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San  Francisco 

Law  Library 


EXTRACT  FROM  BY-LAWS 


Section  9.  No  book  shall,  at  any  time,  be  taken  from  the 
Library  Room  to  any  other  place  than  to  some  court  room  of  a 
Court  of  Record,  State  or  Federal,  in  the  City  of  San  Francisco, 
or  to  the  Chambers  of  a  Judge  of  such  Court  of  Record,  and 
then  only  upon  the  accountable  receipt  of  some  person  entitled 
to  the  use  of  the  Library.  Every  such  book  so  taken  from  the 
Library,  shall  be  returned  on  the  same  day,  and  in  default  of 
such  return  the  party  taking  the  same  shall  be  suspended  from 
all  use  and  privileges  of  the  Library  until  the  return  of  the  book 
or  full  compensation  is  made  therefor  to  the  satisfaction  of  the 
Trustees. 

Sec.  11.  No  books  shall  have  the  leaves  folded  down,  or  be 
marked,  dog-eared,  or  otherwise  soiled,  defaced  or  injured.  Any 
party  violating  this  provision,  shall  be  liable  to  pay  a  sum  not 
exceeding  the  value  of  the  book,  or  to  replace  the  volume  by  a 
new  one,  at  the  discretion  of  the  Trustees  or  Executive  Commit- 
tee, and  shall  be  liable  to  be  suspended  from  all  use  of  the 
Library  till  any  order  of  the  Trustees  or  Executive  Committee 
in  the  premises  shall  be  fully  complied  with  to  the  satisfaction 
of  such  Trustees  or  Executive  Committee. 
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No.  10946 

IN  THE 

United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


ETHEL  STRICKLAND  ROGAN,  as  Executrix  of  the 
ESTATE  OF  NAT  ROGAN,  Collector  of  Internal 
Revenue  for  the  Sixth  District  of  California,  Deceased, 

Appellant, 


vs. 


CATHERINE   B.   FERRY,  as  Executrix  of  the  Last 
Will  and  Testament  of  PETER  FERRY,  Deceased, 

Appellee. 


TRANSCRIPT  OF  RECORD 

(In  Three  Volumes) 

VOLUME  III 

BOOK  OF  EXHIBITS 

(Pages  771  to  1040,  Inclusive) 

Upon  Appeal  from  the  District  Court  of  the  United  States 


for  the  Southern  District  of  California, 
Central  Division 


L 


AUL.  P.  < 


Parker  ft  Company,  Law  Printar*,  Lsa  Anselaa.     Plioae  TK.  5306. 


No.  10946 

IN  THE 

United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CTRCUrr 


ETHEL  STRICKLAND  ROGAN,  as  Executrix  of  the 
ESTATE  OF  NAT  ROGAN,  Collector  of  Internal 
Revenue  for  the  Sixth  District  of  California,  Deceased, 

Appellant, 


vs. 


CATHERINE    B.    FERR^  ,   as    Executrix   of   the   Last 
Will  and  Testament  of  TETER  FERRY,  Deceased, 

Appellee. 


TRANSCRIPT  OF  RECORD 

VOLUME  III 

BOOK  OF  EXHIBITS 

(Pages  771  to  1040,  Inclusive) 

Upon  Appeal  from  the  District  Court  of  the  United  States 

for  the  Southern  District  of  California, 

Central  Division 


Parker  &  Company,  Law  Printers,  Los  Angeles.     Phone  TR.  S206. 


INDEX  TO  EXHIBITS. 

Plaintiff's  Exhibits:  Page 

No. 

1.  Stipulation  relative  to  facts  (For  Identifica- 
tion)     - 83 

(In  Evidence)    204 

(In  Book  of  Exhibits) 457 

2.  Estate  Tax  Return  (For  Identification) 83 

(In  Evidence)    154 

(In  Book  of  Exhibits) 562 

3.  Letter,  dated  November  16,  1934,  to  Title 
Guarantee  and  Trust  Company  from  Catherine 
B.  Ferry  and  Peter  L.  Ferry  (For  Identifica- 
tion)      94 

(In  Evidence)   370 

(In  Book  of  Exhibits) 623 

4.  Assignment  of  beneficial  interest  (In  Book  of 
Exhibits)     624 

5.  Agreement  for  the  sale  of  road  building  equip- 
ment   (For   Identification) 108 

(In  Evidence) 109 

(In  Book  of  Exhibits) 625 

6.  Letter  dated  September  29,  1931,  on  the  sta- 
tionery of  "Peter  L.  Ferry,  General  Contrac- 
tor''  (In  Evidence) 110 

(In  Book  of  Exhibits) 627 

7.  Receipt  of  payment,  dated  October  1,  1931, 
signed  by  Peter  L.  Ferry  (For  Identification)    112 

8.  Check  for  $346.79,  dated  April  15,  1935   (In 

Evidence)    118 

(In   Book  of   Exhibits) 629 


11. 

Plaintiff's  Exhibits:  Page 

No. 

9.    Check  for  $130.44,  dated  March  29,  1935  (In 

Evidence)    1 19 

(In  Book  of  Exhibits) 629 

10.  Check  for  $130.72,  dated  November  10,  1934 

(In  Evidence)    120 

(In  Book  of  Exhibits) 629 

11.  Check  for  $143.22,  dated  May  7,    1935    (In 

Evidence)    121 

(In  Book  of  Exhibits) 629 

12.  Check  for  $542.18,  dated  April  2,   1935    (In 

Evidence)    123 

(In  Book  of  Exhibits) 629 

13.  Policy  Number  2,145,686  of  the  Equitable  Life 
Assurance    Society    on    the   life    of    Peter    L. 

Ferry    (In   Evidence) 123 

(In   Book  of   Exhibits) 630 

14.  Policy  Number  2,145,687  of  the  Equitable  Life 
Assurance  Society  on  the  life  of  Peter  L.  Ferry 

(In  Evidence)   '. 123 

(In  Evidence) 124 

(In  Book  of  Exhibits( 638 

15.  Policy  Number  2,145,688  of  the  Equitable  Life 
Assurance  Society  on  the  life  of  Peter  L.  Ferry 

(In  Evidence)    124 

(In  Book  of  Exhibits) 642 

16.  Policy  Number  2,145,689  of  the  Equitable  Life 
Assurance  Society  on  the  life  of  Peter  L.  Ferry 

(In  Evidence)    125 

(In  Book  of  Exhibits) 646 


111. 

Plaintiii's  iixhibits:  Page 

No. 

17.  Policy  Number  2,145,690  of  the  Equitable  Life 
Assurance  Society  on  the  life  of  Peter  L.  Ferry 

(In  Evidence)    125 

(In  Book  of  Exhibits) 649 

18.  Policy  Number  2,145,691  of  the  Equitable  Life 
Assurance  Society  on  the  life  of  Peter  L.  Ferry 

(In  Evidence)    126 

(In  Book  of  Exhibits) 651 

19.  Policy  Number  2,481,456  of  the  Equitable  Life 
Assurance  Society  on  the  life  of  Peter  L.  Ferry 

(In  Evidence)    126 

(In  Book  of  Exhibits) 653 

20.  Policy  Number  2,481,457  of  the  Equitable  Life 
Assurance  Society  on  the  life  of  Peter  L.  Ferry 

(In  Evidence)    126 

(In  Book  of  Exhibits) 655 

21.  Policy  Number  186,434  of  the  Provident  Life 
and  Trust  Company  of  Philadelphia  on  the  life 

of  Peter  L.  Ferry  (In  Evidence) 127 

(In  Book  of  Exhibits) 659 

22.  Policy  Number  186,435  of  the  Provident  Life 
and  Trust  Company  of  Philadelphia  on  the  life 

of  Peter  L.  Ferry  (In  Evidence) 127 

(In  Book  of  Exhibits) 661 

2}).    Policy  Number  319,963  of  the  Provident  Life 
and  Trust  Company  of  Philadelphia  on  the  life 

of  Peter  L.  Ferry  (In  Evidence) 128 

(In  Book  of  Exhibits) 663 


IV. 

PlaintiiT's  Exhibits:  Page 

No. 

24.  Policy  Number  319,964  of  the  Provident  Life    . 
and  Trust  Company  of  Philadelphia  on  the  life 

of  Peter  L.  Ferry  (In  Evidence) 128 

(In  Book  of  Exhibits) 666 

25.  Policy  Number  437,471  of  the  Provident  Life 
and  Trust  Company  of  Philadelphia  on  the  life 

of  Peter  L.  Ferry  (In  Evidence) 128 

(In  Book  of  Exhibits) 669 

26A  &  26B.  Policy  Number  434,408  of  the  Phoe- 
nix Mutual  Life  Insurance  Company  on  the 
life  of  Peter  L.  Ferry  and  Income  Settlement 

Agreement   (In  Evidence) 129 

(In  Book  of  Exhibits) 671,  675 

27.  Policy  Number  1,032,329  of  Metropolitan  Life 
Insurance   Company  on  the  life   of   Peter   L. 

Ferry    (In   Evidence) 130 

(In  Book  of  Exhibits) 677 

28.  Policy  Number  1,032,491  A  of  MetropoHtan 
Life  Insurance  Company  on  the  life  of  Peter 

L.  Ferry  (In  Evidence) 130 

(In  Book  of  Exhibits) 680 

29.  Policy  Number  67,233  of  Merchants  Life  In- 
surance Company  on  the  life  of  Peter  L.  Ferry 

(In  Evidence)    130 

(In  Book  of  Exhibits) 684 

30.  Life  Insurance  Statement — Form  712 — Treas- 
ury Department  (In  Evidence) 131 

(In  Book  of  Exhibits) 687 


▼. 

Plaintiff's  Exhibits:  Page 

No. 

31.  Letter  of  the  Equitable  Life  Assurance  So- 
ciety, dated  May  20,  1943  (In  Evidence) 132 

(In  Book  of  Exhibits) 728 

32.  Letter  of  the  Phoenix  Mutual  Life  Insurance 
Company,  dated  May  17,  1943   (In  Evidence)    132 

(In  Book  of  Exhibits) 7^i 

2ic>.    Letter  of  the  Lincoln  National  Life  Insurance 

Company,  dated  May  19,  1943  (In  Evidence)    133 

(In  Book  of  Exhibits) 734 

34.  Letter  of  the  Prudential  Insurance  Company, 
dated  May  24,  1943  (In  Evidence) 133 

(In  Book  of  Exhibits) 735 

35.  Letter  of  Pacific  Mutual  Life  Insurance  Com- 
pany, dated  June  24,  1935  (In  Evidence) 133 

(In  Book  of  Exhibits) 72>7 

36.  Five  statements  of  the  Provident  Life  and 
Trust  Company  of  Philadelphia  (In  Evidence)    134 

(In  Book  of  Exhibits) 738 

Z7.  Letter,  dated  May  25,  1943,  from  Knights  of 
Columbus,  together  with  "Charter  Constitution 
Laws"  of  the  Knights  of  Columbus  for  the 
year  1942  (In  Evidence) 134 

38.  Policy  Number  6,908,821  of  the  Prudential  In- 
surance Company  of  America  on  the  life  of 
Peter  L.  Ferry  (In  Evidence) 178 

(In  Book  of  Exhibits) 747 


VI. 

Plaintiff's  Exhibits:  Page 

No. 

39.  Policy  Number  6,908,822  of  the  Prudential 
Insurance  Company  of  America  on  the  life  of 

Peter  L.  Ferry  (In  Evidence) 178 

(In  Book  of  Exhibits) 755 

40.  Po.icy  Number  509,810  of  the  Pacific  Mutual 
Life  Insurance  Company  of  California  on  the 

life  of  Peter  L.  Ferry  (In  Evidence) 178 

(In  Book  of  Exhibits) 762 

41.  Statement  of  Income  distributed  to  Peter  L. 
Ferry  and  Catherine  B.  Ferry  from  Trust  No. 
2012,    Citizens    National    Trust    and    Savings 

Bank  (In  Evidence) 180 

(In  Book  of  Exhibits) 771 

42.  Statement  of  income  distributed  to  Peter  L. 
Ferry  and  Catherine  B.  Ferry  in  trust  No. 
1080,  Title  Guarantee  and  Trust  Co.  (In  Evi- 
dence)       181 

(In  Book  of  Exhibits) : 772 

43.  Statement  of  income  paid  to  Catherine  B. 
Ferry  from  Trust  No.  S-5869,  Security-First 
National  Bank  of  Los  Angeles  (In  Evidence)    181 

(In  Book  of  Exhibits) 717> 

44.  Distribution  of  income  from  Trust  No.  4358, 
Security-First  National  Bank,  to  Peter  L. 
Ferry  and/or  Catherine  B.  Ferry  (In  Evi- 
dence)       182 

(In  Book  of  Exhibits) IJ^) 


Vll. 

Plaintiff's  Exhibits:  Page 

No. 

45.  Original  letter  dated  November  8,  1930,  from 
the  Treasury  Department  to  Mr.  Peter  L. 
Ferry,  together  with  enclosure  attached  thereto 
under  same  date,  addressed  to  Peter  L.  Ferry 

(In  Evidence)  183 

(In  Book  of  Exhibits) 781 

46.  Individual  tax  return  of  Mrs.  Peter  L.  Ferry 

(In  Evidence)   185 

(In  Book  of  Exhibits) 795 

47.  Individual  tax  return  for  the  year  1928  for 
Peter  L.  Ferry  and  Haines  Canyon  Rock  Com- 
pany  (In  Evidence) 187 

(In  Book  of  Exhibits) 797 

48  to  58.    Group  of  Checks  (For  Identification) 189 

(In  Evidence)   190 

(In  Book  of  Exhibits) 799 

59.  Letter  dated  January  25,  1937  from  the 
Treasury  Department  to  Estate  of  Peter 
Ferry,  Freston  &  Files,  Attorneys  for  Ex- 
ecutrix (For  Identification) 207 

(In  Evidence)   208 

(In  Book  of  Exhibits) 823 

61.  Metropolitan  Life  Insurance  Company  Memo- 
randum, on  Policy  No.  1032329A  on  the  life 

of  Peter  L.  Ferry   (In  Evidence) 402 

(In  Book  of  Exhibits) 828 

62.  Metropolitan  Life  Insurance  Company  memo- 
randum on  policy  No.   1032491A,  on  the  life 

of  Peter  L.  Ferry   (In  Evidence) 402 

(In  Book  of  Exhibits) 830 


Vlll. 

PlaintifT's  Exhibits:  Page 

No. 

GZ.  Distributions  of  income  from  Trust  No.  1052, 
Title  Guarantee  and  Trust  Company  (In  Evi- 
dence)     423 

(In  Book  of  Exhibits) 832 

64.  Summary  of  interest,  accrued  interest,  and  in- 
come, cash  on  hand  in  the  various  trusts, 
Peter  L.  Ferry  Estate  (In  Evidence) 441 

(In  Book  of  Exhibits) 834 

65.  Defendant's  pre-trial  brief  for  Judge  O'Con- 
nor   (In  Evidence) 442 

(In  Book  of  Exhibits) 835 

Defendant's  Exhibits:  Page 

B.  Certified  copy  of  a  letter  dated  February  20, 
1940  addressed  to  Catherine  B.  Ferry,  execu- 
trix, care  of  Claude  I.  Parker  (In  Evidence)   418 
(In  Book  of   Exhibits) 843 

C.  Will  of  Peter  L.  Ferry  dated  May  10,  1930 
(In  Book  of  Exhibits) 847 

D.  Estate  tax  major  report  (In  Evidence) 326 

(In  Book  of  Exhibits) 849 

E.  Copies  of  Hugh  L.  Ducker's  Report  (In  Evi- 
dence)   358 

F.  Portions  of  file  in  action  for  the  Commissioner 

of  Internal  Revenue  (For  Identification) 361 

(In  Evidence)    445 

(In  Book  of  Exhibits) 909 

G.  Certificate    of    Deputy    Commissioner    D.    S. 

Bliss,  dated  Sept.  15,  1942  (In  Evidence) 383 

(In  Book  of  Exhibits) 1010 


IX. 

Defendant's  Exhibits:  Page 

H.  Certified  copy  of  individual  income  tax  re- 
turn of  Peter  L.  Ferry  for  the  year  1924  (In 

Evidence)    383 

(In  Book  of  Exhibits) 1011 

I.  Certified  copy  of  individual  income  tax  return 
of  Peter  L.  Ferry  for  the  year  1926  (In  Evi- 
dence)     384 

(In  Book  of  Exhibits) 1013 

J.      Certified  individual  income  tax  return  of  Peter 

L.  Ferry  for  the  year  1927  (In  Evidence)....  384 
(In  Book  of  Exhibits) 1015 

K.     Certified  individual  income  tax  return  of  Peter 

L.  Ferry  for  the  year  1929  (In  Evidence)....  384 
(In  Book  of  Exhibits) 101/ 

L.  Original  individual  income  tax  return  of  Mrs. 
Peter  L.  Ferry  for  the  year  1929  (In  Evi- 
dence)      385 

(In  Book  of  Exhibits) 1019 

M.  Certified  individual  income  tax  return  of 
Peter  L.  Ferry  for  the  year  1930  (In  Evi- 
dence)      385 

(In   Book  of  Exhibits) 1021 

N.     Original  income  tax  return  of  Mrs.  Peter  L. 

Ferry  for  the  year  1930  (In  Evidence) 385 

(In  Book  of  Exhibits) 1023 

O.     Individual   income  tax  return  of   Peter   L. 

Ferry  for  the  year  1931   (In  Evidence) 386 

(In  Book  of  Exhibits): 1025 

P.     Individual  income  tax  return  of  Mrs.  Peter  L. 

Ferry  for  the  year  1931   (In  Evidence) 386 

(In    Book    of    Exhibits) 1027 


X. 

Defendant's  Exhibits:  .       Page 

Q.     Individual    income    tax    return    of    Peter    L. 

Ferry  for  the  year  1932  (In  Evidence) 386 

(In  Book  of  Exhibits) 1029 

R.     Individual  income  tax  return  of   Mrs.    Peter 

L.  Ferry  for  the  year  1932   (In  Evidence)....  387 
(In  Book  of  Exhibits) 1031 

S.     Individual    income    tax    return    of    Peter    L, 

Ferry  for  the  year  1933  (In  Evidence) 387 

(In  Book  of  Exhibits) 1033 

T.     Individual   income  tax  return  of   Mrs.   Peter 

L.  Ferry  for  the  year  1933  (In  Evidence) 387 

(In  Book  of  Exhibits) 1035 

U.     Joint  tenancy  deed  (In  Evidence) 407 

(In  Book  of  Exhibits) 1037 


vs.  Catherine  B.  Ferry,  etc.  771 

[PLAINTIFF'S  EXHIBIT  NO.  41] 

DISTRIBUTION     OF     INCOME     TO     PETER     L. 

FERRY  &  CATHERINE  B.  FERRY  OF 

INCOME  FROM  TRUST  #2012 

CITIZENS  NATIONAL  TRUST  &  SAVINGS  BANK 

Date  Amount 
Apr.  9,  1925  to  Dec.  31,  1925    $      552.34 

Year  1926  1,042.00 

Year  1927  822.50 

Year  1928  880.00 

Year  1929  719.43 

Year  1930  834.28 

Year  1931  1,574.91 

Year  1932  1,497.72 

Year  1933  1,334.51 

Year  1934  1,565.97 

Jan.  1,  1935  to  June  16,  1935            652.20 


Total  $11,475.86 

The  above  checks  payable  to  Peter  L.  Ferry  and  Cath- 
erine Ferry. 

$11,281.99  stipulated  to  be  correct  amt.  and  not 
$11,475.86  as  stated  above. 

J.  F.  T.  O'CONNOR 

Judge 

[Endorsed]  :  No.  2106  O'C.  Ferry  vs.  Rogan.  Plf. 
Exhibit  No.  41  in  evid.  Filed  6/3,  1943  By  Cross, 
Deputy  Clerk. 


772  Ethel  Strickland  Rogan,  etc. 

[PLAINTIFF'S  EXHIBIT  NO.  42] 

DISTRIBUTION   OF   INCOME  OF  TRUST   #1080 

OF  TITLE  GUARANTEE  AND  TRUST 

COMPANY 

Date  Amount 

Mar.    4,  1931  $    722.93 

Nov.    4,  1931  180.00 

Nov.  23,  1931  260.00 

July   15,  1932  30.45 

Oct.    15,  1932  525.00 

Nov.    1,  1933  500.00 


Total  $2,218.38 

Stipulated : 

The  checks  for  about  amts.  were  made  payable  to  Peter 
L.  Ferry. 

JFT 

[Endorsed]  :  No.  2106  O'C.  Ferry  vs.  Rogan.  Plf. 
Exhibit  No.  42  in  evid.  Filed  6/3-1943.  By  Cross, 
Deputy  Clerk. 
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[PLAINTIFF'S  EXHIBIT  NO.  43] 

SECURITY-FIRST  NATIONAL  BANK 
LOS  ANGELES 
TRUST  S-5869 


OF 


1925 

September  8 

80.09 

August   19 

$   76.86 

October  10 

80.09 

September  11 

77.74 

November  9 

80.09 

October  10 

75.71 

December  12 

80.09 

November  10 

76.20 

1928 

December  10 

67.12 

January  11 

80.09 

1926 

February  8 

80.09 

January  11 

77.04 

March  10 

80.09 

March  18 

79.42 

April  10 

80.09 

April  12 

30.72 

May  10 

80.09 

May  10 

45.37 

June  11 

80.09 

June  10 

39.26 

July  10 

80.09 

July      8 

40.94 

August  11 

80.09 

August  10 

80.09 

September  11 

80.09 

September  8 

80.09 

October  11 

80.09 

October  8 

80.09 

November  9 

80.09 

November  10 

80.09 

December  10 

80.09 

December  10 

80.09 

1929 

1927 

January  11 

80.09 

January  7 

80.09 

February  9 

80.09 

February  10 

80.09 

March   11 

80.09 

March  8 

80.09 

April  10 

71.19 

April  11 

80.09 

May  10 

71.19 

May  10 

80.09 

June  11 

71.19 

June  10 

80.09 

July  10 

71.19 

July  9 

80.09 

August  10 

71.19 

August  17 

80.09 

September  10 

71.19 
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October    11 

71.19 

1932 

November  9 

71.19 

January    12 

80.09 

December  10 

71.19 

February  10 

80.09 

^  r\o r\ 

March   11 

80.09 

1930 
January  10 
February  10 
March  11 

71.19 
71.19 
71.19 

April   12 
May  11 
June  10 
July    12 

51.86 
35.55 
80.09 
80.09 

1930     Cont'd. 
April  10 
May  12 
June  11 
July  11 

$   71.19 
71.19 
71  19 

August  10 
September  10 
October    10 
November  10 

80.09 

69.88 

4.59 

24.00 

/  X.  I-' 

71.19 

December  10 

75.00 

August  8 
September  10 
October  10 
November  10 
December  10 

71.19 
71.19 
71.19 
71.19 
71.19 

1933 

January  11 
February  10 
March  15 
April  10 
May  11 

80.00 
75.00 
50.00 
16.00 
50.00 

1931 

June   10 

70.00 

January  12 

71.19 

July  11 

80.00 

February  11 

44.92 

August  11 

65.00 

March  9 

71.19 

September   1 1 

35.00 

April  11 

80.09 

November  10 

75.00 

May  11 

80.09 

December  11 

80.00 

June  10 

80.09 

1934 

July  10 

80.09 

January   11 

55.00 

August  11 

80.09 

February  10 

50.00 

September  10 

80.09 

March  10 

44.00 

October   13 

80.09 

May  10 

30.00 

November  12 

80.09 

June  9 

85.00 

December  11 

80.09 

July    11 

62.00 
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August  10 

25.00 

1935 

September  11 

25.00 

January  11 

23.00 

October  11 

40.00 

February  13 

28.00 

November  10 

25.00 

March  9 

45.00 

December  11 

80.00 

April  11 

30.00 

May  10 

30.00 

June    10 

80.00 

Total  for 

Catherine 

Ferry 

$7,826.78 

[Endorsed]  :  No.  2106  O'C.  Ferry  vs.  Rogan.  Ptf. 
Exhibit  No.  43  in  evid.  Filed  6/^,  1943.  By  Cross, 
Deputy  Clerk. 
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[PLAINTIFFS  EXHIBIT  NO.  44] 

DISTRIBUTION  OF  PORTION  OF  INCOME  OF 
TRUST  #4358— SECURITY  FIRST  NATIONAL 
BANK 


Date 


Amount 


1926 

January  22     $535.00 

February  1  535.00 

March  1  535.00 

April  1  535.00 

May  1  535.00 

June  1  535.00 

July  1  535.00 

August  2  535.00 

September  1  535.00 

October  1  535,00 

November  1  535.00 

December  1  535.00 
1927 

January  3 
February  1 
March    1 


April   1 
May  2 
June   1 
July  1 
August  1 


535.00 
535.00 
535.00 
535.00 
535.00 
535.00 
535.00 
535.00 


September  1  535.00 

October  1  535.00 

October  31  535.00 

November  30  535.00 

December  30  535.00 


To  Whom  Check  Payable 


Peter  L.  Ferry  &  Catherine  B.  Ferry 

<(  n  n  (t 

It  t(  ((  if 
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1928 

January  31 

535.00 

February  29 

535.00 

March   31 

535.00 

April  30 

535.00 

May  31 

535.00 

June  27 

535.00 

July  31 

535.00 

August  31 

535.00 

777 


September  29  535.00 

October  30  535.00 

1929 

January   1  535.00 

January  8  246.51 

February  4  535.00 

February  27  535.00 

March  30  535.00 

April  30  535.00 

May  31  535.00 

June   28  535.00 

July  31  535.00 

August  29  535.00 

September  30  535.00 

October   31  535.00 

November  30  535.00 

1930 

January  2  535.00 

January  8  313.29 


It 

K 

tt 

(t 

(( 
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Date 


Amount 


1930— Cont'd. 
January  27     $535.00 

February  28  535.00 

March   29  535.00 

April  30  535.00 

May  31  535.00 

July    1  535.00 

July  31  475.55 

August  30  475.55 

October    1  535.00 

October  30  535.00 

December  1  535.00 

1931 

January  2  535.00 

January  15  209.68 

February  2  535.00 

March  2  535.00 

April  1  535.00 

May  1  535.00 

June  1  535.00 

July  1  535.00 

August  1  535.00 

August  31  535.00 

October   1  535.00 

October  31  535.00 

November  30  535.00 

December  30  535.00 


To  Whom  Check  Payable 


Peter  L.  Ferry  &  Catherine  B.  Ferry 
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1932 

January  2 

201.89 

<                            ((                        ( 

January  28 

535.00 

(                           ((                        ( 

February  29 

535.00 

<                           ((                       ( 

March  31 

535.00 

(                           ((                        ( 

April   29 

535.00 

<                            (t                        ( 

May    31 

535.00 

t                           «                       ( 

June  29 

535.00 

(                           ft                       ( 

July  29 

535.02 

<                            (<                        ( 

August   31 

535.02 

<                            (<                        ( 

September  30 

535.02 

<                            <(                       ( 

November  30 

535.02 

<                            ((                        < 

December  29 

535.02 

(                           ((                        ( 

1933 

January  30 

535.02 

((            ( 

I                           ((                        < 

March    1 

63.00 

Catherine  B.  Ferry 

March  30 

63.00 

« 

<( 

April   29 

44.00 

(( 

a 

June    1 

60.00 

(( 

t( 

June  30 

14.00 

(I 

<( 

July  29 

30.00 

(( 

(< 

August  31 

21.00 

(( 

i( 

September  30 

63.00 

a 

t( 

October   30 

63.00 

(( 

<( 

November  29 

63.00 

(( 

(( 

December  29 

63.00 

(( 

(< 

1934 

January  30 

63.00 

<c 

(t 

February   28 

63.00 

(( 

(( 

March   30 

63.00 

u 

({ 

April  27 

63.00 

(( 

it 
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Date  Amount 

1934— Cont'd. 

May  29         $  63.00 

June  29  63.00 

July  27  63.00 

August  30  63.00 

September  28  63.00 

November   1  45.00 

December    1  63.00 

December  31  43.00 


1935 

January    30 
February  27 
March  29 
May    1 
May  29 


56.00 
50.00 
45.00 
20.00 
63.00 


To  Whom  Check  Payable 


Catherine  B.  Ferry 


Total  payable  solely  to  Catherine  B.  Ferry         $  1,562.00 


Total  payable  to  Peter  L.  Ferry  &  Catherine 

B.  Ferry  $46,327.43 


[Endorsed]  :  No.  2106  O'C.  Ferry  vs.  Rogan.  Plf. 
Exhibit  No.  44  in  evid.  Filed  6/3-1943.  By  Cross, 
Deputy  Clerk. 
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[PLAINTIFF'S  EXHIBIT  NO.  45] 

IT:R 

[Crest] 

Office    of 
Internal  Revenue  Agent  in  Charge 

TREASURY  DEPARTMENT 
Internal   Revenue   Service 
Los  Angeles,  California. 

Peter  L.  Ferry, 

3030  Chevy  Chase  Drive, 

Glendale,  California, 

In  re:     Income  Tax 
Date  of  Report:     8  Nov  1930 
Years  Examined:     1928. 
Sir: 

Inclosed  herewith  you  will  find  copy  of  report  cover- 
ing examination  recently  made  by  a  representative  of  this 
office,  concerning  your  income  tax  liability,  which  is  fur- 
nished for  your  information  and  files.  The  original  of 
this  report  has  been  forwarded  for  final  action  to  the 
Commissioner  of  Internal  Revenue  at  Washington,  D.  C. 

No  remittance  should  be  made  until  you  receive  notice 
of  assessment  from  the  Collector  of  Internal  Revenue 
for  your  District.  Interest  is  payable  on  deficiencies 
found  due  as  set  forth  on  the  inclosed  Form  882. 

Kindly  acknowledge  receipt  of  the  inclosed  report  to  the 
undersigned  by  return  mail. 

Respectfully, 

Alf  Oftedal 
Internal  Revenue  Agent  in  Charge. 
Inclosures : 
PY 
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Examining  Officer 
Vernon  C.  Harp 

Name     Peter  L.  Ferry, 

3030  Chevy  Chase  Drive, 
Glendale,  California. 

STATEMENT  OF  TOTAL  TAX  LIABILITY 

Adjustments  Proposed  in 
Year  Tax  Previously  Accompan3ing  Report  Correct  Tax 

Assessed  Deficiency      Overassessment  Liability 


1928  $2005.19        $5.86        $ $2,011.05 

Totals 

Note 

The  amount  shown  in  the  first  column  of  the  above 
statement  is  the  amount  assessed  on  the  original  return 
except  as  indicated  in  the  following  summary  of  adjust- 
ments previously  made: 

Year  19 

Original    tax    

Deficiency  assessed  ,  19       ,  

or 

Overassessment    scheduled ,   19       ,  

Net  tax  previously  assessed ==: 

Year  19 
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Peter  L.  Ferry 

PRELIMINARY  STATEMENT 

Summary 
Year  Deficiency 

1928  $5.86 

The  above  stated  deficiency  results  largely  from  the 
omission  of  taxable  income  from  Trust  No.  5819.  Other 
adjustments  are  made  in  net  income  from  business  and 
deduction  of  contributions. 

Taxpayer  had  six  children  under  18  years  of  age  and 
was  the  sole  support  of  his  wife's  father  and  mother. 

Changes  were  discussed  with  taxpayer  who  offers  no 
objections  and  waiver  form  870  is  submitted. 


Peter  L.  Ferry 


-3- 

SCHEDULE  NO.  1 
Block  Adjustments 


Year  1928 

Husband's 
Return 

Wife's 
Return 

Changes 

Husband's 
corrected 

Wife's 
Corrected 

2  Business 

3  Interest 

4  Trusts 

5  Rents 

6  Profit    Sales 

12,559.01 
3,434.30 
6,722.74 
4,293.34 
6,846.33 

3,434.30 
6,722.74 
5,471.34 
6,846.33 

(1,681.05) 
2,326.65 

10,877.96 
3,434.30 
7,886.07 
4,882.34 
6,846.33 

3,434.30 
7,886.06 
4,882.34 
6,846.33 

TOTAL 

33,855.72 

22,474.71 

645.60 

33,927.00 

23,049.03 

15  Contributions 
error  in  footing 

2,797.34 
(10.00) 

301.44 
(10.00) 

2,495.90 

TOTAL  INCOME 

31,068.38 

22,474.71 

937.04 

31,431.10 

23,049.03 
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SCHEDULE  NO.  1-A 

Explanation  of   Items 
Item  2.     Net  income  from  business. 

Return  Changes        Revised 


Sales  258,740.13    (a)   54,900.00   203,840.13 


Less  Labor  45,042.25  45,042.25 

Purchases  191,837.59  (b)  49,969.63    141,867.96 

Eqpt.  Inventory  4,640.64  (c)  4,640.64 

Depreciation  4,640.64  (d)  (1,411.32)      6,051.96 


Total  246,161.12  53,198.95    192,962.17 

Net  Income  12,579.01  1,701.05      10,877.96 

-4- 
Peter  L.  Ferry 

Schedule  No.  1-A  (cont.) 

Net  Income  $12,579.01  $1,701.05    $10,877.96 

Error   on   Return  20.00 


(a)  Receipts  from  borrowed  money. 

(b)  Items  included  in  purchases  as  follows : 

Land  Investment  $  5,500.00 

Improvement  Assessments  4,069.84 

Note  payments  &  money  transfers  37,095.63 

School  tuitions  1,804.16 

Church  Donations  1,500.00 

Total  $49,969.63 
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(c)  Decrease   in   equipment   inventory   also 
deducted  as  depreciation. 

(d)  Depreciation  of  contractors  equipment 
allowed  as  follows: 

Table  of  Depreciation 
Balance  12/31/27  $60,041.38 


12/31/28  60.041.38 

Deduct  Bal.         12/31/23  29,781.60 


Balance  12/31/28  $30,259.78 

Depreciation  at  20%  $  6,051.96 

No  equipment  has  been  purchased  since  year  1926  and 
deduction  is  allowed  at  rate  used  in  computation  of  prior 
years  allowance. 

Item  3.     Interest  income  was  accurately  reported. 

Item  4.     Income  from  trusts. 

A.  #4358  $  2,439.88 

B.  #2012  5,126.35 
C     #5869                             2,126.24 

D.  #1052  3,753.01 

E.  #5819  2,326.65 

Total  $15,772.13 
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Peter  L.  Ferry 

Schedule  No.  1-A  (cont.) 
One-half  to  each  husband  and  wife  $7,886.07. 
Income  from  items  "A"  to  "D"  inclusive  con- 
sist of  interest  and  amounts  were  accurately  re- 
ported. Income  from  item  ''E"  represents  the 
distributive  income  as  indicated  in  R.A.R.  O.A. 
Danielson,  dated  7-23-1930.  No  cash  distribu- 
tion was  made  and  taxpayer  omitted  to  report 
the  accrued  income. 

Item  5.  Rental  income  was  accurately  reported.  Depre- 
ciation is  allowable  as  computed  at  4%  but  de- 
ductible in  amount  of  one-half  to  each  husband 
and  wife. 

Item  6.  Profit  of  $13,692.66  was  accurately  reported  as 
indicated  in  partnership  return  of  Glendale  Air- 
port Association  examined  by  Agent  Calkins  on 
Sept.  11,  1930. 

Item  15.  Contributions  are  allowed  as  follows: 

Glendale    Community    Chest  $    135.00 

Rev.  Father  Howard  Bldg. 

Fund  1,500.00 

Church  Contributions  860.90 


Total  2,495.90 

Contributions    were    disbursed    out    of    business 
income  and  deductible  by  husband. 
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Peter  L.  Ferry 

SCHEDULE  NO.  2 
Computation  of  Tax 

Year  1928. 
Net  income   (from  schedule  1)  $31,431.10 


Income  subject  to  surtax  $31,431.10 

Less:     Personal    exemption    and    credit    for 

dependents  6,700.00 


Balance  subject  to  normal  tax  $24,731.10 

Normal  tax  at 

1^%   on  $  4,000.00  60.00 

3%                4,000.00  120.00 

5%               16,731.10  836.56 

Surtax   on                  31,431.10  994.49          2,011.05 


Total  Tax  $  2,011.05 

Tax  previously  assessed  2,005.19 


Additional  tax  to  be  assessed  $        5.86 
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Nov.  13,  1930 

Mr.  Peter  L.  Ferry, 

3030  Chevy  Chase  Dr 
Glendale,  Calif. 

Nov.  510161—1930  L 

This  office  has  received  from  the  Internal  Revenue 
Agent  in  Charge,  together  with  the  related  documents, 
your  agreement  consenting  to  the  immediate  assessment 
of  an  income  tax  deficiency  for  the  year  or  years  1928, 
amounting  to  $5.86. 

Interest  from  the  date  the  tax  should  have  been  paid 
if  the  return  or  returns  had  been  correctly  prepared  is 
accruing  on  the  deficiency  at  the  rate  of  one-half  of  1% 
per  month.  If  the  deficiency  is  paid  immediately,  the 
interest  will  run  to  the  date  of  payment.  Otherwise,  the 
interest  will  run  to  date  of  assessment  or  to  thirty  days 
after  the  filing  of  your  waiver,  whichever  is  earlier.  In- 
terest computed  up  to  10/27/30  amounts  to  $  .57  on 
or  before  10/24/30. 

It  is  requested  that  you  return  the  inclosed  copy  of 
this  letter  with  your  remittance  covering  both  the  tax 
and  interest  at  your  earliest  convenience,  using  the  franked 
envelope  which  requires  no  postage;  otherwise  the  amount 
of  the  additional  tax,  together  with  a  greater  amount  of 
interest,  will  be  included  in  a  formal  notice  and  demand 
which  will  be  sent  you  as  soon  as  the  items  can  be  listed 
for  assessment. 
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Deficiency  Tax  5.86 

Int  .57 


#233     , 


6.43 

Respectfully, 

Galen  H.  Welch, 
Collector, 

By  E  M  Cohee  KT 
E.  M.  Cohee, 

Chief  Office  Deputy. 
Nov.  13,  1930 


Mrs.  Peter  L.  Ferry, 

3030  Chevy  Chase  Dr 
Glendale,  Calif. 

Nov.  510160—1930  L 

This  office  has  received  from  the  Internal  Revenue 
Agent  in  Charge,  together  with  the  related  documents, 
your  agreement  consenting  to  the  immediate  assessment 
of  an  income  tax  deficiency  for  the  year  or  years  1928, 
amounting  to  $96.43. 

Interest  from  the  date  the  tax  should  have  been  paid 
if  the  return  or  returns  had  been  correctly  prepared  is 
accruing  on  the  deficiency  at  the  rate  of  one-half  of  1% 
per    month.     If    the   deficiency    is   paid    immediately,    the 
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interest  will  run  to  the  date  of  payment.  Otherwise,  the 
interest  will  run  to  date  of  assessment  or  to  thirty  days 
after  the  filing  of  your  waiver,  whichever  is  earlier.  In- 
terest computed  up  to  10/27/30  amounts  to  $9.35  on 
or  before  11/24/30. 

It  is  requested  that  you  return  the  inclosed  copy  of 
this  letter  with  your  remittance  covering  both  the  tax 
and  interest  at  your  earliest  convenience,  using  the  franked 
envelope  which  requires  no  postage;  otherwise  the  amount 
of  the  additional  tax,  together  with  a  greater  amount  of 
interest,  will  be  included  in  a  formal  notice  and  demand 
which  will  be  sent  you  as  soon  as  the  items  can  be  listed 
for  assessment. 


Deficiency   Tax 

96.43 

Int 

9.35 

105.78 

Respectfully, 

Galen  H.  Welch, 

Collector, 

By  E  M  Cohee  KT 

E.  M.  Cohee, 

Chief  Office  Deputy. 

#233 
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IT:R 

[Crest] 
Office  of 

Internal  Revenue  Agent  in  Charge 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Los  Angeles,  California. 

Mrs.  Peter  L.  Ferry, 
3030  Chevy  Chase  Drive, 
Glendale,   California. 

In  re:     Income  Tax 

Date  of  Report:     8  Nov  1930 

Years  Examined:     1928. 

Madam : 

Inclosed  herewith  you  will  find  copy  of  report  covering" 
examination  recently  made  by  a  representative  of  this 
office,  concerning  your  income  tax  liability,  which  is  fur- 
nished for  your  information  and  files.  The  original  of 
this  report  has  been  forwarded  for  final  action  to  the 
Commissioner  of  Internal  Revenue  at  Washington,  D.  C. 

No  remittance  should  be  made  until  you  receive  notice 
of  assessment  from  the  Collector  of  Internal  Revenue 
for  your  District.  Interest  is  payable  on  deficiencies 
found  due  as  set  forth  on  the  inclosed  Form  882. 

Kindly  acknowledge  receipt  of  the  inclosed  report  to 
the  undersigned  by  return  mail. 

Respectfully, 
Inclosures : 

Alf  Oftedal 
Internal  Revenue  Agent  in  Charge. 
FY  Make  check 
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Examining  Officer 
Vernon  C.  Harp 

Name     Mrs.  Peter  L.  Ferry 

3030  Chevy  Chase  Drive, 
Glendale,  Calif. 

STATEMENT  OF  TOTAL  TAX  LIABILITY 

Adjustments  Proposed  in 
Year  Tax  Previously  Accompan3ing  Report  Correct  Tax 

Assessed  Deficiency      Overassessment  Liability 


1928  $1,196.46      $96.43        $ $1,292.89 

Totals 

Note 

The  amount  shown  in  the  first  column  of  the  above 
statement  is  the  amount  assessed  on  the  original  return 
except  as  indicated  in  the  following  summary  of  adjust- 
ments previously  made: 

Year   19 

Original  tax  

Deficiency    assessed ,   19       ,  

or 

Overassessment    scheduled ,19       ,  

Net  tax  previously  assessed ====: 

Year  19 


vs.  Catherine  B.  Ferry,  etc.  793 

(Plaintiff's  Exhibit  No.  45) 

-2- 

Mrs.  Peter  L.  Ferry. 

PRELIMINARY  STATEMENT 

Summary 

Year  Deficiency 

1928  $96.43 

The  above  stated  deficiency  results  from  the  increase 
in  income  from  trusts  as  indicated  in  Schedule  1  of  re- 
port of  husband  attached. 

Changes  were  discussed  with  husband,  Peter  L.  Ferry, 
who  offers  no  objections,  and  waiver  from  870  is  sub- 
mitted. 

-3- 

Mrs.  Peter  L.  Ferry 

SCHEDULE  NO.   1 
Computation  of  Tax 

Year  1928. 
Net  income  (from  Schedule  1)  of  report  of 

husband  $23,049.03 


Income  subject  to  surtax 

$23,049.03 

Personal  exemption  and  credit  for  dependents 

allowed  in  husband's  report 

$23,049.03 

Normal  tax  at 

\y2%   on  $  4,000. 

60.00 

3%                 4,000. 

120.00 

5%           15,049.03 

752.45 

Surtax  on               23,049.03 

382.94 

1,315.39 

Total  Tax  $  1,315.39 
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Less:     Credit  of  25%  for  earned  net  income 

(from  Schedule  1-A)  22.50 


Total  Tax  Assessable  $  1,292.89 

Tax  previously  assessed  1,196.46 


Additional  tax  to  be  assessed  $        96.43 


SCHl 
Computation 

Earned  net  income 

EDULE  NO. 
of  Earned  In 

$4,000. 
1,000. 

1-A 

come  Cre 

60.00 
30.00 

dit 
Year  1928. 
$5,000.00 

Normal  tax  at 

\%y2    on 

3% 

90.00 

Total  Tax 

$     90.00 

Credit  of  25  per  cent  $     22.50 

[Endorsed]  :  No.  2106  OC.  Ferry  vs.  Rogan.  Plf. 
Exhibit  No.  45  in  evid.  Filed  6/2>,  1943  By  Cross, 
Deputy  Clerk. 
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01  DKOiUSt  wriiwrw  OF  AMOUNT.  FIOM  lUSiNESS.  PROFESSION.  UNTS.  01  SAU  Of  PtOmn 

For  Calendar  Year    1928 

vMthams  and  Alicia im rwUNLY  Buxnv) 
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Hovernber 

.X N  K1.A  ^_  i?w,Q^ 


4si/y   (Zd/^f^   Di^ij/^. 
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a^  rouflkKl  a  retani  for  1W37,  (T^   ^y        //       /   '        '-  •*^> — 7^6.  H  oot.  were  you  on  Ibc  Uwt  day  oi  your  taxaoie  ycvKippr>rti 

■^  to  wG«t  CoUcctor't  oiloB  WM  It  >cntT^ A^ttjcjC^'g^.y, 


t,  b  Ukiii  a  )oint  r«tum 


eparatc  r 


or  wife  od  tluj  last  day  of  ytmr  tAxahle  year? 

DOt,  were  you  on  tbclafit  day  of  your  taxable  year  ftuppr>rtlu  dim 

more  persona  tiving  in  your  houncnold  who  are  cl<»*rly  relatea  to  \ 


If  vnur  status  in  rw^xTt  to  quwtion^  5  and  6  chang*^ 

during  the  year,  Btnte  dnte  and  Datum  of  changp 

8.   How  many  dependent  perAons  (other  than  hu!4l>and 


'ifpl  und*-r  IK  ■ 


Age  or  incanabte  of  (MMl-«iipport  tjwrmmw  montany  or  Dhysically  defetti 
ving  their  chief  support  from  you  on  the  laet  d»y  of  your  t«xAb 


Wi«e^  CommlMioDa.  etc.    (8iai»  i 


INCOME 

•  *aA  ■ilifnw  dL  prffoo  rraca  vfaeni  noilfvd) 


S.  loeome  from  BuiiiMM  or  Profeadoo.     (Tram  s<^«iali  A>„ 

i.  Ipten^  OD  Bank  Depo«It<,  Note*.  Coipontioa  Bonds,  etc.  (eii 

(fj^atenti  on  Tai-free  CoTeDAot  Bonds  Upon  Which  •  Tax  i 

i.  iDflome  from  PartnervhipA.     (9tei«  duda  tad  adinmt 


spt  interest  upon  which  a  tax  waa 
AA  Paid  at  Source 


(«)  looome  from  tMuciahe*.     (sum  uox  ui  •Una)  .et>^.^. ..Atyg^.^'fririi^.'a***  .rTT rr^t^.. ■  ^:fr:rrZ.ftf.^::!iH:.. 

^X^hC  A,....±/  SX^^rl^^u  Ji5^X»AwdK(tU>^^ 


—  RenU  and  Royaltlea.     trrom  3<:i>i4iiii  B) _ ' ...iSAtll.  .3.5^T 

6,  Proat  from  Sale  of  Real  EsUte,  Stocks,  Bonds,  etc.     (Fma  8cb«tal»  C) i....6    .?.l4'^.i  ^ 

7.  DlTidcnds  oo  Stock  of  Domestic  Corporations 

JPTaxabie  lulereat  on  liberty  Bonds,  etc.     (Fnn  HcbMuk  D 

9.  Other  loooma  (including  dividends  received  on  stock  of  rorci(^i  corporati 


la 


Total  Income  in  Itcma  1  to  0 . 


11.  Interert  Paid 

12.  Taxes  Paid.    (Eiphm  la  Sdwdnis  n 

IX  Losses  by  Fire.  Storm,  etc.     lEipiUa  la  Tsbb 

14.  Bad  Debts.     (I<pWn  la  BclMda^  D 

16.  Contributions.    (Ezphio  lo  .4ct»da1«  r) 

16.  Other  Deductions  Authorized  by  Law.     (Eiiiteia 

17.  Total  DEOucnoKa  ix  Iteus  11  to  16. 


DEDUCTIONS 
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Net  Income  (Item  10  minus  Item  17> 

EARNED   INCOME  CREDIT 


f«.» :) 


19.  Earoe<i  .Net  Income Tnot  over  S30.0001. 

20.  Leas  PtTMiial  Exemption  and  C'mtit 

for  Depeiulents  (see  IcAtructiun  20)..' 


£y..' 


21.   Balance  (Itcui  19  nimns  Item 
23.  .\Di.jiiiil  tAxahJe  At  1  H'^i  (not  i 


OJ  AA.Si>    .^^ 

vcr  the 


31.  Net  Income  (Item  18  above) 

32.  Leas  Dividends  (Item  I 

7  above) $ „. 

33.  Interest   on    Liljvrtj  i 

Bondii,ete.(It«lu  8). I 


COMPUTATION  OF  TAX  (Sw  loatnsetiasi  BU 


second  $4.U0O  uf  Item  21l 

Lmount  taxable  at  5%  (balano 
$8.UO0of  Item  21) _ 


\ 


25*  Normal  Tax  (IH^i  of  Item  22)t»3-"|» 
W.   XonnAl  Tax  (S'";  of  Item  23). 
27.  NonnAl  Tax  (S':^  of  Item  24). 


2S.  SurtAx  on  Item  19  (sec  Inotructioi 

29.  Tax  on  CArned  Net  Income  ( 

Items  25.  2«.  27,  and  Tn 

30.  Ciedi 

25% 


35.  PeraonA]  Exe.tiptiyn-  I t...  I 

36.  Totalorilenu32.  33.  34,and3S..       ...'j.^j^.}"' 


lit  of  25 '"e  of  Item  2*  (Cut  <*Kr  I   " 
%of  Items  W,  42^4.1.  %i«^)    ^^  »  . 


IlAlAnce  (Item  31  niinuo  Item  36} 

Am<»unl  taxalile  at  IS'c  mot  o\ 

the  firet  $4,lMin  >*  lu-iii  37)  ... 


30.   BAlAnre  (Item  .17  mii.ua  Item  .'iS)  . 

40.  Amount  taxahle  at  3^7   (not  ovi 
tlw  second  $4.0(XJ  u(  Item  :<7) 


42.  Normal  Tax  (1H%  of  Item  38).. 

43.  .Normal  Tax  (3%  of  Item  40) 


uon  2li 

I    46.   Ta\  on  .Nit  Inrinne  (total  of  Itcii 

'  42,  43.  H.  and  4i' 

I    47.   Adjuilincnt  for  Capital  Cain  r>rl.<i 
( 12'  j' ;  .)f  <  '"liinin  9.  .■iciinlul.-  I 
4s.  TotAlof  ordiffenncclvtwcealun 

40  and  47 AJ.^ 

49.  Ln<a    (relit    of    20<.rrof  rUx 
'  Larued  Net  I  no 


/  t<»7v   7/  I   .W    TotAl  Tax  (Item  48 


/•^^/>    '' 
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\tK<^T  (or  affirm)  t!«t  this  ri-tum,  including  the  accompanying  eche.lulc-a  and  staU-mcii(»  (if  anv),  has  lieen  rTamined  l>y  m.-  and  t..khe  (tit<lf  tn»  kj 
i«  a  true  And  complete  return  mAde  ia  good  faith  for  the  tAxablo  year  a<  sUted,  purauant  to  the  Revenue  Act  of  192S,  and  the  kc-gi,la!:.>u*l^»u«<l  uu.kr,*.' 


'  proif^mon   isuku* 


MbWtUI  ftnd  •upplie*     -    ,  .,-,  ■■»■       ■■■  .....^^ 

MerrtiAodiae  UntKhl  f<ir  mrU 

OtttT  (Niflt*  '•u>miii'  hcl'iw  or  "U  wpamt*?  sliorti 
Film  iuveitUirv  at  bcKlnnliig  of  vcar.  ....  . 

T</TAL  'Liiicji  3  to  0,  InrluAfvcj 

Leas  iovantory  at  «utl  tjt  year .»..  .. 

Nrr  Coar  or  Grx>iMi  Sold  rUm  7  oUnua  Una  8).. 
on  Li 


i 

'izzj..: 

ZZZjH 

1__T_ 


Oraiii  BroiKCM  Dcnrmn 


on  MiM-  3 


11.  Intcniit  on  l,.i>if.r<4  in'li  la.'<|i<>'ni  |.>  oihm 

12.  Tair«  on  btuim'tti  fttnl  t.'miix'M  pr>>|M>H\ 

15.  Una-*  ictplain  ii>  UI>U-  pr-.«tiln|  Uiml  ' 

P»«c) 

M.   rWl  rirtita  ari*iii||  frtitn  mU*«  or  pervicrt 

16.  Di-i>rr<-ifttiun,   otuiolcMTiirt',   aii<l   ■l<*|>k'li.in 

in  Utile  |.r.>vi.l.'.|  th<-if(.<r  at  (■•■■'  ■■!  fnif 

16.   R«i)t,  rrT<Air«,  unl  oltirr  ctfM-iim'ii  iiU-aiifr«l 

oo  tr|iarmt«  »t»wl.i,,..... 


«'<i|U*ln  I 
lirlrtw  or  I 


17.  Total  '.Unci  10  tu  It,  Inclitfiva) 

18.  Total  DcDccno.tn  (Lino  0  plu*  Lin*  17)  .„. 
in.  Nrr  PmoriT  (l.!n»  1  mlniin  Unr  IS)  (Knlrri 


cUlmfd  on  limn  5  ftiid  10  .._.. 


SCHEDULE  B— INCOME  FROM  RENTS  AND  ROYALTIES     ^'^n^  I.,.ir<irt!...,  M 


./...T...r.A**T»vX.    /J^*»'<r<^*— 7  -    -^•^7/      i-Z-A'^-r'-i 


„i:p 


KxplKnmtion  ■•!  ilr'liH 
elAiiDMl  in  Cnlumn  7 


SCHEDULE  C— PROFIT  FROM  SALE  OF  REAL  ESTATE.  STOCKS,  BONOS.  ETC. 


I.  Knitk  ov  PionsTT 


1  D&n  Acvmn    i  1.  am 


(m^  ^*'     


■■■s  ^H.ll.-i^ 

....;  i;LjH.^.i  /L.k- 


Sute  tii«r  pMpiTly 

m%»  acqiiin^i         .  .        .    _ _      •    ■  _     -^     ■     • 

SCHEDULE  D  -CAPITAL  NET  CAIN  OR  LOSS  FROM  SALE  OF  ASSETS  HELD  MORE  THAN  TWO  YEARS 


ft 


u».  iMf  i-«v  jb.  x>w  rw 


? 


i\tJUM  \,  »u 


'Sec  IfMlnictior 


I   I 


■T"~i 


8tftU  intv  prufjurty 
WM  >r<niirg«l  .    ■  .. . 


SCHEDULE_E— JNTERESTON  LI  BERTY_BO^ipS_AND  OTHER  OBLfCATIONS  OR  SECURITIES     (Sw  In«truclion  %> 

t.   0«U<;AnVN9  UK  BBCCBin»4 


V  Allrtf^T  Omil 


Culumlii*. 


r  the  Dintrirt  of  j      »  /s  -»  ,_/  I  ,  ^  ' 

h.i.Qj.H    //  < 


(fc)  8*c'.iriti€»  tuviicd  under  Ferieral  Farm  Tx-ftn  .Art,  or  under  *uch  Act  a*  Amendfi  ...*  .... 

(c)   Librrty  314 "<,  l>..nrt«  and  othir  ..l.li(5»fi.,tni  of   I'njted  .«t«t«  i«.ut-.i  „n  or  Ix'fore  | 

8Fpl4-Dili<T  1.  1917,  and  oliliKalions  of  p<MM->niniisof  the  I'nitcd  Stales  

(rf)  librrty  k Tr  and  44  <~c  Bond*.  Trea«ury  3* ,';i, »%%,  4%,  and  -1 14 %  Honda,  Treas- 
ury Certificates  of  lodetjtedQcas,  and  Trea&ury  Savings  Certine-Ates 


(f)   Treasury  Xotei. 


SCHEDULE  F— EXPLANATION  OF  DEDUCTIONS  CLAIMED  IN   ITEMS  1,  K 


.Ml.  

.Ml „ 

<.1.000 

V.rie_     _ 
14.  15,  AND 


X  s  z  z  X  z  , : 
z  z  z  z  z  z  1 1 


EXPLANATION  OF  DEDUCTION  FOR  DEPRECIATION  CIJMMKD   IN  SCHEDULES  A  AND  B 


(If  bajUicvi.  •tsto  :'.4Mnil  ol  wblca  (»a«(nicud> 


X  UAta  Ac^naxp 


.ViTBB  AMitisaMlNT  ;    i Ridupf** irf  Lab- 


EXPLANATION  OF  DEDUCTION  FOR  LOSSES  BY  RRE.  STORM.  FT<-  .  OAIMFD  IN  «;rHFOil  F  «.  and  in  ITEM  1  1 


INDIVnmM  «C«IRTA3rtErURII  I  ^^ 

mmUL      JFWI84UBBOIfl(ai»«»iTMMi 


lor/MoeNT.nHi 
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919865' 


wirM  «»inTAiic» 


<i</5rt» 


•*Oel 

ibAod  ftod  wift' 

un*  d  huahAod 

miU  rtiurtt  wu  m*(l«  and  lb* 

rtor'i  oArr  vhrrr  It  irft«  irnt 


....j(x:t 


Iw  W«n  TW  BBTtad  Mid  UTtng  vith  hiMbMd 

or  wtft  on  Um  kMt  day  of  r 
e.  D  ooi.  *•«  Tv»  oa  Uh  iMt 


irt  ... 


d>r  of  TOUT  toiabh  r«r  wxpfarVM  «■•  or 
HTfaif  la  Tour  houMhpM  who  w*  claMl7  ralstadto  TWT  . 
to  qu— UoiM  6  and  Q  ehaap 
data  and  natura  of  etiaaga.. 


>.  How  Baay  ^ifmAmX  panoaa  (Mm  thaa  ktubaad  or  ««•)  uMkr  l«  nan  <*      . 
/  aa>  or  laaapabla  iiT  mV -auptwrt  beoaun  maotalljr  or  phjFskallr  dafartlT*  wan  ^  >- 

1^  iMatTtntlWr  aUofiapinrt  rroa  you  oothalMtdairof  your  «aiab«a7«arrQl,<w7      _ 


•  (nA  Bmlal  or  l*ioliailon.     (TMa  I 

■(  on  Bank  Drpoalu,  NoUa,  Cotpocmttan  BomU,  ate.  («n«pt  lotnrrt  upoo  wbkb  a  «Ji  «aa  paid  at  ■ 


itcrat  ou  Tai-(rM  CoTanaiit  Boodr  I'pon  Which  a  Tax  ' 
■  from  Partnarahipa.     »lmmm»m*  iililil — 


Paid  at  Sourra  . 
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anwfroo  Rduclarlaa.     ,tm.,,m,^.Mnm>  i^Qr^...tu^iLyx^}y^:..^.^y^^  „..i .... 

l^^-rwa-^    j^^.X*.-^ /^^^^^^  :''  «i^..j(U»'.r/-*..4J<. ;...i....j7?«|/y  — 

and  Riraltwa.     itnm  kaaadi  Bi  _ H  iSh  )t 


from  Sat>  o(  Raal  E<tal«.  Stocka,  Bonda,  ate.     (mn  aikM*  c> 

dkKit  vii  9to«k  of  Diaii^tlo  Cor|AjrmUa^ ^........•.'.^:.'..«^t.«r.:7»  ■ ..  ..i: 

4e  lotamt  oa  Liberty  Bonds,  etc.      (r™»  MkMub  S) 

Idcudio  (inaludinf  dividssda  ncalnd  oo  atoek  of  foicicn  eurpocatluiia).     Wau  i 


^   TVlaJj' 


ToraL  Incoiu  in  Itwu  1  to  V. 

•t  PaiD        

Paid.     (IiaWi  la  Kebaa*  r> 

I  by  Fiiw,  tstonn.  ale.     iipwa  k  Ti 

>rt>ta.     (Etplaa  m  (cbMot  t, 

iUutiuIU.      (KiiHu 

Ucdurtiuna  AutliuriMd  by  Law.      itivkia 

Total  DKucmoi>«  ix  Ircua  U  to  16  . 

Nit  NcoiCB  (Itrm  1»  mt'^u-Jfcein  17' 
EARJuea  INCOME  CREDIT  ' 

-^W+r^l     ----    -- 

■I  Sri  litrMl  tf/'^'t  UIMMI    « 
IVr~wial  ^^|Ri>4I  aiKt  (  rv<l'.l 
L>f|)m«trfm  l>ar  Inntr-.u-iion  W) 

r*    Il^Dl  IObiIou*  It^n  jni  ? 

nl  laiall^  al  l^'i   IIM-t  uv»r  lh« 
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Dt  U\>   Ir  al  3'.    uiot  urrr  thr 
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al  Tai  .'.'     cil  IlMn  24i  

rtiction  211 
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3  J  ?iV  r 


i»n..SM.uk  L       ^kiCA  ..  C*ynMrmtif.'i.:hjui^...:^.  <-A.: 
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3i    Liio  |)ui,l<J,'!>.lt<n 

;al-.v.  ^ 

P<Mi'la.rU.(Il«A  a 


34  CivlitfurDn'-admta 
.W  Pfr.,t,al  F.l.lil»ti-.n 
3A.  Tntal  .if  Iinw  32.  U.  M, 


....„_.........., ...k- 

COMPVTATION  OF  TAX  WMa  tMli ■» 

lt«n  IS  »l.,vr!  3  li*^^  i'  '  4X  Normal  Tai  'IH?t  »*  It«n  Xi 

'■  43    Normal  Tai  fl';  o*I««n>OJ,-.. 

I  44.  .\..rtnaJ  Tai    S*";  '*  Iu«>4l). 
4S.  Siirtai    '>n    lu 
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i^-aa'»" 


.17    [laUncr  ilt«i,  11  n 
.It     Amount  u<al  •  al 

31)    HalaiiriM  Ileal  37  r 


-i   4fl.   ^>tln«x    nn    Itafb    1^    <«r^    Inalnic- 

'  46.   lax'o'n  Nn  lt«>«i.r  lulit^^i^ 
U.  iX  44.  ami  I.'     'Wi.-*  f  J -i 

1121*';  .4<..(umna  fVI^I  ,kr  |l 
4H    Tula!  •<  'W  di»««»i>er  (•tween  ll.'ia 

4«and  47     _ 

4*    Lmi    <  rntit    nT    Vt',    al    Tat    Ok 

(.anird   Nr<   Iijrniur  (llaoi  JO 


<7'  /fct   J  t      'VI    r  .lai  Ta<    I  Inn  4>>  mlr.ia  Itnn  4» 


Mil: 


ion  linn  10    > 
11  Kamad  N--* 

li»  2A.  2<1.  37    awt  *n     "     .$ 
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mr  lur  kAtrm    that  thij  rHum.  Inrlij<titi|t  ll^  *couftip»i)rlac  arhclulca  an-t  cIbI^idcdU  'if  ftav  .  hks  hero  rEamioMj  br  mm.  anH  t' 
bii«l  cocsplrte  rrtum  m*d€  id  guuU  fulh  fvr  Um  t«xAl>l0  yaar  aa  •taUMl,  jrurauaat  lo  the  lirvf  our  Art  i4  IflSk,  and  tbt  lU^ulaUuM 


^/^  Jt     M    Halai.r^    oT    Ta. 


i  toasrt  •'itj^-rOieJ  iMrforv  m«>  \hi» 
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.yf/.,itm-^. 
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U.  TftxM  o«  b4iiU«ai  *ad  biMJam  ptoyrtj , 

U.  Lo—i  (atplklii  Id  tobi*  prarldMl  tb««/or  U  foot  gf 


11  Bttd<W>toarWMlk««alMornrrlaM . 

U.  DMraaMtoa,  oFinlwwm,  and  dcplMloo   (npUla 

la  UbI*  prorktod  thanfor  at  (oot  of  o»m)  — 

It.  Kant,  npaln,  and  otbar  ■ip»inn  (Itoolwd  ba>o«  or 


-..^.^AiH 


IT.  ToTAi.  (Lisa*  10  to  It,  liuaiirfn)_ 

IS.  ToTAi.  Dmoccnoan  (Una  t  plus  Ltea  17) . 
10    NaT  Pa»nT  (LIm  1  rolmn  Una  K)  (Emar  aa  Hfm  »  . 


..Afi'.'^P 
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xvfriO'^r 
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3CHPWLE  B— INCOME  ntOM  KENTS  AND  ROYia.TIES     (riw  InatwiaWoa  ») 


--ZiiJa 
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CHaM  how  proiiarty 
waaacquiiad 


gCHEDjJLg  D-<APrrAjL  NET  CAIN  OR  LO^FROM  SALE  OF  ASSETS  HEU>  MORE  THAN  TWO  YEARS     (.Sw  Inrtnicli 

V.i.t  ..  ..r       I  I    '  ""'""I' 


L  Kan  0*  raorasTT 


if 

^WBW  how  n 


•  hu«  prup«rt7 
WM  Tquired  _ 


SOfEDULE  E- INTEREST  ON  LIBERTY  BONDS  AND  OTOER  OeU<UT10WS_  ORjECUKITlES  _(Sw  \ 

I      4   PUWITAI 


L  OaUbAIlDW  ( 


1.  tjrt»»nr  Ruwtp  i 


%.  AMOOm  0«lllt' 


(b)  6i>runti«»  iwu^d  uncier  FfwliTml  Fann  ].rfiAn  Art,  f^r  undi^r  nurh  A<*1  am  Ameorl«d  ..  ' 
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[PLAINTIFF'S  EXHIBIT  NO.  59] 

[Crest] 
Office  of 

Internal  Revenue  Agent  in  Charge 
Los  Angeles   Division 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

939  South  Broadway 

Los  Angeles,  Calif. 

January  25th,  1937 
MT-ET 

District  6th.,  Cal. 
Estate  of  Peter  Ferry 
Date  of  death  June  16th.,  1935 

Freston  &  Files,  Attorneys  for  the  Executrix, 
Bank  of  America  Building 
Los  Angeles,  Cal. 

Sirs: 

My  investigation  and  audit  in  the  above  named  estate 
results  in  recommendations  to  the  Bureau  as  follows: 

Changes  only  in  form  706  return  are  as  follows: 
Schedule  C-2     Life  Insurance. 

Total  $160,071.24        $292,632.72 

Any  community  interest  of  the  surviv- 
ing spouse  is  not  an  allowable  deduction. 
Jas  Newman  decision  case  29  B.T.A, 
page  53. 

Total    insurance $331,632.72 

Less  $  40,000.00 


Taxable    insurance    $292,632.72 
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(Plaintiff's  Exhibit  No.  59) 
Schedule  D-1.    Jointly  owned 
property  $     6,233.33         $     8,549.27 

Item   1.     Cash  in  bank  3,140.70  3,460.70 

Verified  in  the  sum 
of  $3,460.70  at  said 
Bank  on  date  of  dece- 
dents death. 

Item  3.  14.29  28.59 

Recommended  in  the 
full  amount  of  cash  in 
this  account,  same  being 
decedents  own  moneys. 

Items  7  &  8.  175.13  348.27 

Recommended  for 
same  reasons  as  for 
Item  3  above. 

Item  11.  100.00  1,225.00 

Sales  at  35  is  recom- 
mended. Constribution 
was  all  by  decedent. 

Item  14.  262.50  945.00 

Pledger  &  Co.  L.A. 
mean  of  Bid  and  Asked 
oi  2%  is  recommended. 
Contribution  was  all  by 
decedent. 

Item  16.     No  market  value 

apart  from  R.E.  $  50.00  Nil 
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Schedule  D-2  Total        $     1,625.00        $     5,155.00 

Item  not  returned  of 
Furniture  and  Furnish- 
ings in  decedents  home 
at  3030  Chevy  Chase, 
Glendale,  appraised  at 
$3,530.00  is  added  to 
this  schedule. 

Schedule   E.  Total  None.         $610,837.45 

The  six  trusts  are  recommended  as  taxable  transfers. 
Trust  No. 

#2012     Citizens  Nat'l  Tr.  &  Sav.  Bk.  $  82,289.16 

Only  difference  from  Leslie's  re- 
port is  that  all  interest  accrued  is 
recommended  taxable.  Item  18  in 
said  trust  as  to  interest  is  corrected 
to  read  $48.11  instead  of  $46.96 

#6204.     Citizens  Nat'l  Tr.  &  Sav.  Bk.  $195,850.37 

Total  gross  value  of  trust 

assets  $199,225.00  (Leslie's  value) 

Less  taxes  a  lien  at  date 

of  death  3,374.63 


I 


Net  assets  $195,850.37 

#4358.     Sec-lst.,  Nat'l  Tr.  &  Sav.  Bk.  $  95,182.02 

(Leslie's  value.) 
Total  gross  assets.  $  95,225.86 

Less  taxes  a  lien 43.84 

Net  assets  $  95,182.02 
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(Plaintiff's  Exhibit  No.  59) 

#S-5869    Do.  $108,363.36 

Leslie's  total  was  $107,254.91     Rec. 
Item  1.  9,775.00 

Hartley  Rogers  &  Co.,  Bid  of  85 

Item  2.  3,288.75 

N.Y.S.Ex.  sales  at  117-3/8  is  rec. 
Item  6.  5,356.25 

N.Y.Curb  mean  of  sales  T  107-1/8 
Item  11.  2,102.50 

N.Y.Curb  mean  of  sales  at  105-1/8 
Item  12.  3,097.20 

N.Y.S.Ex.  mean  of  sales  at  103.24 

#S-1080.     Title  Guarantee  Tr. 
Co.  $    2,547.74 

Total  Trust  assets  $26,950.00 

Decedents  interest  1/10  2,695.00 

Less  taxes  a  lien.... 1/10/  147.26 


Net  assets  2,547.74 

#P-1050     Title      Guarantee      & 

Trust  Co.  $126,604.80 

Total  value  of  trust  assets  $126,628.85 

Less  taxes  a  lien 24.05  / 


Net  value       $126,604.80 
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Deductions Total     $  14,126.18         $     9,909.60 

Recommended  allowable  only  to  the  extent  of  the 
value  of  the  gross  estate  Probated. 

Ruling    of    General    Council    in    the    Max    Fertig 
estate,  11/19/34.    Re— Est.  John  C.  Bullock 

Credit  for  State  Inheritance  Taxes  paid  is  disallowed 
temporarily  until  proof  is  filed. 

Copy  of  Form  722  is  enclosed. 

A  waiver  form  showing  a  deficiency  tax  of  $131,195.69 
is  enclosed  and  it  is  requested  that  the  Executrix  sign  it 
and  return  to  this  office. 

Respectfully, 

Nat  H.  Eddy 

Internal   Revenue   Agent. 


[Endorsed]  :  No.  2106  OC.  Ferry  vs.  Rogan.  Plf. 
Exhibit  No.  59  for  ident.,  later  in  evid.  Filed  6/3,  1943. 
By  Cross,  Deputy  Clerk. 
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[PLAINTIFF'S  EXHIBIT  NO.  61] 

Metropolitan  Life 
MEMORANDUM 

To:  W.  Partridge,  Claim  Division 

From:       C.  J.  Stahl,  Ordinary  Audit 
Subject:    Policy    1032329- A— Peter   L.   Ferry 

On    policy    1032329- A    the    following    premiums    less 
dividends  were  paid: 


Due  Date 


Amount  of 
Premium 


May  28,   1915 
November  28,  1915 
May  28,    1916 
November  28,  1916 
May  28,  1917 
November  28,  1917 
May  28,  1918 
November  28,  1918 
May  28,  1919 
November  28,  1919 
May  28,  1920 
November  28,  1920 
May  28,  1921 
November  28,  1921 
May  28,  1922 
November  28,  1922 
May  28,  1923 
November  28,  1923 
May  28,  1924 
November  28,  1924 
May  28,  1925 
November  28,  1925 


$ 


66.10 

66.10 

66.10 

66.10 

66.10 

66.10 

66.10 

66.10 

66.10 

66.10 

66.10 

66.10 

66.10 

66.10 

66.10 

66.10 

66.10 

66.10 

66.10 

66.10 

66.10 

66.10 


Date  of 
Payment 


Amount  of 
Dividend 


May  29,  1915 
November  6,  1915 
May  13,  1916 
October  28,  1916 
May  5,  1917 
November  24,  1917 
May  4,  1918 
October  24,  1918 
May  3,  1919 
November  1,  1919 
April  24,  1920 
December  11,  1920 
May  14,  1921 
November  26,  1921 
May  13,  1922 
November  25,  1922 
April  28,  1923 
October  27,  1923 
April  26,  1924 
November  1,  1924 
May  16,  1925 
October  31,  1925 


3.74 

4.54 

9.70 

24.00 
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Amount  of 

Date  of 

Amount  of 

Due  Date 

Premium 

Payment 

Dividend 

May  2^,  1926 

66.10 

May  1,  1926 

28.47 

November  28,  1926 

66.10 

November  27,  1926 

May  28,  1927 

66.10 

May  7,  1927 

31.85 

November  28,  1927 

66.10 

December  3,  1927 

May  28,  1928 

66.10 

May  5,  1928 

33.45 

November  28,  1928 

66.10 

November  24,  1928 

May  28,  1929 

66.10 

April  20,  1929 

35.17 

November  28,  1929 

66.10 

October  12,  1929 

May  2^,  1930 

66.10 

April  19,  1930 

40.51 

November  28,  1930 

66.10 

November  8,  1930 

May  28,   1931 

66.10 

April  18,  1931 

35.59 

November  28,  1931 

66.10 

January  2, 1932 

May  28,  1932 

66.10 

April  30,  1932 

40.50 

November  28,  1932 

66.10 

December  24,  1932 

May  28,  1933 

66.10 

May  20,   1933 

37.80 

November  28,  1933 

66.10 

November  25,  1933 

May  28,  1934 

66.10 

April  28,  1934 

39.09 

November  28,  1934 

66.10 

November  17,  1934 

May  28,  1935 

66.10 

June  8,  1935 

39.09 

Total 


403.50 


2,710.10 

When   Claim  was  paid  premium  refund  of  $55.08  was 
allowed  and  a  dividend  of  %Z.2)7  was  paid. 

[Endorsed]  :  No.  2106  O'C.  Ferry  vs.  Rogan.  Plf. 
Exhibit  No.  61  in  evid.  Filed  6/8-1943.  By  Cross, 
Deputy  Clerk. 
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[PLAINTIFF'S  EXHIBIT  NO.  62] 

Metropolitan  Life 
MEMORANDUM 
To:  W.  Partridge,  Claim  Division 

From:       C.  J.  Stahl,  Ordinary  Audit 
Subject:    Policy  1032491 -A— Peter  L.  Ferry 

On    policy    1032491-A    the    following    premiums    less 
dividends  vv^ere  paid: 


Due  Date 

May  28,  1915 
November  28,  1915 
May  28,  1916 
November  28,  1916 
May  28,  1917 
November  28,  1917 
May  28,  1918 
November  28,  1918 
May  28,  1919 
November  28,  1919 
May  28,  1920 
November  28,  1920 
May  28,  1921 
November  28,  1921 
May  28,  1922 
November  28,  1922 
May  28,  1923 
November  28,  1923 
May  28,1924 
November  28,  1924 
May  28,  1925 
November  28,  1925 


Amount  of  Date  of 

Premium  Payment 

$  64.62  June  12,  1915 

64.62  November  6,  1915 

64.62  May  13,  1916 

64.62  October  28,  1916 

64.62  May  5,  1917 

64.62  November  24,  1917 

64.62  May  4,  1918 

64.62  October  24,  1918 

64.62  May  3,  1919 

64.62  November  1,  1919 

64.62  April  24,  1920 

64.62  November  13,  1920 

64.62  May  14,  1921 

64.62  November  26,  1921 

64.62  May  13,  1922 

64.62  November  25,  1922 

64.62  April  28,  1923 

64.62  October  27,  1923 

64.62  April  26,  1924 

64.62  November  1,  1924 

64.62  May  2,  1925 

64.62  October  31,  1925 


Amount  of 
Dividend 


3.66 


4.44 


9.48 


23.46 


f 
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Due  Date 

Amount  of 
Premium 

Date  of 
Payment 

Amount  of 
Dividend 

May  2S,  1926 

64.62 

May  1,  1926 

24.84 

November  28,  1926 

64.62 

November  27,  1926 

May  28,  1927 

64.62 

May  7,  1927 

31.14 

November  28,  1927 

64.62 

December  3,  1927 

May  28,  1928 

64.62 

May  5,  1928 

32.70 

November  28,  1928 

64.62 

November  24,  1928 

May  28,  1929 

64.62 

April  20,  1929 

34.38 

November  28,  1929 

64.62 

October  12,  1929 

May  28,  1930 

64.62 

April  19,  1930 

36.24 

November  28,  1930 

64.62 

November  8,  1930 

May  28,  1931 

64.62 

April  18,  1931 

38.16 

November  28,  1931 

64.62 

January  2, 1932 

— 

May  28,  1932 

64.62 

April  30,  1932 

39.60 

November  28,  1932 

64.62 

December  24,  1932 

May  28,  1933 

64.62 

May  20,1933 

36.96 

November  28,  1933 

64.62 

November  25,  1933 

May  28,  1934 

64.62 

April  28,  1934 

38.22 

November  28,  1934 

64.62 

November  17,  1934 

May  28,  1935 

64.62 

June  8,  1935 

38.22 

Total         2,649.42  391.50 

When   Claim  was  paid  premium  refund  of  $53.85   was 
allowed  and  a  dividend  of  $3.29  was  paid. 

[Endorsed]:  No.  2106  O'C.  Ferry  vs.  Rogan.  Plf. 
Exhibit  No.  62  in  evid.  Filed  6/8-1943.  By  Cross, 
Deputy  Clerk. 
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[PLAINTIFF'S  EXHIBIT  NO.  63] 

DISTRIBUTIONS  OF  INCOME  FROM 
TRUST  #1052 

TITLE  GUARANTEE  &  TRUST  COMPANY 


1925 

March  18 

1926 
April  21 
June  16 
August  21 
November   19 

1927 
March  2 
March  9 
April  1 
May  2 
June  1 
July   1 
July  30 
August  30 
October  1 
November  1 
November  28 
December  1 
December  21 

1928 

February  1 
March  1 
April   2 
May  2 
June  1 
June  30 


$  3,576.45 

261.46 

247.26 

3,359.90 

465.71 

446.50 
500.00 
500.00 
500.00 
500.00 
500.00 
500.00 
500.00 
500.00 
500.00 
2,500.00 
500.00 
500.00 

500.00 
500.00 
500.00 
500.00 
500.00 
500.00 


August  1 
August  31 
October  1 
November  1 
December   3 
December  31 
1929 

February  1 
March  1 
April  1 
May  1 
June  1 
July  1 
August  1 
September  3 
October  1 
November    1 
December  2 
December  31 

1930 

January  1 
February  1 
March   1 
April  1 
April  25 
May    29 
July  1 
August  1 


500.00 
500.00 
500.00 
500.00 
500.00 
500.00 

500.00 
500.00 
500.00 
500.00 
500.00 
500.00 
500.00 
500.00 
4,500.00 
500.00 
500.00 
500.00 

500.00 
500.00 
500.00 
500.00 
500.00 
500.00 
500.00 
500.00 
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August  29 

500.00 

December   30 

500.00 

October  1 

500.00 

19S^ 

November    1 
December  1 

500.00 
500.00 

January  31 
February  28 

500.00 
500.00 

1931 

March  31 

500.00 

January  2 

$  500.00 

April  28 

500.00 

January  28 

500.00 

May    30 

500.00 

February  27 

500.00 

June   30 

500.00 

March  31 

500.00 

August    1 

500.00 

May  1 

500.00 

August  30 

500.00 

June  1 

500.00 

September   28 

500.00 

July   1 

500.00 

November    1 

500.00 

August  1 

500.00 

December  1 

500.00 

August  28 

500.00 

December  2 

5,000.00 

September  29 

500.00 

December  11 

2,000.00 

October  30 

500.00 

December  30 

500.00 

November  30 

500.00 

1934 

, 

December  30 

500.00 

January  31, 

500.00 

1932 

February  2^ 

500.00 

January  29 

500.00 

March  31 

500.00 

February  29 

500.00 

April    19 

1,700.00 

March  30 

500.00 

April   30 

500.00 

May  2 

500.00 

June   1 

500.00 

May  31 

500.00 

June  29 

500.00 

June  30 

500.00 

August  1 

500.00 

August  1 

500.00 

August  30 

500.00 

August  31 

500.00 

September  29 

500.00 

September  30 

500.00 

November  1 

500.00 

November  1 

500.00 

December  1 

500.00 

November   30 

500.00 

December  31 

500.00 
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1935  1935— Cont'd. 

January  29              500.00  April  30            $      500.00 

February  27            500.00  May  28                   500.00 


Died  6/16/35  %7Z  110.78 

Balance   Income   on   Hand   Available   for 

Distribution    on    6/16/35  $  1,749.56 

[Endorsed]  :  No.  2106  OC.  Ferry  vs.  Rogan.  Plf. 
Exhibit  No.  63.  Filed  6/8,  1943.  By  Cross,  Deputy 
Clerk. 


[PLAINTIFF'S  EXHIBIT  NO.  64] 

A.MJ. 
June  8,  1943 

Summary  of  Interest,  Accrued  Interest,  and  Income  Cash 

on  Hand  in  the  Various  Trusts, 

Peter  L.  Ferry  Estate 


Trust  No. 

Held  by 

Bond 
Interest 
Accrued 

Accrued 
Interest 
on  Notes 

Income 

Cash  on 

Hand 

6/16/35 

6/16/35 

6/16/35 

Trust  S-5869 

Security-First 

459.02 

438  41 

88  54 

1080 

Title   Guarantee 

& 

Trust 

6204 

Citizens    Nat. 

"  S.S.-4358 

Security-First 

475  88 

807  78 

2012 

Citizens  Nat. 

111  93 

380  56 

46  02 

"      P-1052 

Title  Guarantee 

& 

Trust 

878  72 

1  749  56 

[Endorsed]  :  No.  2106  O'C.  Ferry  vs.  Rogan.  Ex- 
hibit No.  64  in  evid.  Filed  6/8,  1943.  By  Cross,  Deputy 
Clerk. 
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[PLAINTIFF'S  EXHIBIT  NO.  65.J 
[Title  of  District  Court  and  Cause.] 

DEFENDANT'S   PRE-TRIAL   BRIEF  FOR  JUDGE 

O'CONNOR 

This  is  an  action  to  recover  a  refund  of  estate  taxes. 
The  ultimate  questions  are  whether  the  Commissioner 
erred  in  determining 

1st,  that  the  full  value  of  the  assets  of  five  revocable 
trusts  created  in  decedent's  lifetime  was  includible  in  his 
gross  estate, 

2d,  that  the  transfer  by  decedent  of  a  1/20  undivided 
beneficial  interest  in  a  trust,  made  by  him  to  his  son  a 
week  or  two  before  his  death,  was  so  includible,  and 

3d.  that  the  total  proceeds  of  20  or  21  insurance  poli- 
cies on  the  life  of  decedent  were  so  includible. 

Plaintiff  contends  that  the  value  of  one-half  of  each  type 
of  property  was  erroneously  included. 

The  determination  of  these  three  ultimate  questions  de- 
pends upon  the  Court's  answers  to  other  questions  of  both 
law  and  fact. 

I. 

FIVE  REVOCABLE  TRUSTS 
Four  of  the  five  trusts  were  created  by  decedent  in  1925, 
his  wife  joining  in  the  approval  of  each  trust  declaration. 
Mr.  Ferry  died  in  1935.  The  fifth  trust  was  created  in 
1930,  the  same  mechanics  being  employed.  Decedent,  his 
wife  and/or  children  were  made  beneficiaries  of  the  in- 
come, if  any,  of  the  trusts  and  decedent  retained  for  life 
the  right,  in  conjunction  with  his  wife  or  other  beneficiary 
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to  revoke,  alter,  amend,  change  beneficiaries,  their  shares, 

etc. 

The  Government  contends  that  the  Commissioner  cor- 
rectly included  the  value  of  100%  of  the  assets  in  the 
gross  estate  under  Sections  302(c)  and  (d)  of  the  Reve- 
nue Act,  since  the  properties  placed  in  trust  were  owned 
by  decedent,  being  either  his  separate  or  old-type  com- 
munity property,  and  were  revocably  transferred  to  the 
trust  by  him  without  a  money's  worth  consideration. 

The  pertinent  portions  of  Sections  302(c)  and  (d)  of 
the  applicable  Act  read  as  follows: 

"SEC.  302.  The  value  of  the  gross  estate  of  the 
decedent  shall  be  determined  by  including  the  value 
at  the  time  of  his  death  of  all  property,  real  or  per- 
sonal,   tangible    or    intangible,    wherever    situated — 


*     * 


"(c)  To  the  extent  of  any  interest  therein  of  which 
the  decedent  has  at  any  time  made  a  transfer,  by 
trust  or  otherwise,  in  contemplation  of  or  intended  to 
take  effect  in  possession  or  enjoyment  at  or  after 
his  death,  except  in  case  of  a  bona  fide  sale  for  an 
adequate  and  full  consideration  in  money  or  money's 
worth.     .     .     . 

"(d)  To  the  extent  of  any  interest  therein  of 
which  the  decedent  has  at  any  time  made  a  transfer, 
by  trust  or  otherwise,  where  the  enjoyment  thereof 
was  subject  at  the  date  of  his  death  to  any  change 
through  the  exercise  of  a  power,  either  by  the  dece- 
dent alone  or  in  conjunction  with  any  person,  to  alter, 
amend,  or  revoke,    .    .    ." 
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Before  the  Commissioner,  plaintiff  contended  that  for 
tax  purposes  on  undivided  half  of  the  properties  placed  in 
the  trusts  was  originally  owned  by  her,  but  never  pre- 
sented to  the  Commissioner  sufficient  evidence  to  estab- 
lish such  fact.  What  evidence  plaintiff  will  produce  at  the 
trial  to  support  such  factual  contention  is  at  this  time  un- 
known to  the  defendant. 

In  respect  of  one  of  these  five  trusts,  No.  6204,  the 
evidence  may  show  that  before  its  creation  an  undivided 
half  of  certain  parcels  of  decedent's  real  property  was 
given  to  his  wife  by  the  device  of  transforming  the  parcels 
into  joint  tenancy  property,  whereby  he  intentionally  re- 
tained a  possibility  of  reverter  contingent  upon  his  sur- 
vivorship [Helvering  v.  Hallock,  309  U.  S.  106  (1940)]. 
In  such  event,  the  gift  was  not  then  complete  because 
"possession  and  enjoyment"  were  retained  by  the  donor 
within  the  meaning  of  Section  302(c)  (Helvering  v.  Hal- 
lock,  supra),  as  well  as  within  the  express  provisions  of 
Sec.  302(e). 

The  applicable  portions  of  Sec.  302(e)  read  as  follows: 

"SEC.  302.  The  value  of  the  gross  estate  of  the 
decedent  shall  be  determined  by  including  the  value 
at  the  time  of  his  death  of  all  property,  real  or  per- 
sonal,   tangible    or    intangible,    wherever    situated — 

"(e)  To  the  extent  of  the  interest  therein  held  as 
joint  tenants  by  the  decedent  and  any  other  person, 
or  as  tenants  by  the  entirety  by  the  decedent  and 
spouse,  or  deposited,  with  any  person  carrying  on  the 
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banking  business,  in  their  joint  names  and  payable  to 
either  or  the  survivor,  except  that  part  thereof  as  may 
be  shown  to  have  originally  belonged  to  such  other 
person  and  never  to  have  been  received  or  acquired 
by  the  latter  from  the  decedent  for  less  than  an  ade- 
quate and  full  consideration  in  money  or  money's 
worth:     .     .    ." 

It  will  be  noted  that  by  the  broad  provisions  of  Sees. 
302(c),  (d)  and  (e)  Congress  has  endeavored  to  prevent 
the  avoidance  of  estate  taxes  through  practically  any  and 
all  conceivable  "incompleted"  gift  devices,  plugging  one 
loophole  after  another. 

If,  therefore,  plaintiff  establishes  for  the  first  time  at 
the  trial  the  existence  of  incomplete  joint  tenancy  gifts 
to  his  wife,  followed  by  incomplete,  joint  transfers  of  the 
same  properties  to  a  revocable  trust,  defendant's  response 
will  be  twofold. 

1st,  regardless  of  the  lifetime  juggling  of  titles,  tenan- 
cies and  estates,  decedent's  gift  to  his  wife  of  undivided 
half  interests  in  these  parcels  of  property  were  never  com- 
plete until  the  moment  of  his  death,  and  their  value  is, 
therefore,  includible  within  the  meaning  of  Sec.  302, 
particularly  Sees,  (c),  (d)  and  (e)  thereof. 

2d,  in  the  alternative,  the  joint  tenure  was  not  termi- 
nated when  the  properties  were  placed  in  the  revocable 
trust,  but  continued  until  the  moment  of  decedent's  death. 
The  properties  fall,  therefore,  within  the  express  provi- 
sions of  Sec.  302(e).  [Hornor  v.  Comm'r.,  130  F.  (2d) 
649  (3d  Cir.— Aug.  21,  1942),  Aff'g  44  B.  T.  A.  1136, 
No.  175.] 
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11. 

THE  SIXTH  TRUST 

The  so-called  Sixth  Trust  involves  the  question  of 
whether  a  transfer  was  made  by  decedent  to  one  of  his 
sons  of  an  undivided  1/20  beneficial  interest  in  Subdi- 
vision Trust  No.  1080,  nineteen  days  before  his  death.  If 
such  transfer  was  made,  there  is  a  statutory  presumption 
that  it  was  in  contemplation  of  death  and  the  value  thereof 
is  includible  in  decedent's  gross  estate  under  Sec.  302(c), 
supra. 

The  value  of  this  alleged  gift  is  small.  However,  plain- 
tiff will,  no  doubt,  endeavor  at  the  trial  (1st)  to  estab- 
lish the  transfer,  and  (2d)  to  overcome  such  statutory 
presumption.  The  nature  of  the  evidence  that  plaintiff 
will  oft'er  is  now  unknown  to  defendant. 

III. 

LIFE  INSURANCE  POLICIES 

The  proceeds  of  decedent's  20  or  21  life  insurance  con- 
tracts (payable  to  beneficiaries  other  than  his  estate)  were 
substantial.  We  believe  the  evidence  will  show  that  they 
were  entered  into  from  time  to  time  over  a  period  of  20 
to  30  years  prior  to  his  death,  and  that  by  the  terms  there- 
of decedent  personally  retained  until  his  death  the  follow- 
ing exclusive  rights,  powers  and  benefits,  among  others, 
to  wit: — 

1st.  To  sell,  assign  and  pledge  said  policies  and  sur- 
render them  for  cash,  all  for  his  own  personal 
and  exclusive  benefit. 
2d.  To  collect  and  appropriate  to  his  own  personal 
and  exclusive  use  and  benefit  the  interest  and 
dividends  accruing  thereunder. 
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3d.     To  change  the  beneficaries  thereunder,  and 

4th.  To  possession,  to  enjoyment  and  to  a  possible 
reverter  of  all  contractual  benefits  thereunder 
contingent  upon  his  survivorship  of  the  named 
beneficiaries. 

The  full  proceeds  of  these  poHcies  in  excess  of  $40,000 
were  included  by  the  Commissioner  in  decedent's  gross 
estate.  Defendant  contends  that  it  was  error  to  include 
more  than  one-half  of  such  excess  on  the  theory  that 
half  the  premiums  were  paid  by  the  surviving  wife  with 
her  money.  This  latter  contention  (that  she  paid  half  of 
the  premiums)  is  made  by  plaintiff  in  an  endeavor  to 
bring  this  case  within  the  rule  announced  and  applied  in 
Lang  V.  Comm'r.,  304  U.  S.  264  (1938).  There  the 
prerniums  were  paid  with  community  funds  of  the  Wash- 
ington State  type  and  the  Supreme  Court  held  that  the 
proportion  of  the  policy  proceeds  attributable  to  the  Wash- 
ington wife's  community  half  of  the  premiums  was  not 
includible  in  the  husband's  gross  estate  under  Sec.  302(g) 
of  the  Act.     This  Section  reads  as  follows: 

"SEC.  302.  The  value  of  the  gross  estate  of  the 
decedent  shall  be  determined  by  including  the  value  at 
the  time  of  his  death  of  all  property,  real  or  personal, 
tangible  or  intangible,  wherever  situated —     . 

"(g)  To  the  extent  of  the  amount  receivable  by 
the  executor  as  insurance  under  policies  taken  out  by 
the  decedent  upon  his  own  life;  and  to  the  extent  of 
the  excess  over  $40,000  of  the  amount  receivable  by 
all  other  beneficaries  as  insurance  under  policies  taken 
out  by  the  decedent  upon  his  own  life.     .     .     ." 
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Having  the  1938  Supreme  Court  Lang  case  rule  in 
mind,  the  Bureau  gave  plaintiff  over  20  months  (from 
February  9,  1939,  to  October  18,  1940)  to  present,  in  sup- 
port of  her  refund  claim,  any  evidence  that  might  estab- 
lish such  premium  ownership  in  the  wife.  During  this 
20-month  period  plaintiff"  was  either  unable  or  failed  to 
submit  evidence  establishing  that  such  premiums  were  paid 
with  new-type  (earned  by  either  spouse  after  July  29, 
1927)  California  community  funds  or  with  funds  owned 
separately  by  her.  Whether  she  will  do  so  or  be  able  to 
do  so  at  the  trial  remains  to  be  seen.  Not  knowing  what 
evidence,  if  any,  will  be  offered,  it  is  impossible  at  this 
point  to  discuss  its  weight  or  sufficiency. 

Defendant  contends  that  the  Commissioner  did  not  err 
in  including  100%  of  such  excess  proceeds  in  decedent's 
gross  estate,  and  relies  upon  Sees.  302(c),  (d)  and  (g) 
of  the  Act. 

Respectfully  submitted, 

LEO  V.  SILVERSTEIN, 

United  States  Attorney. 

E.  H.  MITCHELL, 

Assistant  United  States  Attorney. 

By  E.  H.  MITCHELL 

Attorneys  for  Defendant. 

[Endorsed]  :  Filed  Apr.  1,  1943.  Edmund  L.  Smith, 
Clerk,  by  Francis  E.  Cross,  deputy  clerk. 

[Endorsed]  :  No.  2106  OC.  Ferry  vs.  Rogan.  Plf. 
Exhibit  No.  65  in  evid.  Filed  6/8,  1943.  By  Cross, 
Deputy  Clerk. 
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United  States  of  America, 

Southern  District  of  California — ss. 

I,  Edmund  L.  Smith,  Clerk  of  the  United  States  Dis- 
trict Court  for  the  Southern  District  of  California,  do 
hereby  certify  that  the  foregoing  is  a  full,  true,  and  cor- 
rect copy  of  Plaintiff's  Exhibits  1,  2,  3,  4,  5,  6,  13,  14,  15, 
16,  17,  18,  19,  20,  21,  22,  23,  24,  25,  26-A,  26-B,  27,  28, 
29,  30,  31,  32,  Z2>,  34,  35,  36,  38,  39,  40,  41,  42,  43,  44, 
46,  47,  59,  61,  62,  63,  64,  and  65,  received  in  evidence  on 
the  trial  of  Case  No.  2106-O'C  Civil,  Catherine  B.  Ferry, 
as  Executrix  of  the  Last  Will  and  Testament  of  Peter 
Ferry,  deceased.  Plaintiff,  vs.  Ethel  Strickland  Rogan,  as 
Executrix  of  the  Estate  of  Nat  Rogan,  Collector  of  In- 
ternal Revenue  for  the  Sixth  District  of  California,  de- 
ceased. Defendant,  as  the  same  appears  from  the  original 
record  remaining  in  my  office. 

Witness  my  hand  and  the  seal  of  said  Court,  this  11th 
day  of  December,  A.  D.   1944. 

(Seal)  EDMUND  L.  SMITH 

Clerk, 

By  R.  B.  CLIFTON, 

Deputy  Clerk 
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[DEFENDANT'S  EXHIBIT  Bl 

Treasury  Department 
Internal  Revenue  Service 
Twelfth  floor,  U.  S.  Post  Office 
and  Courthouse 

Los  Angeles,  Calif. 
February  20,  1940. 

Office  of 
Internal  Revenue  Agent  in  Charge 
Los  Angeles  Division 
MT:ET 
District  of  6th  CaHfornia 

Estate  of  Peter  Ferry 

Date  of  death :    June  16,  1935 

Catherine  B.  Ferry,  Executrix 
c/o  Claude  L  Parker, 

808  Bank  of  America  Building, 
Los  Angeles,  California. 

Madam : 

The  examination  by  this  office  of  the  estate  tax  return 
of  the  above  named  estate,  in  connection  with  your  claim 
for  refund  of  $63,825.77  indicates  that  the  adjustment  of 
tax  liability  shown  in  the  accompanying  statement  is  war- 
ranted. 

If  You  Agree  to  the  adjustment  shown  in  the  accom- 
panying statement,  the  enclosed  form  of  waiver  should 
be  executed  and  forwarded  to  this  office  promptly,  in  or- 
der to  permit  the  early  assessment  of  the  deficiency  in  tax 
and  to  stop  the  accumulation  of  interest.  Such  interest 
will  cease  thirty  days  after  the   receipt  of  the  executed 
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form,  or  upon  the  payment  of  the  deficiency  in  tax  to  the 
Collector,  whichever  occurs  first. 

If  you  desire  to  make  immediate  payment  of  the  de- 
ficiency in  tax  without  awaiting  assessment,  you  should 
forward  your  remittance  to  the  Collector  of  Internal  Reve- 
nue at  Los  Angeles,  California,  enclosing  this  letter,  or 
a  copy  thereof.  .  Interest  on  the  deficiency  in  tax  should 
be  included  in  your  remittance,  computed  at  the  rate  of 
six  per  cent  per  annum  from  the  due  date  of  the  tax  to 
the  date  of  payment. 

If  You  Do  Not  Agree  to  the  proposed  adjustment,  you 
may  file  a  protest,  executed  in  triplicate  under  oath,  with 
this  office,  within  thirty  days  from  the  date  of  this  let- 
ter, stating  the  grounds  for  your  exceptions.  Any  pro- 
test so  filed  will  have  careful  consideration  and,  if  you 
so  request,  an  opportunity  for  a  hearing  in  this  office  will 
be  granted  you  prior  to  final  determination  of  any  de- 
ficiency against  the  estate.  This  letter  is  not  a  final  notice 
of  deficiency  nor  of  disallowance  of  your  claim,  and  this 
office  will  be  pleased  to  answer  any  questions  which  may 
occur  to  you  in  your  examination  of  the  enclosed  state- 
ment. 

Should  you  fail  to  pay  the  deficiency  in  tax  to  the  col- 
lector of  internal  revenue  or  to  file  with  this  office  with- 
in the  thirty-day  period  mentioned  either  a  waiver  on  the 
enclosed  form  or  a  written  protest,  final  determination  of 
your  tax  liability  will  be  made  and  a  notice  of  deficiency 
will  be  sent  you  in  accordance  with  the  provisions  of  law 
applicable  to  the  assessment  and  collection  of  estate  tax 
deficiencies,  and  the  disallowance  of  your  claim  will  be 
recommended. 
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Your  prompt  acknowledgment  of  the  receipt  of  this 
letter  and  related  papers  upon  the  enclosed  form  will  be 
much  appreciated. 

Respectfully, 

George  D.  Martin 
Internal  Revenue  Agent  in  Charge 

Enclosures : 
Statement. 
Form  of  waiver. 
Form  of  acknowledgment. 

AIT:ET 

District  of  6th  California 

Estate  of  Peter  Ferry 

Date  of  death:    June  16,  1935 

STATEMENT 
Since  no  evidence  has  been  furnished  which  would  defi- 
nitely establish   the   claim    for   deduction   for   community 
property,  the  following  determination  is  proposed:  • 

Prior  Proposed 

Determination  Determination 

Gross  estate,  $931,863.04         $931,863.04 

Deductions.  1926  Act,  109,909.60  109,909.60 


I 


Net  estate,  1926  Act,  821,953.44           821,953.44 

Net  estate,  1935  Act,  871,953.44           871,953.44 

Gross  tax,  1926  Act,  36,036.74 
Credit  for  estate  and 

inheritance  taxes,  27,980.46 


Net  tax,  1926  Act,  8,056.28 
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Total  taxes,  1926  and  1935  Acts,  149,588.36 

Gross  tax,  1926  Act,  36,036.74 


Net  additional  tax,  113,551.62 

Net  tax,  1926  Act,  8,056.28 


Total  net  tax,  121,607.90 

Total  tax  assessed  and  paid,  120,758.97 


Deficiency,  848.93 

CREDIT 

Credit  for  State  estate,  inheritance,  legacy  or  succession 
taxes  is  allowed  in  the  amount  of  $27,980.46.  This  is  the 
total  amount  in  respect  to  which  the  evidence  required  un- 
der Article  9  of  Regulations  80  has  been  submitted.  Kindly 
advise  when  the  additional  evidence,  if  any,  may  be  ex- 
pected. 

If  the  full  eighty  per  cent  credit  is  allowed,  it  will  elimi- 
nate any  deficiency  from  this  estate  which  is  due  entirely 
to  the  tentative  disallowance  of  $848.93,  the  amount  for 
which  evidence  of  payment  may  be  furnished. 

[Endorsed]  :  No.  2106  O'C.  Ferry  vs.  Rogan.  Deft's 
Exhibit  B  in  evid.    Filed  6/8,  1943.    Cross,  Deputy  Clerk. 
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WILL 
I,  Peter  L.  Ferry,  being  of  sound  and  disposing  mind 
and  memory,  and  not  acting  under  duress,  menace,  fraud 
or  undue  intiuence  of  any  person  whatever,  do  hereby 
make,  pubHsh  and  declare  my  Last  Will  and  Testament 
in  the  manner  following,  to  wit: 

First :     I  hereby  re\-oke  all  former  Wills  by  me  made. 

Second:  I  declare  that  all  property  now  owned  or  pos- 
sessed by  me  is  community  property  of  myself  and  my 
wife,  Catherine  B.  Ferry,  and  I  hereby  give,  devise  and 
bequeath  to  my  said  wife,  Catherine  B.  Ferry,  all  prop- 
erty subject  to  my  power  of  testamentary  disposition, 
whether  real,  personal  or  whatsoever  character  the  same 
may  be. 

Third:  I  hereby  declare  that  I  am  and  my  said  wife, 
Catherine  B.  Ferry,  have  the  following  children :  Mary 
Alice,  James  Leo,  Peter  Leo,  Catherine  Helen,  John  Mel- 
vin,  William  Francis  and  Patrick  Robert.  To  each  of 
them  I  bequeath  Ten  Dollars  ($10.00),  as  there  has  been 
made  ample  provision  for  each  in  certain  trust  funds 
created.  I  have  full  trust  and  faith  and  confidence  that 
my  said  wife,  Catherine  B.  Ferry,  will  in  all  respects  fully 
care  for  and  protect  the  interests  of  said  children. 

Fourth :  In  the  event  that  my  said  wife  fails  to  sur- 
vive me,  then  I  give,  devise  and  bequeath  everything  of 
which  I  die  possessed  to  Security-First  National  Bank  of 
Los  Angeles,  as  Trustee  under  its  Declaration  of  Trust 
No.  5828,  to  be  held,  managed  and  disposed  of  according 
to  the  provisions  of  said  Declaration  of  Trust. 
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Fifth:  I  hereby  appoint  my  wife,  Catherine  B.  Ferry, 
as  the  Executrix  of  this  Will,  to  serve  as  such  without 
bond,  and  in  the  event  of  her  failure  or  inability  to  act 
then  the  Security-First  National  Bank  of  Los  Angeles,  a 
national  banking  association  with  its  principal  place  of 
business  in  Los  Angeles,  California,  as  the  Executor  of 
this  Will,  and  I  confer  upon  her  or  it  full  power  and  au- 
thority as  such  Executrix  or  Executor  to  sell  and  dispose 
of  any  and  all  of  the  property  of  my  estate  in  such  manner 
and  upon  such  terms  as  she  or  it  may  deem  best  without 
obtaining  any  order  of  court  therefor. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and 
seal  this  10th  day  of  May,  1930. 

Peter  L.  Ferry 

The  foregoing  instrument,  consisting  of  two  pages  in- 
cluding the  page  signed  by  the  Testator,  was,  on  the  date 
thereof,  by  the  said  Peter  L.  Ferry,  subscribed,  published 
and  declared  to  be  his  Last  Will  and  Testament,  in  the 
presence  of  us,  who,  at  his  request  and  in  his  presence 
and  in  the  presence  of  each  other,  have  signed  the  same 
as  witnesses  thereto. 

Fred  H.  Bushel  Residing  at  1847  Lake  Str.  -(^ 

Glendale 

H.  M.  Ehrke  Residing  at  Verdugo  City,  Cal. 

R.  F.  2734  Sycamore  St. 

Residing  at 


#151608 

[Endorsed]  :      Filed   Jul.    8,    1935.      L.    E.    Lampton, 
County  Clerk;  by  P.  E.  Grey,  Deputy. 
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Will  admitted  to  probate  this  31st  day  of  July.  1935. 
Attest  :  L.  E.  Lampton,  County  Clerk,  by  G.  W.  Mc- 
Donald, Deputy. 

The  foregoing  instrument  is  a  correct  copy  of  the 
original  as  the  same  appears  of  record.  Attest:  June  1st, 
1936.  L.  E.  Lampton.  County  Clerk  and  Clerk  of  the 
Superior  Court  in  and  for  the  County  of  Los  Angeles. 
State  of  California.     By  G.  F.  Cooper,  Deputy. 

[Endorsed]  :  No.  2106  O'C.  Ferry  vs.  Rogan.  Gov. 
Exhibit  No.  C  in  evid.  Filed  June  4,  1943.  By  Cross, 
Deputy  Clerk. 


[DEFENDANT'S  EXHIBIT  D] 

********* 

FIRST  PAGE  ESTATE  TAX  MAJOR  REPORT 

MT-ET     6th  Calif.  Los  Angeles,  Calif., 

Estate  of :     Peter  Ferry, 

Date  of  Death:    June  16,  1935  January  25,  1937. 

Deficiency  Tax  Recommended:     $131,195.69 

Internal  Revenue  Agent  in  Charge, 

Los  Angeles,  California. 

Having  completed  my  investigation  of  the  return.  Form 
706.  for  the  estate  named  above,  as  directed  by  your  let- 
ter dated  December  1,  1936,  I  herewith  submit  the  fol- 
lowing report: 

Executor:     Catherine  B.  Ferry, 
c/o  of  Attorney. 

Attorney:      Freston  &  Files, 

Bank  of  America  Building, 
Los  Angeles,  California. 
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Forms  704  and  706  used  and  returned.  Form  722  enclosed. 
Inheritance  Tax  Proof  requested. 
Waiver  requested. 

Exhibits  attached:     A,  B,  C  &  D. 

DETAILS  OF  MY  REPORT  FOLLOW : 

The  return  agrees  with  the  inventory  filed  for  probate, 
except  as  noted,  and  the  values  fixed  on  the  items  in  the 
various  trusts,  attached  to  form  706  are  those  fixed  by 
the  State  Inheritance  Tax  Appraiser  appointed  by  the 
Court. 

Total  gross  estate  probated  was  $9,909.60. 

This  case  has  been  delayed  in  reporting  due  to  the  fact 
that  the  attorney  for  the  estate  postponed  taking  up  the 
case  until  after  the  holidays. 

The  major  portion  of  decedents  wealth  was  transferred 
in  trusts  in  1925  and  1930,  reserving  to  himself  a  por- 
tion of  the  income  for  life.  Copies  of  all  trust  agreements 
are  attached  to  form  706  and  are  summarized  under 
Schedule  E,  but  are  claimed  in  the  return  as  not  taxable. 

It  is  claimed  in  the  return,  under  Schedule  "E'',  page 
3,  (rider)  that  the  interest  retained  by  Catherine  B.  Ferry 
in  said  trusts  was  not  transferred  to  her  by  decedent  but 
represents  the  community  property  acquired  by  decedent 
and  Catherine  B.  Ferry  since  their  marriage.  This  claim 
is  not  tenable  under  the  present  ruling  of  the  Bureau  be- 
cause said  property  was  acquired  by  the  decedent  prior  to 
July  29,  1927  and  is  therefore  not  community  property 
vested  in  the  wife. 

Decedent  was  a  paving  contractor  and  made  his  money 
from  that  source. 
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SCHEDULE  "A" 

Total                                $675.00 

$675.00 

Items  1  and  2.                              400.00 

400.00 

Valued  in  probate  at  $225.00  for  the  two  parcels  by 
Inheritance  Tax  Appraiser. 

These  two  parcels  of  land  consist  of  small  unimproved 
property  and  fully  returned  here.  Verified  from  the  valua- 
tion of  adjacent  property  in  Trust  6204. 

Items  3  and  4.  275.00  275.00 

These  two  parcels  comprising  80  acres  in  Phelps  County, 
Mo.  are  believed  to  be  fully  valued.  Returned  and  recom- 
mended at  the  assessed  value. 

Estate  of  Peter  Ferry 

SCHEDULE  "B" 

Total  $7,932.24        $7,936.24 

Items  1  to  29,  inch  4,822.49  4,822.49 

These  are  street  bonds  and  are  returned  and  recom- 
mended at  their  full  face  value  plus  accrued  interest  which 
is  the  maximum  value  according-  to  Trompeter  &  Com- 
pany, street  bond  dealers.  The  security  back  of  these 
bonds  was  owned  by  decedent  in  trusts. 

Item  30.  125.00  125.00 

Officials  of  the  Company  report  a  nominal  value  of  $1.00 
which  value  is  recommended. 

Items  31  and  32.  1,154.75  1,154.75 

Valued  by  the  Bureau  as  returned. 
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Item  33.  Nil  Nil 

Corporation  is  defunct.  Reported  of  no  value  in  various 
estates. 

Item  34.  580.00  584.00 

Valued  at  $2.00  by  Secretary  of  the  Club,  and  is  recom- 
mended.    Par  value  $10.00. 

Item  35.  1,250.00  1,250.00 

Number  of  shares  should  read  100.  Sales  at  10  to  14 
in  1935.  Manager  of  said  bank  stated  that  12^  was  a 
high  average.     Recommended  as  returned  at  125^. 

SCHEDULE  "C-1" 

Total  127.36  127.36 

Item  1.  127.36  127.36 

This   cash   is   correctly   returned   as   verified   from   the 
records  of  said  bank.     Returned  in  probate. 
Estate  of  Peter  Ferry 

Schedule  "C-l"  (Cont'd.) 

Items  2  to  1 1  inch  Nil  Nil 

Mr.  James  L.  Ferry,  eldest  son  of  decedent  advised  me 
that  soon  after  his  father's  death  he  made  every  attempt 
to  collect  these  notes  but  in  every  case  found  the  makers 
financially  not  responsible  and  without  assets  and  has 
abandoned  any  hope  of  every  recovering  a  cent  on  them. 
Item  8,  note  of  James  V.  Ferry  for  $307.00.  The  maker 
is  a  brother  of  decedent  and  went  through  bankruptcy  in 
1935.  The  notes  of  Willard  Marble  for  $2,062.50  and 
$275.60  were  found  impossible  to  collect.  Said  Marble  is 
a  Promoter  without  financial  responsibility  and  to  bring 
suit  would  be  throwing  away  good  money  in  the  opinion 
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of  Mr.   Ferry  and  the  attorney  for  the  estate.     All  are 
recommended  at  nil. 

SCHEDULE  "C-2" 
Total  $260,071.24        $292,632.72 

Items  1  to  20,  incl.  260,071.24  291,632.72 

Attached  to  form  706  are  the  forms  712  for  each  policy 
showing  the  full  sum  payable  under  each  policy  as  ex- 
tended and  totals 

$300,071.24        $331,632.72 
Less  40,000.00  40,000.00 


260,071.24  291,632.72 

The  executor  has  erroneously  deducted  a  community  in- 
terest of  Catherine  B.  Ferry,  which  is  recommended  not 
allowable  under  29  B.T.A.  page  53  decision  in  Jas.  New- 
man. 

Insurance  not  returned  Nil  $     1,000.00 

See  attached  to  form  706  form  712. 

Knights  of  Columbus-Policy  #21434  Face  X'alue 
$1,000.00 

Catherine  B.  Ferry,  beneficiary. 
Estate  of  Peter  Ferry 

SCHEDULE  "D-1"  (Joint  tenancy) 

Total  $6,233.33        $8,549.27 

Item  1.  3,140.70  3,460.70 

This  was  a  joint  account  decedent  with  his  son  James 
L.  Ferry  and  the  correct  balance  of  June  16,  1935  was 
$3,460.70  as  recommended.     Mr.  James  L.  Ferry  claimed 
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that  this  account  was  a  continuation  of  decedents  old  busi- 
ness account  and  he  was  made  a  joint  tenant  on  January 
19,  1934,  which  is  the  fact,  he  however  was  unable  to  show 
a  contribution  to  this  account  from  sources  not  coming 
from  the  decedent. 

By  a  written  agreement  signed  by  Peter  L.  Ferry, 
'""atherine  B.  Ferry  and  James  L.  Ferry,  dated  September 
29,  1931,  decedent  sold  his  business  and  road  equipment 
to  said  James  L.  Ferry  for  $10,000.00,  A  copy  of  said 
agreement  is  attached  marked  Exhibit  "A".  Across  the 
original  was  wTitten  at  the  bottom,  "Paid  in  full,  Jan.  1, 
1933"  and  signed  Peter  Ferry. 

It  appears  that  decedent  turned  over  said  road  equip- 
ment to  his  son  and  allowed  him  to  pay  for  it  out  of  rental 
income.  Decedent  helped  his  son  in  said  rental  business 
but  no  contracts  for  road  or  other  construction  was  taken 
after  the  son  took  over  the  business.  James  L.  Ferry  stated 
that  decedent  spent  most  of  his  time  on  the  ranch  in 
Fresno  County  after  1929.  The  son  has  continued  the 
equipment  rental  business  and  according  to  his  appraisal 
the  equipment  sold  to  him  by  decedent  would  be  junk  at 
time  of  decedent's  death. 

Item  2.  $1,500.00        $1,500.00 

This  was  a  joint  savings  account,  decedent  with  F.  C. 
Diener,  (a  son-in-law)  Ranch  account.  Correctly  returned 
at  verified  from  said  banks  records.  Contribution  of  all 
said  funds  admitted  as  the  moneys  of  the  decedent,  and  the 
full  amount  is  recommended  taxable. 

Item  3.  $      14.29        $     28.59 

The  stated  bank  records  show  this  to  be  a  joint  account 
decedent  and  his  wife  and  the  balance  was  $28.59  on  date 
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of  decedents  death.     All  of  said  account  was  contributed 
by  the  decedent  and  is  recommended  taxable. 

Estate  of  Peter  Ferry 

Schedule  "D-1"  (Cont'd.) 

Item  4.  $   235.68        $    235.68 

The  stated  bank  records  show  this  account  to  be  a  joint 
account,  decedent,  his  wife  and  on  7/12/34  the  name  of 
^lary  Alice  Diener  (decedent's  daughter)  was  added.  Bal- 
ance at  date  of  death  was  $235.68.  All  of  said  account 
w^as  contributed  by  the  decedent  and  is  recommended  as 
taxable. 

Items  5  and  6.  $    806.03        $    806.03 

These  two  accounts  were  joint  with  F.  C.  Diener  and 
are  correctly  returned  as  verified  from  records  in  the 
hands  of  the  Inheritance  Tax  Appraiser.  All  of  said  ac- 
count was  contributed  by  the  decedent  and  is  recommended 
taxable. 

Items  7  and  8.  $    174.13        $    348.27 

These  two  items  are  fully  returned  as  fixed  by  the  stated 

de])ositary  and  corporation  title  was  joint,  decedent  and 

wife,    and   all   money   was   contributed   by   the   decedent. 

Recommended  as  all  taxable. 

Items  9  and  10.  Nil  Nil 

Defunct  and  out  of  business  years  ago.  Recommended 
of  no  value. 

Item  11.  $      50.00        $1,225.00 

Sales  reported  by  the  Hospital  ofificials  at  35.  and  is 
recommended.  Held  jointly  with  wife.  Contribution  all 
by  decedent. 
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Items  12  and  13.  $     Nil  Nil 

Out  of  business  and  no  trace  can  be  found  of  any  as- 
sets.   Recommended  as  of  no  value. 

Item  14.  $   262.50        $    945.00 

Mean  of  B  &  A,  Pledger  &  Company,  L.  A.  of  2^4  is 
recommended.  Held  jointly  by  decedent  and  wife.  Con- 
tribution all  by  the  decedent  and  is  all  recommended  as 
taxable. 

Estate  of  Peter  Ferry 

Schedule  "D-1"  (Cont'd.) 

Item  15.  Nil  Nil 

Estate  of  A.  Burlingame  Johnson,  date  of  death 
6/27/34  360  shares  returned  and  recommended  "No 
Value". 

Item  16.  $50.00  Nil 

Officials  state  this  stock  is  appurtenant  to  the  real  prop- 
erty owned  by  the  decedent  and  cannot  be  sold  separately. 
Has  no  market  value.  Recommended  at  nil  in  prior  estates 
and  so  recommended  here.  Said  real  estate  is  listed  as 
Item  1 1  of  Trust  No.  6204,  attached  to  Form  706. 

SCHEDULE  "D-2" 

Total  $1,625.00        $5,155.00 

Items  1  to  4,  incl.  1,425.00  1,425.00 

These  automobiles  are  returned  and  recommended  at 
their  Blue  Book  value.     Verified  from  probate  records. 

Item  5.  $   200.00        $   200.00 

These  items  of  ranch  equipment  were  appraised  by  State 

Inheritance  Tax  appraiser  of  Fresno  County  appointed  by 
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the  Court  and  is  recommended.  Said  items  arc  situated 
on  the  ranch  described  in  Item  35  (1)  of  Trust  No.  6204, 
lage  page,  attached  to  form  706. 

Item  not  returned. 

Furniture  and  furnishings 
in  decedent's  home  at  3030 
N.  Chevy  Chase,  Glendale, 
California  Nil  $3,530.00 

The  home  real  estate  is  set  up  as  Item  2  of  Trust  6204 
at  a  value  of  $20,000.00. 

I  made  up  an  inventory,  retained  in  my  notes  and  fixed 
a  value  on  the  furniture  and  furnishings  of  $3,530.00. 
Said  furniture  etc.,  was  of  mixed  quality,  some  of  it  quite 
old,  and  it  included  no  items  of  special  value.  Decedent's 
widow  made  no  claim  to  said  furniture  and  is  all  recom- 
mended as  taxable.  It  has  not  been  appraised  by  the  State 
Inheritance  Tax  appraiser  up  to  this  date  nor  included  in 
the  probated  estate. 

Estate  of  Peter  Ferry 

SCHEDULE  "E" 

Total  Nil  $610,837.45 

Attached  to  form  706  is  a  statement  intended  to  explain 
certain  transfers  made  by  the  decedent  in  1925  when  he 
with  his  wife  created  four  trusts,  in  1930,  one  trust,  cer- 
tain Bank  stock  to  his  son  in  1934  and  a  certain  interest  in 
a  trust  in  1935. 

The  corpus  of  said  trusts  are  alleged  to,  consist  of  the 
community  property  of  decedent  and  his  wife  Catherine  B. 
Ferrv  and  said  trusts  were  made  as  a  settlement  of  her 
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community  interest,  and  were  not  made  in  contemplation 
of  death. 

It  is  obvious  that  all  of  the  property  transferred  in  the 
1925  trusts  was  acquired  by  the  decedent  prior  to  July  29, 
1927  and  no  attempt  has  been  made  on  the  part  of  the 
estates  representatives  to  show  or  prove  that  the  property 
in  the  1930  trust  was  community  property,  and  the  inter- 
est in  the  trust  transferred  in  1935  was  created  in  joint 
tienancy  ( 1/lOth  to  decedent  and  wife)  in  1925. 

Mrs.  Catherine  B.  Ferry  stated  to  me  that  she  never  in- 
herited any  property  or  contributed  any  separate  funds 
or  property  to  any  of  the  afore  said  trusts. 

For  the  purpose  of  this  tax  it  is  therefore  recommended 
that  all  of  the  transferred  property  was  vested  in  dece- 
dent and  is  not  recognized  as  community  property. 

First  I  will  dispose  of  the  gift  of  the  476  shares  of 
common  stock  in  the  First  National  Bank  at  Glendale,  a 
gift  to  Peter  Leo  Ferry,  son  of  decedent,  on  December  8, 
1934  as  set  forth  on  page  2,  of  rider  under  Schedule  "E", 
of  form  706. 

It  appears  from  the  statements  to  me  by  Peter  Leo 
Ferry,  James  L.  Ferry  and  Catherine  B.  Ferry  that  this 
stock  was  given  to  the  said  Peter  Leo  Ferry,  by  the  dece- 
dent, out  of  his  block  of  stock  in  said  bank  in  order  to 
induce  him  to  remain  as  an  employee  of  said  bank  and 
not  leave  the  bank  as  he  intended  to  do.  The  stock  was 
delivered  in  person  to  said  son  on  the  date  named  above 
and  he  at  all  times  has  had  possession  of  it.  The  stock 
has  never  paid  a  dividend  and  was  transferred  of  record 
in  stock  book  of  said  bank  at  time  of  gift. 

Said  bank  stock  at  time  of  gift  was  selling  at  $10.00 
per  share  according  to  Mr.  McMahon  the  manager,  and 
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the  total  value  of  the  gift  uas  $4,760.00.  Said  bank  was 
a  new  bank  reorganized  in  1934  from  another  bank  which 
closed  its  doors  in  1933. 

Estate  of  Peter  Ferry 

Schedule  "E"  (Cont'd.) 
Decedent  was  a  director  of  this  bank  and  retained  100 
shares  of  its  stock.     See  Item  35   of   Schedule   B.     At 
date  of  decedent's  death  this  stock  was  valued  at  $12.50 
per  share  or  a  total  of  $5,950.00. 

In  my  opinion  the  facts  are  correctly  stated  in  form 
706  as  to  the  motive  for  this  gift  and  in  my  opinion  is 
sufficient  rebuttal  of  the  presumption  of  the  Estate  Act  of 
1932,  Sec.  803,  (c).  The  fact  that  the  value  of  said  gift 
was  not  a  material  part  of  decedent's  estate,  is  another 
reason  vv^hy  I  recommend  this  gift  not  taxable. 

Attached  to  form  706  are  two  copies  of  inventories  and 
values  of  the  six  trusts  as  set  up  from  the  trustees  records, 
as  verified  by  myself  and  Preston  H.  Leslie,  State  Inheri- 
tance Tax  Appraiser.  Certified  copies  of  said  trusts  are 
also  attached  to  form  706.  Values  of  all  six  trusts  assets 
as  of  date  of  decedent's  death  are  recommended  as  fol- 
lows :  ( Appraiser  Leslie  spent  many  weeks  in  his  valuation 
work  and  is  a  most  reliable  appraiser.) 

Following  Leslie's  Appraisal  Report,  trusts  are  num- 
bered 1  to  6  and  assets  of  each  trust  are  'given  each  num- 
bered item. 

1.      Citiezns  National  Trust  &  Savings  Bank 
of  Los  Angeles.     Trust  No.  2012 
Not  returned  $82,289.16 
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Mr.  Leslie's  valuation  is  $81,918.01.  All  sub-items  1 
to  22  as  numbered  by  me  commencing  with  "cash"  Item 
1  are  correctly  described  and  the  only  difference  in  Mr. 
Leslie's  total  is  the  accrued  interest  shown  in  column  one, 
on  the  notes,  is  not  extended  by  him,  and  is  included  in 
my  total,  except  as  to  sub-items  9,  16  and  17. 

All  items  of  notes,  are  recommended  at  their  full  face 
value  plus  accrued  interest  except  Item  9,  Harry  G.  Mc- 
Bain  Corporation  note  of  $7,400.00  is  recommended  at 
$1,000.00"  and  the  accrued  interest  at  nil.  Mr.  Miller  trust 
officer  stated  that  the  said  McBain  Corporation  is  not 
financially  responsible,  that  said  note  is  a  renewal  of 
originals  in  1925,  and  that  the  security  is  not  worth 
in  excess  of  $1,000.00  that  they  would  be  glad  to 
take  $1,000.00  for  the  note  and  all  interest  due.  Sub-items 
16  and  17  are  recommended  at  $1.00  each  because  the 
security  is  a  second  lien  on  property  hot  worth  the  first 
mortgage. 

Estate  of  Peter  Ferry 

Schedule  "E"   (Cont'd.) 
Error  in  bond  interest. 

The  bonds  sub-items  18  to  22  were  valued  by  Dulin  & 
Company,    Los   Angeles,   at   market   and   are    so   recom- 
mended.    An  error  in  accrued  interest  in  sub-item  18  is 
corrected  to  read  $48.11  instead  of  $46.96. 
Item  2.     Citizens  National  Trust  &  Savings 
Bank    of    Los    Angeles,    Trust    #6204 
No  returned  $195,850.37 

This  trust  consists  entirely  of  real  estate,  38  parcels  in 
all  numbered  1  to  38  bv  me  and  the  values  as  extended  in 
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Mr.  Leslie's  appraisal  are  recommended  without  change, 
except  taxes  a  lien  are  deducted  in  the  sum  of  $3,374.63 
which  were  verified  from  paid  tax  bills. 

I  have  inspected  all  parcels,  of  value  over  $5,000.00, 
except  the  Fresno  County  parcels  sub-items  35  and  36,  and 
which  are  valued  at  $80,000.00  and  $6,000.00  respectively. 
These  two  parcels  were  not  inspected  because  they  were 
appraised  by  Mr.  Wakefield  an  expert  appraiser  of 
Fresno,  appointed  by  the  Court  and  are  believed  to  be  full 
value,  and  the  further  reason  that  the  expense  of  a  trip 
to  Fresno,  over  200  miles,  appears  not  justified.  Most  of 
the  property  is  located  in  Glendale  and  Los  Angeles,  and 
I  consulted  R.  L.  Anderson  and  L.  H.  Wilson,  realtors 
and  expert  appraisers  of  Glendale  as  to  the  values  of  all 
items  over  $5,000.00  and  in  no  case  did  they  fix  a  value 
in  excess  of  the  values  fixed  by  Mr.  Leslie,  but  were  prac- 
.tically  the  same.  I  fully  concur  in  Mr.  Leslie's  values  and 
recommend  their  acceptance.  Most  of  the  property  was 
unimproved  and  there  were  no  accrued  rents. 

Total  gross  value  of  trust  $199,225.00 

Less  taxes  a  lien  6/16/35  3,374.63 


Net  recommended  $195,850.37 

3.  Security  First  National  Trust  &  Sav- 
ings Bank.  Trust  No.  SS-4358  &  No. 
SS-4358-A    Not  returned.  $95,182.02 

This  trust  consists  of  sub-items  numbered   1   to  35  by 
me,  and  the  values  recommended  are  those  fixed  bv  Mr. 
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Leslie,  on  the  basis  of  full  market  value  plus  accrued  in- 
terest. All  securities  were  appraised  by  Dulin  &  Com- 
pany, Los  Angeles  reliable  Bond  Brokers,  and  after  a 
careful  check  are  recommended  as  extended. 

Estate  of  Peter  Ferry 

Schedule  "E"  (Cont'd.) 
The  trust  deed  notes  sub-items  19  to  31  inclusive  are 
recommended  in  the  full  amount  of  principal  balance  plus 
accrued  interest  to  date  of  death,  except  as  to  one  note  of 
Mary  A.  McCann,  and  no  interest  is  recommended  because 
of  default  and  the  trustees  state  the  security  not  worth 
o\-er  the  amount  of  principal  due.  All  participating  certi- 
ficates are  grouped  as  one  sub-item  3-31  and  underlying 
security  foreclosed  are  grouped  as  sub-item  3-32;  said 
three  notes  under  sub-item  32  are  recommended  at  the 
market  value  of  the  security  taken  in  foreclosure  on  said 
notes. 

Sub-Item  Z2>  is  cash  on  hand. 

Sub-Items  34  and  35  are  set  up  as  the  assets  of  Trust 
No.  SS-4358-A  which  is  not  a  separate  trust  but  a  supple- 
mental account  consisting  of  a  piece  of  real  estate  fore- 
closed on,  valued  at  $1,900.00  and  cash  on  hand  of  $26.73. 
Total  value  of  this  trust  $95,225.86 

Less  taxes  a  lien  6/16/35  43.84 


Net  value  recommended  $95,182.02 

4.  Security-First  National  Trust  &  Sav- 
ings Bank.  Trust  No.  S-5869  Not  re- 
turned $108,363.36 

This  trust  was  valued  at  a  total  of  $107,254.91  by  Mr. 
Leslie.    The  difference  being  mainly  due  to  the  difference 
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in  the  valuation  of  Item  1,  Hxed  by  Duhn  &  Company, 
and  records  of  this  office's  Stock  and  Bond  Desk. 

4  sub-1.  $9,775.00 

accrued  interest  28.75 

Hartley  Rogers  &  Co.  L.  A.  7/1/35  Bid 

85,  Ask  Nil.    Recommended  at  85. 

4  sub-2.  $3,288.75 

accrued  interest  25.00 

N.Y.S.   Ex.   mean  of   sales   @    \09y%    is 

recommended. 

Estate  of  Peter  Ferry 

Schedule  "E"   (Cont'd.) 
4  sub-3.  $4,695.00 

accrued  interest  52.50 

N.Y.S.  Ex.  sales  at  117^  is  recomended. 
4  sub-4,  5,  7  to  10,  incl.  $15,253.42 

Recommended  as  set  forth  in  Leslie's  report,  as  ap- 
praised by  Dulin  &  Company,  at  the  full  market  value, 
plus  accrued  interest. 

4  sub-6.  $5,356.25 

accrued  interest  10.42 

N.Y.  Curb  6/22/35  mean  of  sales  @l07ys  is  rec- 
ommended 

4  sub-1 1.  $2,102.50 

accrued  interest  45.84 

N.Y.   Curb,  week  end  6/22/35  mean  of  sales  at 
1055^  is  recommended. 

4  sub-12.  $3,097.20 

accrued  interest  22.75 
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N.Y.S.    Ex.    mean   of   sales   @    103.24   is   recom- 
mended. 
4  sub- 13  to  21  incl.  $64,609.98 

AH  these  remaining  items  were  valued  by  Dulin  &  Com- 
pany and  are  recommended  as  set  forth  in  Leslie's  ap- 
praisal. 

5.      Title  Guarantee  and  Trust  Co.  Trust  No. 

S-1080  a  1/lOth,  interest  Not  returned     $2,547.74 

This  trust  corpus  consists  of  a  1/lOth,  interest  in  cer- 
tain lots  and  acreage  in  Glendale,  appraised  at  $2,695.00 
by  Mr.  Leslie.  I  viewed  the  said  property  and  checked 
the  valuation,  and  according  to  L.  H.  Wilson,  realtor  in 
Glendale,  and  expert  appraiser  is  fully  valued  at  $26,- 
950.00  for  the  whole  interest.  Said  property  is  industrial 
property  and  is  occupied  by  James  L.  Ferry  with  his  ma- 
chinery equipment  rental  business.  The  inventory  of  lots 
and  acreage  is  correctly  set  forth  in  Leslie's  report  as 
verified  by  me  from  the  Trust  records.  Taxes  a  lien  on 
decedent's  1/lOth  interest  was  $14.7.26,  deducting  this 
from  $2,695.00  leaves  a  taxable  interest  of  $2,547.74. 
Estate  of  Peter  Ferry 

Schedule  "E"   (Cont'd.) 

Taxability : 

Decedent  contributed  all  the  money  which  went  to  pur- 
chase a  1/lOth  interest  in  this  trust  property.  Title  was 
taken  as  joint  tenants  with  his  wife  Catherine  B.  Ferry 
on  July  11th,  1925.  See  assignment  of  original  Trust 
#1080  attached  to  form  706  with  other  Trusts  reported 
herein. 
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On  May  28th,  1935  decedent  transferred  to  Mary  AHce 
Diener,  James  L.  Ferry  and  Peter  L.  Ferry,  Jr.,  his  inter- 
est in  the  aforesaid  joint  tenancy  property  without  con- 
sideration. 

While  this  transfer  was  of  small  value  it  is  recom- 
mended as  taxable  because  transferred  within  18  days  of 
decedent's  death,  when  he  was  seriously  afflicted  with  can- 
cer and  was  more  than  normally  apprehensive  of  death, 
and  was  therefore  made  in  contemplation  of  death. 

A  copy  of  the  death  certificate  is  attached,  marked  Ex- 
hibit B,  I  interviewed  Dr.  Jas.  F.  Percy,  who  signed  the 
death  certificate  and  he  stated  that  he  attended  the  dece- 
dent from  May  28,  1935  to  date  of  death;  that  on  May 
28,  he  found  the  decedent  in  the  last  stages  of  disease 
from  cancer  on  the  neck,  under  right  jaw;  that  he  operated 
on  the  decedent  June  11,  1935  but  the  case  was  hopeless. 

I  interviewed  Dr.  Norman  Paine,  of  Glendale  dece- 
dent's physician  from  July  17,  1933  to  April  26,  1935.  At 
the  time  of  his  first  visit  on  July  17,  1933  decedent  had 
a  tiny  growth  under  right  jaw,  but  it  was  not  definitely 
diagnosed  as  cancer  until  August  29,  1934  when  it  was 
removed.  Dr.  Paine  stated  that  decedent  went  to  Savan- 
nah, Ga.,  for  treatment  in  July  1934  and  had  several  op- 
erations ;  decedent  returned  home  Jan.  9,  1935  and  ap- 
peared O.K.;  later  in  April  the  case  became  serious,  but 
he  was  quite  sure  the  decedent  believed  he  would  get  well 
up  to  April,  1935.  Dr.  Paine  did  not  treat  the  decedent 
after  April  26,  1935. 

James  L.  Ferry  and  Catherine  B.  Ferry  both  stated 
that  decedent's  trouble  was  not  considered  serious  until 
about  April  of  1935,  that  he  was  about  attending  to  his 
affairs  and  fully  believed  he  would  get  well. 
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.  6.      Title  Guarantee  and  Trust  Co.   Trust 

P-1052     Not  Returned  $126,604.80 

Sub-1  to  42.  All  but  the  last  four  sub-items  consist  of 
Notes  secured  by  real  estate  and  all  are  set  forth  in  Les- 
Estate  of  Peter  Ferry 

Schedule  "E"  (Cont'd.) 
lie's  appraisal  at  the  full  amount  of  principal  balance  due 
plus  accrued  interest  to  date  of  decedent's  death.  The  last 
four  sub-items  are  street  bonds  which  are  valued  at  the 
amount  of  balance  due  which  according  to  Tromperter  & 
Company,  Street  Bond  Dealers  is  a  maximum  value.  Total 
value  of  Trust  $126,628.85.  Taxes  a  lien  $24.05  leaves 
a  net  value  of  $126,604.80  recommended. 

All  items  have  been  checked  wtih  the  Trust  records  and 
are  recommended  as  set  forth  in  Leslie's  appraisal. 

Terms  and  Taxability  of  Trusts  (not  discussed  above) 

1.  Name  and  Number:  Citizens  National  Bank  & 
Savings  Bank,  Trustee  No.  2012  dated  4/7/25.  Amended 
3/30/29  to  include  Patrick  Robert  Ferry  a  beneficiary 
wnth.  other  children. 

Beneficiaries :     1.     Trustor,  wife  and  7  children  income 
for  life;  one  child  already  deceased. 

2.  Widow  to  take  trustor's  share  of  in- 
come. 

3.  If  children  die  before  one  of  parents, 
issue  get  share,  if  none,  parents. 

4.  Death  of  both  Mr.  and  Mrs.  Ferry, 
income  to  children  "or  their  heirs" 
(probably  meaning  issue). 

year 
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5.  Mary  O'Hrien,  $300.00  per  month  for 
Hfe,  prior  charge  against  Trust. 

6.  When  parents  are  both  deceased: 

(a)  Boys  get  their  full  share  until 
40  years;  if  not  40,  l/3rd 
when  30  years  and  l/3rd  when 
35 ;  balance  when  40. 

(b)  Daughter;  her  share  to  remain 
in  trust  for  life,  on  death  to 
estate. 

Revocability :    First  paragraph,  top  page  four. 

This  Declaration  of  Trust  may  be  revoked,  modi- 
fied or  amended  upon  the  written  order  of  Peter 
L.  Ferry  and  Catherine  B.  Ferry,  and  any  three  of 
the  remaining  beneficiaries  hereunder. 

Estate  of  Peter  Ferry 

Schedule  "E"  (Cont'd.) 

2.      Name   and   number:     Citizens    National    Trust   & 

Savings  Bank,  Trustee.  No. 
6204.    Dated  June  5,  1930. 

Beneficiaries : 

1.  Trustors  jointly  for  life,  (decedent  and  wife.)  and 
the  survivor. 

2.  On  survivors  death,  then  to  children,  etc  . 

Revocability :     Article  XI. 

"It  is  a  further  provision  of  this  trust,  that  said 
Trustors  have  reserved,  and  said  Trustees  does  hereby 
assent  to,  the  express  right  and  power  reserved  unto  said 
Trustors  during  their  joint  lives  and  acting  jointly,  and 
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upon  the  death  of  either  of  them  then  to  the  survivor  act- 
ing jointly  with  two  of  the  Children  of  Trustors,  herein 
named  beneficiaries,  to  revoke  in  whole  or  in  part  this 
trust  at  any  time  by  notice  of  revocation  in  writing,  ad- 
dressed and  delivered  to  said  Trustee  and  executed  by  the 
required  parties  above  stated:"     .     .     . 

3.      Name  and  Number:  Security-First  National  Bank, 

Trustee  No.  SS-4358.     Dated 
10/9/25 

Beneficiaries : 

1.  Income  to  Trustor,  wife  and  6  children  for  life. 

2.  Share  of  Trustor  to  widow. 

3.  During  minority  of  children,  share  to  widow. 

4.  Mary  O'Brien  shall  receive  $300.00  for  life,  first 
charge. 

5.  On  death  of  husband  and  wife. 

(a)  Daughter,  share  for  life;  on  death,  to  issue, 
if  none,  to  survivors. 

(b)  Six  sons:     1/3  when  30,  at  35  an  additional 
1/3,  and  balance  until  death. 

Estate  of  Peter  Ferry 

Schedule  "E"  (Cont'd.) 

Revocability :     Article  IX 

"It  is  an  express  condition  of  this  trust  that  the  same 
is  hereby  made  absolute  and  irrevocable  except  as  to  the 
power  reserved  in  the  trustor  to  make  modifications  there- 
in during  the  lifetime  of  the  trustor,  Peter  L.  Ferry,  such 
modification  or  modifications  to  be  efifective  only  with  the 
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consent  of  the  majority  of  the  beneficiaries  under  this 
trust.  After  the  death  of  the  trustor,  Peter  L.  Ferry, 
the  above  power  to  modify  this  trust  shall  cease  and 
terminate. 

Article  X 

"It  is  a  further  provision  of  this  trust  that  the  said 
trustors  have  reserved  unto  themselves  and  a  majority  of 
the  beneficiaries,  the  right,  at  any  time  upon  written  notice 
delivered  to  the  said  Trustee,  to  alter  and  change  the  terms 
and  conditions  of  this  trust  as  well  as  the  beneficiaries 
therein  named  and  such  right  shall  be  effective  immedi- 
ately upon  the  receipt  of  said  notice  by  said  Trustee  ex- 
cept in  so  far  as  such  alteration  or  changes  would  affect 
the  term  of  the  preceding  paragraph  hereof  making  the 
said  trust  absolute  and  irrevocable." 

4.      Name   and   Number :      Security   Trust  &   Savings 

Bank.    Trustee,  No.  5869. 
Dated  2/10/25 

Beneficiaries : 

1.  Mary  O'Brien  for  life. 

2.  Balance  husband  and  wife  and  children. 

3.  During  minority  of  children,  to  widow. 

4.  Surviving  spouse  gets  share  of  deceased  spouse  in 
income. 

5.  When  husband  and  wife  both  die,  trust  passes  to 
children — 

(a)  Son  when  40,  1/3  when  30  and  1/3  when 
35; 

(b)  Daughter  for  life,  then  to  issue. 
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Estate  of  Peter  Ferry 

Schedule  "E"  (Cont'd.) 
RevocabiHty:       IV  (page  4). 

"It  is  an  express  provision  of  this  trust  that  there  has 
been  reserved  the  right  (to  which  reservation  the  Trustee 
hereby  assents)  in  the  Trustor,  Peter  L.  Ferry,  to  revoke 
and  terminate  this  trust,  in  whole  or  in  part,  at  any  time 
during  his  life,  by  a  notice  of  revocation  in  writing,  signed 
by  him,  and  addressed  and  delivered  to  the  Trustee  at  its 
Trust  Department  at  its  Head  Office,  in  Los  Angeles,  Cal- 
ifornia, not  less  than  thirty  {3)  days  prior  to  the  taking 
effect  of  such  revocation,  providing  that  a  majority  of  the 
living  beneficiaries  (including  each  of  the  Trustors)  who 
at  that  time  are  entitled  to  receive  income  from  this  trust 
and  who  are  under  no  disability,  shall  consent  in  writing 
to  such  revocation." 

6.      Name  and  Number:     Title  Guarantee  and  Trust 

Co.  Trustee  No.  1052. 
Dated  11/2/25  Amended 
March  30,  1930  to  include 
Patrick  Robert  Ferry,  born 
3/17/29,  a  beneficiary. 

Beneficiaries : 

1.  Mary  O'Brien,  $25.00  a  month  for  life. 

2.  Mrs.  Ferry  and  husband  for  life. 

3.  On  her  death  all  income  to  children. 

4.  Sons  get  share  when  40,  35  and  30. 

5.  Daughter  for  life,  and  then  to  issue. 
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RevQcability :     Fifth 

"It  is  an  express  provision  of  this  Trust  that  the  same 
is  and  shall  be  absolute  and  irrevocable  except  that  said 
Trustors  have  reserved  unto  themselves  and  a  majority  of 
the  Beneficiaries  the  right  at  any  time  upon  written  notice 
delivered  to  said  Trustee,  to  change  the  time  of  payment 
and/or  the  proportion  of  income,  and/or  the  Beneficiaries 
mentioned  in  Article  Four  of  this  Trust, 

Estate  of  Peter  Ferry 

Schedule  "E"  (Cont'd.) 

and  such  change  shall  be  effective  immediately  upon  re- 
ceipt of  said  written  notice  by  said  Trustee". 

Discussion  of  taxability  of  Trusts  1,  2,  3,  4  and  6. 

The  Supreme  Court's  opinion  in  Helvering  v.  City  Bank 
Farmers  Trust  Co.,  U.  S.  296-85,  16  A.F.T.R.  981,  fully 
sustains  the  view  that  because  decedent  had  the  power  to 
revoke  in  conjunction  with  any  one  of  the  other  settlers, 
even  though  a  beneficiary,  the  statute  validly  taxed  it  as 
a  part  of  the  gross  estate. 

It  appears  that  this  decedent,  Peter  L.  Ferry  in  all  of 
the  above  trusts  held  the  power  to  revoke  and  change  the 
terms  of  income,  in  conjunction  with  others. 

The  Revenue  Act  of  1926,  Sec.  302  (d),  provides: 

"The  value  of  the  gross  estate  of  the  decedent  shall 
be  determined  by  including  the  value  at  the  time  of  death 
of  all  property,  real  or  personal,  tangible  or  intangible, 
wherever  situated 

"(d)  To  the  extent  of  any  interest  therein  of  which 
the  decedent  has  at  any  time  made  a  transfer,  by  trust  or 
otherwise,   where  enjoyment  thereof  was  subject  at  the 
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date  of  death  to  any  change  through  the  exercise  of  a 
power,  either  by  the  decedent  alone  or  on  conjunction  with 
any  person,  to  alter,  amend,  or  revoke". 

The  section  was  first  introduced  into  the  Revenue  Act 
of  1924,  and  reenacted  in  that  of  1926. 

Peter  L.  Ferry  created  four  trusts,  Nos.  2012,  SS-4358, 
5869  and  1052  in  the  year  1925,  and  one  trust,  No.  6204 
in  1930.  In  the  language  of  Mr.  Justice  Roberts,  "He 
was  therefore  upon  notice  of  the  laws'  demand,  and  there 
can  be  no  claim  that  the  statute  is  retroactive  in  its  applica- 
tion to  his  transfer. 

On  the  determination  that  these  trusts  are  revocable 
trusts,  all  are  recommended  as  a  taxable  part  of  the  dece- 
dent's estate. 

It  must  be  noted  that  IF  those  trusts  which  were 
created  in  the  year  1925  (Trusts  No.  2012,  SS-4358,  S- 
5869  and  1052)  are  determined  as  irrevocable  trusts  then 
the  executor  of  this  estate  is  amendable  to  a  Gift  Tax 
return  now  delinquent  ELEVEN  years. 

Estate  of  Peter  Ferry 

Schedule  "E"  (Cont'd.) 

It  is  also  to  be  noted  that  decedent  must  have  been 
in  that  frame  of  mind  that  would  cause  one  to  make  testa- 
mentary disposition  of  his  property  for  the  reason  he 
transferred  his  entire  estate,  except  some  real  estate  of 
practically  no  value,  some  street  bonds,  and  other  personal 
property  to  the  value  of  only  a  total  of  $9,909.60  (his 
probated  estate).  And  he  transferred  property  valued  at 
date  of  death  at  $610,837.45  without  any  consideration  in 
money  or  moneys  worth. 
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Except  as  to  the  transfer  made  in  1935  I  am  reasonably 
satisfied  that  the  physical  condition  of  decedent  was  not 
a  factor  or  governing  motive.  He  was  relatively  a  young 
man  when  said  trusts  were  made  and  in  vigorous  health 
up  to  about  1933  or  1934.  Notwithstanding  his  physical 
condition  I  am  of  the  opinion  that  said  transfers  recom- 
mended herein  for  tax  were  made  in  contemplation  of 
death  or  in  lieu  of  testamentary  disposition.  He  made  a 
will,  dated  May  10,  1930  but  left  practically  no  estate  to 
pass  under  said  \\\\\,  practically  his  entire  estate  was 
given  to  these  subject  to  his  bounty  as  if  by  will. 

SCHEDULE  "H" 

Total  $14,126.18        $9,909.60 

Deductions:  (See  explanation  below) 

Funeral  Expenses  614.11  614.11 

Recommended  in  the  sum  expended  as  verified  from  filed 
vouchers. 

Executor's  Commission  409.38  500.00 

Affidavit  requested,  not  yet  secured.  Will  be  forwarded 
when  received.  Allowance  of  $500.00  recommended  as  it 
will  make  no  change  on  account  of  limited  deductions  al- 
lowable. 

Attorneys'  fee  $      409.38         $    500.00 

The  Attorney's  affidavit  is  attached.  Marked  Exhibit 
"D"  showing  $500.00  was  paid  in  1936,  $250.00  each  to 
Freston  &  Fibs  and  James  E.  Collins,  which  sum  is  ap- 
proximately the  statutory  fees  and  is  recommended.  The 
additional  sum  of  $1,000.00  would  be  extraordinary  and  is 
not  recommended. 
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Estate  of  Peter  Ferry 

Schedule  "H"   (Cont'd.) 
Miscellaneous  Expense       $  1,820.27         $    181.75 
Taxes   of   $45.81    is   cor- 
rectly set  up  on  rider  and 
was    a    lien    at    date    of 

death,  a  proper  deduction.  $        45.81         $     45.81 
1.      Personal  property  taxes  65.96  65.96 

This  was  the  tax  a  lien  on  the  furniture  in  decedent's 
home,  a  proper  deduction. 

Items  2,  3,  4  and  6.  $       58.50        $     58.50 

These  items  are  correctly  returned  as  proper  deductions, 
and  reasonable  court  costs. 

Item  5.  $1,000.00  Nil 

This  appears  to  be  an  expense  of  the  beneficiaries  and 
not  an  expense  of  administration  because  said  trusts  were 
not  a  part  of  the  probated  estate. 

Item  7.  $     640.48        $     11.48 

Appraisers    fees    on    pro- 
bated estate  was  $        11.98 

"       "     trust 
property  was  628.50 


Total  $      640.48 

This  sum  was  approved  by  the  Court  and  was  paid. 
Appraiser's  fee  on  probated  estate  only  is  recommended 
deductible. 

Taxes  returned  on  rider  a  lien  of  Trust  property  has 
been  allowed  as  a  proper  deduction  from  the  gross  value 
of  the  said  Trusts  in  my  report  above,  and  may  be  disre- 
garded here. 
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Estate  of  Peter  Ferry 

SCHEDULE  "I" 

Total  $10,876.01         $9,876.01 

Item  1.  1,000.00  Nil 

This  doctor  bill  was  paid  by  Jas.  L.  Ferry,  on  June  10, 
1935,  his  personal  check.     Recommended  not  allowable. 

1  to  13,  inch  $      912.22         $    912.22 

The  executrix  Catherine  B.  Ferry  filed  a  claim  for  these 
items  which  was  approved  by  the  court  and  all  have  been 
paid.     All  are  recommended  as  proper  deductions. 

14.  $  7,289.59        $7,289.59 

This  claim  of  Frank  Diener  was  filed  in  probate  for 
the  sum  returned  and  was  approved.  Said  claim  was 
made  up  of  a  long  list  of  items  of  expenses,  incurred  by 
the  said  Frank  Diener  (Decedents'  son-in-law)  and  in  ac- 
cordance with  Decedent's  instructions,  on  the  ranch  in 
Fresno  County.  Said  ranch  is  taxed  herein  as  Sub-Item 
36  in  Trust  No.  6204.  It  appears  that  this  is  a  personal 
liabiHty  of  the  decedent  and  is  recommended  as  deduction. 

15.  $  1,674.20        $1,674.20 

This  note  is  correctly  described  in  form  706  as  verified 
from  an  inspection  of  said  note  in  probate  files.  No  en- 
dorsements. 

It  appears  that  decedent  acquired  a  certain  improved  lot 
which  was  encumbered  by  a  mortgage  for  $1,500.00  held 
by  the  Pacific  States  Savings  &  Loan  Company  and  James 
L.  Ferry,  had  some  paid  up  certificates  of  deposit  in  said 
Loan  Company,  which  the  Company  was  barred  from  pay- 
ing in  cash,  due  to  the  Building  &  Loan  Mor/torium,  but 
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were  permitted  to  exchange  said  certificates  for  mortgage 
notes.  Decedent  gave  this  note  to  James  L.  Ferry  and  he 
turned  in  $1,500.00  of  his  paid  up  certificates  to  the  Loan 
Company  and  the  mortgage  on  decedent's  lot  was  can- 
celled. The  loan  was  bonafide  and  for  full  consideration 
in  money  to  the  decedent  and  is  recommended  as  a  proper 
deduction. 

Under  the  Max  Fertig  case  decision,  it  is  recommended 
that  the  total  deductions  allowable  cannot  exceed  the  total 
sum  of  the  Gross  Estate  Probated.  Total  probated  estate 
was  $9,909.90  and  only  to  this  extent  is  recommended  all 
the  deductions  Schedule  H  and  I. 

Estate  of  Peter  Ferry 

Schedule  'T"  (Cont'd.) 
Specific  Exemption.     Decedent  was  a  resident. 

Proof  of  Inheritance  Taxes  paid.  The  sum  of  $5,000.00 
has  been  paid  on  account  on  12/14/35  but  the  amount  has 
not  yet  been  fixed  by  the  Court.  Proof  has  been  requested 
and  will  be  forwarded  to  the  Bureau  when  finally  deter- 
mined. 

The  Executor  through  the  estates  attorney  has  been 
advised  of  the  recommendations  in  my  report  and  a  waiver 
requested. 

The  Attorney  stated  there  was  no  objection  to  my  rec- 
ommended values,  but  was  not  in  a  position  at  this  time 
to  agree  to  the  taxability  of  the  trust,  that  it  was  a  matter 
of  the  law  involved.  He  asked  for  an  early  review  of  the 
case  by  the  Bureau. 

Respectfully, 

Nat  N.  Eddy 
Internal  Revenue  Agent. 
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Int.  Rev.  Agt. 

March  28,  1938. 

MT-DC-ET-7738-Sixth   California 

Estate  of  Peter  Ferry 

Date  of  death— June  16.  1935 

[Stamped]  :  Received  Apr  5,  1938  Internal  Revenue 
Agent  in  Charge   Los  Angeles  Division 

CONFERENCE  MEMORANDUM 

Memorandum  for  H.  K.  Melcher,  Head, 
Estate  Tax  Division 

A  hearing  was  held  in  this  estate  on  March  23,  1938. 
Mr.  L.  A.  Luce,  acting  under  a  power  of  attorney,  rep- 
resented the  estate  at  the  hearing.  O.  L.  Bowen  of  the 
Appeals  and  Review  Section  represented  the  Govern- 
ment. 

One  of  the  issues  raised  was  whether  or  not  a  joint 
life  estate  in  property  transferred  prior  to  the  enactment 
of  Section  161  (a)  of  the  California  Code  giving  the 
wife  a  vested  interest  in  the  community,  is  taxable  as 
to  the  entire  corpus  where  the  trust  instrument  names  the 
wife  as  one  of  the  trustors  and  reserves  the  right  in  either 
with  the  consent  of  the  other  to  revoke  the  trust.  Upon 
the  death  of  the  survivor  of  the  husband  and  the  wife  the 
trust  corpus  was  to  be  distributed  to  the  then  living 
children,  or  their  lawful  living  issue. 

The  same  issue  is  raised  with  respect  to  trusts  created 
by  the  donor  and  his  wife  wherein  the  income  was  pay- 
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able  to  beneficiaries  other  than  the  trustors,  with  the 
power  reserved  to  trustors  to  alter,  amend  or  revoke  the 
trust  with  the  consent  of  the  other  and  all  of  the  re- 
maindermen with  respect  to  several  of  the  trusts,  and  with 
the  consent  of  less  than  all  of  the  remaindermen  in  the 
others. 

The  corpus  of  all  five  of  the  trusts  was  acquired  by 
the  decedent  during  coverture  prior  to  the  enactment  of 
Section  161  (a)  of  the  California  Code  giving  the  wife 
a  vested  interest  in  the  community.  Prior  to  the  passage 
of  Section  161  (a)  of  the  California  Code  the  wife  had 
a  mere  expectancy  in  the  community,  and  the  property 
rights  of  the  husband  during  the  life  of  the  community 
were  so  complete  that  the  husband  was  the  owner  of  the 
community.  U.  S.  v.  Robbins,  269  U.  S.  315.  The  sign- 
ing of  the  trusts,  therefore,  by  the  wife  as  one  of  the 
trustors  is  of  no  significance  as  she  contributed  nothing 
of  her  own  to  the  trusts. 

The  estate  contends  that  the  legal  efTect  of  the  wife 
signing  the  trusts  as  a  trustor  was  to  make  her  a  tenant 
in  common  with  the  husband.  An  estate  of  tenancy  in 
common  may  have  been  created  upon  revocation  of  the 
trusts  because  the  trust  instruments  recited  that  in  the 
event  of  revocation  the  property  constituting  the  trust  be- 
came the  property  of  the  trustors.  None  of  the  trusts, 
however,  were  revoked  and  the  wife,  therefore,  acquired 
no  more  interest  in  the  property  than  she  had  at  their 
creation. 
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The  wife  having  contributed  nothing  to  the  trusts,  and 
having  no  interest  in  the  trust  property  other  than  the 
Hfe  estate  given  her  in  certain  of  the  trusts,  the  property 
of  all  five  trusts  are  subject  to  the  tax  because  of  the 
reserved  power  in  the  husband  to  alter,  amend,  and  revoke 
the  trusts  although  such  revocation  could  be  made  only 
with  the  consent  of  those  having  a  substantial  adverse 
interest  in  the  property.  Regulations  80  (1937  Edition) 
Article  20  (a)  provide  that  all  trusts  are  subject  to  tax — 
"When  the  transfer  was  made  after  the  enactment  of 
the  Revenue  Act  of  1924  (4:01  P.  M.  Eastern  Standard 
Time,  June  2,  1924)  and  before  the  amendment  of  the 
subdivision  by  the  Revenue  Act  of  1936  became  effective 
(June  23,  1936)  and  the  decedent's  death  occurred  at  any 
time  subsequent  to  the  transfer,  and  the  power  was  re- 
served at  the  time  of  the  transfer  and  was  exercisable  by 
the  decedent  alone  or  in  conjunction  with  a  person  or 
persons  either  having  or  not  having  a  substantial  adverse 
interest  or  interests  in  the  transferred  property,  or  in 
conjunction  with  persons  one  or  more  of  whom  had  and 
one  or  more  of  whom  had  not  such  an  adverse  interest." 
See  also  Helvering  v.  City  Bank  Farmers  Trust  Com- 
pany, 56  Sup.  Ct.  Rep.  70. 

A  ninety-day  letter  should  issue  in  the  case. 


Head,  Appeals  and  Review  Section. 
OLB/VRL 
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REOPENED  CASE 
ESTATE  TAX  MAJOR  REPORT 

MT-ET-6-Calif.  Los  Angeles,  Calif. 

Estate  of:     Peter  Ferry  February  5,  1940. 

Date  of  Death:     June  16,  1935 
Deficiency  Tax  Recommended:     $848.93. 
Internal  Revenue  Ag-ent  in  Charge, 
Los  Angeles,  California. 

Having  completed  my  investigation  of  the  return,  Form 
706,  for  the  estate  named  above,  as  directed  by  your  let- 
ter dated  October  23,  1939,  I  herewith  submit  the  follow- 
ing report : 

Executrix:    Catherine   B.   Ferry, 

c/o  Claude  L  Parker  and 

Ralph  W.   Smith, 
808  Bank  of  America  Bldg., 
Los  Angeles,  California. 

Attorney:       Claude  L  Parker  and 
Ralph  W.   Smith, 
808  Bank  of  America  Bldg., 
Los  Angeles,  California. 

Forms  704  and  706  used  and  returned.     Form  722  en- 
closed. 

Inheritance  Tax   Proof  requested  as  stated. 
Waiver  not  necessary. 

Exhibit    attached :     A 

Details  of  My  Report  Follow: 
hms 
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Estate  of  Peter  Ferry 

This  is  a  claim  for  refund. 

Assigned  to  nie  under  date  of  October  12,  1939  and 
was  prepared  by  J.  E.  Bhim,  with  Claude  I.  Parker  and 
Ralph  W.  Smith,  tax  counsel  for  the  executrix,  Catherine 
B.  Ferry. 

On  October  23,  1939.  I  contacted  Mr.  Blum  and  re- 
quested him  to  furnish  me  with  proof  that  decedent's  wife 
contributed  any  community  funds  to  the  acquisition  of 
insurance  policies,  and  any  other  data  pertinent  to  this 
claim,  and  he  said  he  would  get  it  out  to  me  in  a  week 
or  10  days.  Subsequently  I  contacted  Mr.  Blum  request- 
ing said  data,  on  November  2,  November  27 ,  December  4, 
December  20,  1939,  and  on  January  3,  January  12  and 
February  5,  1940,  and  he  always  made  excuses  that  he 
did  not  have  the  data  available.  On  January  12  Mr. 
Blum  wrote  me  a  letter  promising  the  data  on  the  26th. 
On  this  date  above  written  I  inquired  if  he  had  the  data 
ready  and  he  said  he  had  been  unable  to  get  it  out  and 
did  not  know  when  he  could. 

In  view  of  the  above  failure,  after  a  reasonable  time 
having  elapsed,  to  submit  further  proof  and  data  on  this 
case  I  have  to  recommend  the  refund  be  denied. 

The  claim  contends  that  the  six  trusts  are  taxable 
only  to  the  extent  of  one-half  because  of  the  community 
interest  of  the  decedent's  wife,  being  a  vested  interest, 
'from  a  property  settlement,  at  the  time  said  trusts  were 
created. 

The  Bureau  has  sustained  my  report  on  the  taxability 
of  these  trusts  and  T  have  nothing  further  to  offer,  except 
to  recommend  the  claim  be  denied. 
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The  claim  also  contends  that  the  life  insurance  policies 
should  be  not  taxed  in  full  but  an  allowance  be  made  of 
the  claimed  community  interest  stated  to  be  vested  in  de- 
cedent's wife.  No  evidence  being  furnished  to  prove  said 
community  interest,  it  is  recommended  the  claim  be 
denied. 

In  all  counts  in  this  claim  I  refer  to  my  report  in  this 
case  dated  January  30,  1937  which  was  sustained  by  the 
Bureau  con- 
Estate  of  Peter  Ferry 

feree.  Mr.  Blum;;?  has  advised  me  that  proof  of  pay- 
ment of  the  further  sum  of  $848.93  (the  deficiency  tax 
recommended  herein)  to  the  State  of  CaHfornia  will  be 
sent  in  as  soon  as  possible.  Receipt  of  this  proof  will 
leave  no  deficiency. 

NAT.   N.   EDDY, 

Internal  Revenue  Agent. 

February  20,  1940. 

MT:ET 

District  of  6th  California 

Estate  of  Peter  Ferry 

Date  of  death:     June  16,  1935 

[Stamped]  :     Registered   672349      Return   Receipt   Re- 
quested.   Fee  Paid  3  cents. 

Catherine  B.  Ferry,  Executrix, 
c/o  Claude  I.  Parker 

808  Bank  of  America  Building, 
Los   Angeles.   California. 
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Madam : 

The  examination  by  this  office  of  the  estate  tax  return 
of  the  above  named  estate,  in  connection  with  your  claim 
for  refund  of  $63,825.77  indicates  that  the  adjustment 
of  tax  hability  shown  in  the  accompanying  statement  is 
warranted. 

If  You  Agree  to  the  adjustment  shown. in  the  accom- 
panying statement,  the  enclosed  form  of  waiver  should 
be  executed  and  forwarded  to  this  ofhce  promptly,  in 
order  to  permit  the  early  assessment  of  the  deficiency  in 
tax  and  to  stop  the  accumulation  of  interest.  Such  in- 
terest will  cease  thirty  days  after  the  receipt  of  the  exe- 
cuted form,  or  upon  the  payment  of  the  deficiency  in  tax 
to  the  Collector,  whichever  occurs  first. 

If  you  desire  to  make  immediate  payment  of  the  de- 
ficiency in  tax  without  awaiting  assessment,  you  should 
forward  your  remittance  to  the  Collector  of  Internal 
Revenue  at  Los  Angeles,  California,  enclosing  this  letter, 
or  a  copy  thereof.  Interest  on  the  deficiency  in  tax  should 
be  included  in  your  remittance,  computed  at  the  rate  of 
six  per  cent  per  annum  from  the  due  date  of  the  tax  to 
the  date  of  payment. 

If  You  Do  Not  Agree  to  the  proposed  adjustment,  you 
may  file  a  protest,  executed  in  triplicate  under  oath,  with 
this  office,  within  thirty  days  from  the  date  of  this  letter, 
stating  the  grounds  for  your  exceptions.  Any  protest  so 
filed  will  have  careful  consideration  and,  if  you  so  re- 
quest, an  opportunity  for  a  hearing  in  this  office  will  be 
granted  you  prior  to  final  determination  of  any  deficiency 
against   the    estate.       This    letter    is    not    a    final    notice 
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Estate  of  Peter  Ferry 

of  deficiency  nor  of  disallowance  of  your  claim,  and  this 
office  will  be  pleased  to  answer  any  questions  which  may 
occur  to  you  in  your  examination  of  the  enclosed  state- 
ment. 

Should  you  fail  to  pa}-  the  deficiency  in  tax  to  the  col- 
lector of  internal  revenue  or  to  file  with  this  office  within 
the  thirty-day  period  mentioned  either  a  waiver  on  the 
enclosed  form  or  a  written  protest,  final  determination  of 
your  tax  liability  wall  be  made  and  a  notice  of  deficiency 
will  be  sent  you  in  accordance  with  the  provisions  of  law 
applicable  to  the  assessment  and  collection  of  estate  tax 
deficiencies,  and  the  disallowance  of  your  claim  will  be 
recommended. 

Your  prompt  acknowledgment  of  the  receipt  of  this 
letter  and  related  papers  upon  the  enclosed  form  will  be 
much  appreciated. 

Respectfully, 

Internal  Revenue  Agent  in  Charge. 

Enclosures : 
Statement. 
Form  of  waiver. 
Form  of  acknowledgment. 
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MT:ET 

District  of  6th  CaHfornia 

Estate  of  Peter  Ferry 

Date  of  death:     June  16,  1935 

STATEMENT 

Since  no  evidence  has  been  furnished  which  would  defi- 
nitely establish  the  claim  for  deduction  for  community 
property,  the  following  determination  is  proposed: 

Prior  Proposed 

Determination         Determination 


Gross  estate,  $931,863.04    $931,863.04 

Deductions,  1926  Act,  109,909.60       109,909.60 


Net  estate,  1926  Act,                     821,953.44  821,953.44 

Net  estate,  1935  Act,                    871,953.44  871,953.44 

Gross  tax,  1926  Act,  36,036.74 

Credit  for  estate  and  inheritance  taxes,  27,980.46 


Net  tax,  1926  Act,  8,056.28 

Total  taxes,  1926  and  1935  Acts,  149,588.36 

Gross  tax,  1926  Act,  36,036.74 


Net  additional  tax,  113,551.62 

Net  tax,  1926  Act,  8,056.28 


Total  net  tax,  121.607.90 

Total  tax  assessed  and  j)aid,  120,758.97 

Deficiency,  848.93 
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CREDIT 

Credit  for  State  estate,  inheritance,  legacy  or  succession 
taxes  is  allowed  in  the  amount  of  $27,980.46.  This  is 
the  total  amount  in  respect  to  which  the  evidence  required 
under  Article  9  of  Regulations  80  has  been  submitted. 
Kindly  advise  when  the  additional  evidence,  if  any,  may 
be  expected. 

If  the  full  eighty  per  cent  credit  is  allowed,  it  will 
eliminate  any  deficiency  from  this  estate  which  is  due  en- 
tirely to  the  tentative  disallowance  of  $848.93,  the  amount 
for  which  evidence  of  payment  may  be  furnished. 

STATEMENT   OF   PROTEST 

With  Respect  to  Deficiency  Claimed  in  Federal  Estate 
Tax  Proposed  to  Be  Assessed  Against  Catherine  B. 
Ferry,  Executrix  of  the  Estate  of  Peter  Ferry, 
Who  Deceased  June   16,   1935;  and 

STATEMENT  OF  PROTEST 

With  Respect  to  Proposed  Action  on  Claim  for  Refund 
Filed  by  Executrix  of  the  Aforesaid  Estate. 

Los   Angeles,   California, 
April  5,  1940. 

Hon.    Guy   T.    Helvering, 

Commissioner  of  Internal  Revenue, 
Washington,  D.  C, 

Through  the  Ofifice  of  the  Internal  Revenue  Agent 
in  Charge, 

Los  Angeles,   California. 
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Receipt  is  acknowledged  of  your  letter  bearing  date 
February  20,  1940,  carrying  symbols  MT-ET,  bearing 
signature  of  George  D.  Martin,  Internal  Revenue  Agent 
in  Charge,  which  letter  authorizes  taxpayer,  if  dissatis- 
fied with  the  tentative  decision  of  the  Commissioner  of 
Internal  Revenue  therein  made,  to  file  within  a  period  of 
thirty  days  her  protest. 

Receipt  is  also  acknowledged  of  your  letter  bearing- 
symbols  above  given,  in  which  the  time  for  filing  said 
protest  is  extended  for  a  period  of  fifteen  days  or,  to  wit, 
until  the  5th  day  of  April,  1940. 


CERTIFICATE 

I  hereby  certify  that  the  foreg^oing  protest  was  pre- 
pared by  me  for  and  on  behalf  of  taxpayer;  that  the 
facts  recited  in  said  protest  are  the  exact  facts  as  given 
to  me  by  the  taxpayer  and  to  the  best  of  my  knowledge 
and  belief  are  true  and  correct. 

Dated  at  Los  Angeles,  California,  this  5th  day  of 
April,   1940. 

J.  EVERETT  BLUM 
With  Claude  I.  Parker  and  Ralph  W.  Smith 
808  Bank  of  America  Building, 
Los  Angeles,  California. 
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MT-ET-California 

Estate  of  Peter  Ferry 

Date  of  death:     June   16,   1935. 

Los  Angeles,  California 
Jun   19   1940 

REPORT  OF  HEARING 

Internal  Revenue  Agent  in  Charge, 
Los  Angeles,  California. 

As  a  result  of  Office  tentative  thirty-day  letter  dated 
February  20,  1940,  a  protest  was  filed  in  this  office  by 
the  above  named  estate  on  April  4,  1940.  No  formal 
hearing  was  had. 

Appearances : 

For  the  Government:  N.  A.  Burkey,  Internal  Revenue 
Agent. 

For  the  Estate:  J.  Everett  Blum  and  Ralph  W.  Smith, 
Attorneys  of  the  Law  Firm  of  Claude  I.  Parker.  (With 
power  of  attorney  and  permits  to  practice.) 

The  estate  filed  claim  for  refund  in  the  amount  of 
$63,825.77.  It  based  its  claim  on  increase  in  valuation 
of  insurance  policies  over  the  values  claimed  when  the 
estate  tax  return  was  filed,  and  the  inclusion  in  the  gross 
estate  for  tax  of  certain  transfers  in  trust. 

It  appears  by  the  record  that  in  filing  Form  706,  the 
estate  disclosed  a  tax  in  the  amount  of  $16,905.17;  that 
as  a  result  of  field  investigation  a  deficiency  in  estate 
tax  was  tentatively  determined  as  appears  by  thirty  day 
letter  dated  August  4,.  1937;  that  the  substantial  part  of 
the  deficiency  was  caused  by  the  disallowance  of  a  claimed 
community  interest  in  the  life  insurance  policies  and  the 
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inclusion  in  the  gross  estate  of  transfers  in  trust  not 
returned  by  the  estate  for  tax ;  that  the  estate  filed  a 
protest  to  the  tentative  determination  with  the  Bureau 
whereby  it  objected  to  the  disallowance  of  the  community 
claimed  and  the  inclusion  in  the  gross  estate  of  the  trusts; 
that  a  hearing  was 

Estate   of    Peter    Ferry. 

had  on  the  protest  in  the  Bureau  on  December  16,  1937, 
and  March  23,  1938,  as  appears  by  reports  thereof  in 
the  file;  that  as  a  result  of  the  hearing  on  December  16, 
1937,  the  Bureau  wrote  a  letter,  dated  January  22,  1938, 
a  copy  of  which  is  in  the  file,  in  which  it  was  proposed 
that  there  be  eliminated  a  transfer  valued  at  $5,950.00 
covering  the  transfer  of  476  shares  of  First  National 
Bank  of  Glendale,  and  additional  deductions  were  allowed; 
and  that  as  a  result  of  the  various  conferences  the  estate 
paid  the  deficiency  tax  which   it  now  seeks  refunded. 

The  claim  of  the  estate  was  the  subject  of  field  investi- 
gation, report  thereof  being  in  the  file.  As  a  result  of 
the  report  this  office  issued  its  letter  under  date  of  Feb- 
ruary 20,  1940,  showing  a  deficiency  in  the  amount  of 
$848.93.     To  this  letter  the  estate  has   filed  its  protest. 

The  protest  was  set  for  hearing  at  10  A.  M.,  Tuesday, 
May  21,  1940.  At  that  time  Mr.  Blum  asked  that  it  be 
continued  until  the  22nd.  His  request  was  granted,  but 
on  the  22nd  he  called  by  telephone  stating  that  he  desired 
the  case  to  be  considered  on  the  record  as  submitted, 
waiving  formal  hearing. 
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In    reference   to   the   community   interest   of   the   wife 
claimed  in  the  Hfe  insurance  poHcies,  it  appears  at  the  time 
of  major  investigation,  and  when  the  matter  was  under 
consideration  by  the  Bureau,  the  case  of  Newman  v.  Com- 
missioner, 76  Fed.  2d  449,  and  Bank  of  America  v.  Com- 
missioner, 34  B.T.A.  684,  affirmed  by  the  Ninth  Circuit 
Court  of  Appeals,  was  the  law  governing  life  insurance 
policies  on  the  husband  decedent,  premiums  thereon  hav- 
ing  been   paid   by   community   property.     The    law    now 
applicable  is  the  case  of  Lang  v.  Commissioner,  opinion 
of   the   Supreme   Court  entered   May    16,    1938,   and  the 
estate   of    McCoy   v.    Commissioner   promulgated   by   the 
Board  of  Tax  Appeals  April  25,  1939,  to  which  the  Com- 
missioner  acquiesced   in   Internal  Revenue   Bulletin,   Vol. 
35,    1939    Edition,    dated   April   28,    1939.     These   cases 
established  the  rule  of  law  that  where  it  be  shown  that 
premiums  on  life  insurance  policies  are  paid  from  com- 
munity  funds,   that  the  community   rights  attach   to   the 
proportion   that   the   community   funds   paid   bear   to   the 
whole   premiums   paid   and,   with  particular   reference   to 
the   California   community   property   law,   the  community 
payments  are  to  be  from  that  type  of  community  acquired 
after  July  29,  1927,  the  effective  date  of  Section  161   (a) 
of  the  California  Code.     The  law  on  that  matter  being 
settled,  the  only  issue  on  this  point  in  this  case  is  one  of 
fact,  i.e.,  did  the  wife  make  contributions  to  these  insur- 
ance   policies    through    payments    of    premiums    by    com- 
munity acquired  after  July  29,  1927? 
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Estate  of  Peter  Ferry. 

The  report  of  investigation  on  this  issue  states  that 
the  investigating  officer  was  unable  to  obtain  satisfactory 
proof  upon  which  any  concession  could  be  made  to  the 
claim  for  refund  on  account  of  community  contribution. 

The  only  evidence  submitted  for  consideration  by  the 
estate  on  its  protest  is  the  sworn  statement  contained  in 
the  protest  itself  that  there  were  community  earnings 
after  July  29,  1927,  and  that  the  husband  and  wife  each 
had  separate  earnings,  and  that  all  the  earnings,  including 
community  income,  were  deposited  in  a  joint  bank  ac- 
count from  which  all  bills  were  paid. 

Such  evidence  falls  far  short  of  proving"  that  earnings 
of  the  husband,  as  distinguished  from  all  incomes  of 
whatever  nature,  actually  were  used  for  the  payments  of 
premiums  on  these  life  insurance  policies  during  the  years 
they  were  asserted  to  have  been  so  paid. 

If  it  be  proven  that  a  part  of  the  wife's  separate  funds 
were  used  for  the  payment  of  these  premiums  no  benefit 
could  be  given  the  widow  as  Ferry  died  after  Article  25, 
Regulations  80  (1934  Edition)  was  promulgated. 

It  is  recommended  that  the  claim  for  refund  be  denied 
on  the  community  issue. 

In  reference  to  the  taxability  of  the  trusts,  it  appears 
by  the  conference  memorandums  dated  December  22),  1937, 
and  March  28,  1938,  hereinabove  mentioned  that  the 
issues  raised  by  the  claim  for  refund  and  this  protest 
have  been  carefully  considered.  There  has  been  no 
change  in  the  law  occurring  since  these  memorandums 
were  issued  coming  within  the  knowledge  of  the  writer. 
The  pertinent  points  of  these   trusts,   in  so   far  as  they 
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are  brought  within  the  terms  of  Section  302  (d)  of  the 
Revenue  Act  of  1926,  as  amended,  are  fully  covered  in 
the  report  dated  December  23,  1937,  and  it  is  wholly  un- 
necessary to  again  restate  the  provisions. 

The  law  as  interpreted  and  applied  by  the  writers  of 
the  two  Bureau  conference  memorandums  is  supported 
by  the  recent  case  of  Colonial  Trust  Company  (Estate  of 
Thomas  I.  Walker )  v.  Commissioner,  reported  in  Vol  A — 
1940  C.C.H.,  Page  10,103,  a  decision  of  the  Circuit  Court 
of  Appeals  for  the  Second  Circuit,  decided  May  6,  1940. 

Estate  of  Peter  Ferry. 

It  is  recommended  that  the  claim  for  refund  and  the 
protest  be  likewise  denied  on  this  issue. 

In  the  protest  it  is  asked  that  deductions  be  allowed 
in  full  rather  than  be  limited  to  the  amount  of  the  probate 
estate.  No  proof  in  support  of  additional  claimed  deduc- 
tions other  than  this  statement  in  the  protest  was  sub- 
mitted. It  is,  of  course,  the  present  rule  that  deductions 
are  not  limited  to  the  amount  of  the  probate  estate.  It 
appears  by  Bureau  letter  dated  January  22,  1938,  in  the 
file,  that  deductions  in  addition  to  those  allowed  by  thirty 
day  letter  were  allowed. 

The  representatives  of  the  estate  desire  a  hearing  be- 
fore the  Staff. 

Submitted  herewith  is  protest,  copy  of  power  of  at- 
torney and  request  for  hearing  before  the  Staff. 

N.    A.    Burkey 

Internal  Revenue  Agent. 
NAB  :an 
Enclosures. 
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June  25,  1940. 
MT:ET:7738 
District  of  6th  CaHfornia 
Estate  of  Peter  Ferry 
Date  of  death:     June  16,  1935 
Commissioner  of  Internal  Revenue, 
Washington,  D.  C. 

Reference  is  made  to  Bureau  letter  dated  June  21,  1940. 
requesting  ad\ise  as  to  what  progress  has  been  made  rela- 
tive to  the  investigation  of  a  claim  for  refund  in  the  above 
named  estate  which  was  transmitted  to  this  office  under 
date  of  August  30,  1939. 

Please  be  advised  that  the  claim  was  assigned  for  in- 
vestigation to  Internal  Revenue  Agent  Nat  N.  Eddy,  and 
a  report  thereon  was  submitted  under  date  of  February 
5,  1940.  A  preliminary  notice  was  issued  on  Februar}- 
20,  1940,  and  a  protest  filed  on  April  4,  1940. 

Action  on  this  protest  was  continually  delayed  due  to 
the  failure  of  the  representatives  of  the  estate  to  appear 
and  present  evidence  in  support  of  their  protest.  An  in- 
formal hearing  was  held  in  this  office,  and  finally  the 
representatives  of  the  estate  advised  that  the  case  be  con- 
sidered on  the  record  as  submitted  and  a  formal  hearing 
was  waived. 

The  conferee's  report  of  action  on  the  protest  is  dated 
June  19,  1940,  in  which  the  claim  was  denied.  The  rep- 
resentatives of  the  estate  were  advised  of  this  action  and 
they  then  requested  the  case  be  forwarded  to  the  Tech- 
nical Staff. 

The  case  was  transmitted  to  the  Staff  under  date  of 
June  19,  1940,  where  it  awaits  further  action. 

(Signed)     George  D.   Martin 
SMS  :S  Internal  Revenue  Agent  in  Charge. 
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C-TS:PD 
LAiHLD 

TECHNICAL  STAFF,  PACIFIC  DIVISION 
ACTION  MEMORANDUM 

In  re  Report  of  Hearing  6/19/40,  MT:ET:   California. 

T.S.  No.  E-65. 

Taxpayer:  Estate  of  Peter  Ferry,  Catherine  B.  Ferry, 
Executrix,  c/o  Claude  I.  Parker,  808  Bank  of  America 
Building,  Los  Angeles,  California. 

Represented  by:  J.  Everett  Blum,  808  Bank  of  America 
Building,  Los  Angeles,  California. 

Collection  District:    6th  California. 

Overassessment  Overassessment 

Claimed  by  Found  by  I.  R. 

Date  of  Death  Kind  of  Tax  Taxpayer  Agt.  in  Chge. 


June  16,  1935.       Estate  $63,825.77  None 

Internal  Revenue  Agent  in  Charge, 
Los  Angeles,  California: 

I  return  herewith  the  file  relating  to  the  above-described 
case,  accompanied  by  a  statement  of  the  issues,  the  rele- 
vant facts  and  law,  and  the  conclusion  reached,  with  the 
grounds  therefor.  This  statement  has  my  approval  and 
is  incorporated  as  a  part  of  the  record  of  the  case.  The 
Staff  Division  has  reached  the  following 


z's.  Catherine  B.  Ferry,  etc.  895 

(Defendant's  Exhibit  D) 

DECISION: 

The  overassessnient  in  this  case  is  as  follows: 

Amount  of  Claim 
Date  of  Death  Kind  of  Tax        Qverassessmcnt  to  ])e  rejected 

June  16,  1935        Estate  None  $63,82577 

The  claim  filed  on  behalf  of  the  above  estate  in  the 
amount  of  $63,825.77  should  be  rejected  and  official  no- 
tice of  such  rejection  should  be  issued  by  registered  mail 
to  the  taxpayer  in  accordance  with  the  provisions  of  sec- 
tion 3772(a)  of  the  Internal  Revenue  Code. 

The  taxpayer  does  not  agree  to  the  foregoing  deter- 
mination. 

Appropriate  action  should  be  taken  in  accordance  with 
paragraph  5  of  Commissioner's  Mimeograph,  R.  A.  1014, 
T.  S.  No.  57. 

By  direction  of   the   Commissioner : 

(Signed)     Virgil  Bean     WST 

Head  of  Division. 
Date:    Aug  28  1940 
HLD/mom 

C-TS:PD 
LA:HLD 

TECHNICAL  STAFF,  PACIFIC  DIVISION 
SUPPORTING  STATEMENT 

In   re   Report   of   Hearing  6/19/40,    MT:ET:California. 

T.S.  No.  E-65. 

Taxpayer:  Estate  of  Peter  Ferry,  Catherine  B.  Ferry. 
Executrix,  c/o  Claude  I.  Parker,  808  Bank  of  America 
Building,  Los  Angeles,  California. 
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Represented  by:    J.  Everett  Blum,  808  Bank  of  America 
Building,  Los  Angeles,  California. 

Collection  District:    6th  California. 

Overassessment  Overassessment 

Claimed  by  Found  by  I.  R. 

Date  of  Death  Kind  of  Tax  Taxpayer  Agt.  in  Chge. 


June  16,  1935.       Estate  $63,825.77  None 

Head  of  Division: 

The  above-entitled  case,  referred  to  the  Pacific  Division 
of  the  Technical  Stafif,  at  the  request  of  the  taxpayer, 
has  been  considered. 

In  response  to  a  request  a  conference  was  granted  at 
Los  Angeles,  California,  on  July  8,  1940. 

The  issues,  relevant  facts,  law  and  argument  and  con- 
clusion of  the  undersigned  follow: 

L     Issues: 

1.  Whether  an  amount  of  $32,561.48  representing 
proceeds  of  insurance  payable  to  beneficiaries  other  than 
the  estate  in  excess  of  the  $40,000.00  exemption  should 
be  included  in  the  gross  estate  of  the  decedent. 

2.  Whether  an  amount  of  $610,837.45  representing 
property  transferred  prior  to  the  enactment  of  section 
161(a)  of  the  California  Code  is  includable  in  the  gross 
estate  to  the  extent  of  the  entire  corpus  thereof,  on  the 
basis  of  the  terms  of  the  respective  trust  instruments. 
II.     Findings  of  Fact: 

1.  Peter  Ferry  died  June  16,  1935,  a  resident  of 
Glendale,  California.  Form  706  was  filed  on  behalf  of 
the  estate  which 
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Estate  of  Peter  Ferry  Supporting  Statement. 

reflected  a  gross  estate  of  $276,664.17  and  disclosed  a 
tax  liability  amounting  to  $16,905.17.  As  the  result  of  a 
field  investigation  a  deficiency  in  estate  tax  in  the  amount 
of  $61,183.19  was  determined  pursuant  to  thirty-day  let- 
ter issued  on  x\ugust  4,  1937. 

A  substantial  portion  of  the  deficiency  was  caused  by 
adding  to  gross  estate  insurance  payable  to  beneficiaries 
other  than  the  estate,  in  excess  of  the  $40,000.00  ex- 
emption as  follows: 

Returned  •  $260,071.24 

Tentatively  determined  292,632.72 


Increase  $  32,561.48 

The  decedent  had  taken  out  various  life  insurance  poli- 
cies during  his  lifetime.  The  pohcies  were  the  ordinary 
type  of  printed  forms  wherein  he  retained  all  of  the  in- 
cidents of  ownership,  such  as  the  right  to  change  the 
beneficiary,  to  the  date  of  his  death.  The  statement  was 
made  that  the  premiums  on  these  various  contracts  were 
paid  after  July  29,  1927  with  community  funds.  No  evi- 
dence was  presented  in  sup])ort  of  this  statement.  The 
examining  agent  states,  report  dated  February  5,  1940, 
that  he  endeavored  repeatedly  between  October  23,  1939, 
and  February  5,  1940,  to  obtain  from  the  representative 
of  the  estate  proof  that  the  wife  of  the  decedent  con- 
tributed any  community  funds  in  payment  of  any  part  of 
the  insurance  premiums  but  that  the  representative  finally 
advised  that  he  was  unable  to  obtain  such  proof. 

No  proof  as  to  such  alleged  payments  was  ]:)resented 
during  conferences  held  with  the  undersigned. 
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2.  A  substantial  portion  of  the  proposed  deficiency 
was  due  to  increasing  the  gross  estate  in  the  amount  of 
$610,837.45  for  the  value  of  property  transferred  to  vari- 
ous trusts  by  the  decedent  between  the  years  1925  and 
1935.     These  were  as  follows: 

Trust  No.        Date  Created  Amount 


(a) 

S-5869 

2-10-25 

$108,363.36 

(b) 

2012 

4-  9-25 

82,289.16 

(c) 

1080 

7-10-25 

2,547.74 

(d) 

SS-4358 

10-  9-25 

95,182.02 

(e) 

1052 

11-  2-25 

126,604.80 

(f) 

6204 

6-  5-30 

195,850.37 

Total  $610,837.45 

Estate  of  Peter  Ferry  Supporting  Statement. 

Copies  of  the  various  trust  instruments  are  contained 
in  the  file  and  attention  is  invited  thereto.  With  the  ex- 
ception of  (c)  above,  each  recites  that  the  trustee  has 
received  from  Peter  L.  Ferry  and  Catherine  B.  Ferry, 
husband  and  wife,  trustors,  a  conveyance  and  transfer 
to  it  of  the  trust  property.  The  pertinent  provisions  of 
the  trusts  are  similar  and  are  substantially  as  follows: 

(a)  Peter  Ferry  reserved  the  right  to  revoke  or  ter- 
minate Trust  S-5869  in  whole  or  in  part  during  his  life- 
time with  the  consent  of  a  majority  of  the  living  bene- 
ficiaries. The  income  was  payable  equally  to  the  trustors 
and  their  six  children,  subject  to  a  payment  of  $300.00 
per  month  to  Catherine  Ferry's  mother  during  her  life- 
time. Upon  the  death  of  the  survivor  of  the  trustors  the 
principal  was  to  be  distributed  as  prescribed  to  the  re- 
maining beneficiaries. 
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(b)  Trust  2012  provides  for  the  distribution  of  the  in- 
come share  and  share  ahkc,  among  the  trustors  and  their 
children,  revocation  and  modification  to  be  effected  by 
the  trustors  and  any  three  of  the  remaining  beneficiaries. 
Upon  the  death  of  both  trustors,  the  corpus  is  to  be  dis- 
tributed among  the  children  as  prescribed  thereby. 

(c)  Trust  1080  was  created  by  Harry  G.  MacBain, 
July  10.  1925,  to  sell  certain  real  estate.  On  July  10, 
1925,  decedent  purchased  a  one-tenth  interest  in  the  trust 
and  took  title  thereto  as  joint  tenant  with  his  wife.  The 
record  indicates  that  decedent  transferred  his  interest  to 
three  of  his  children  on  May  28,  1935,  eighteen  days 
prior  to  his  death  while  in  an  advanced  stage  of  cancer. 

(d)  Trust  SS-4358  was  absolute  and  irrevocable  except 
that  Peter  L.  Ferry  could,  during  his  lifetime,  make  modi- 
fications with  the  consent  of  the  majority  of  the  other 
beneficiaries  who  were  his  wife  and  six  children.  The 
provision  for  the  disposition  of  the  principal  was  sub- 
stantially the  same  as  in  the  above-described  trusts. 

(e)  In  this  trust  the  income  was  to  be  paid  to  the  trus- 
tors and  to  the  survivor  of  them  during  their  lives.  The 
trust  was  to  be  absolute  and  irrevocable  "except  that  the 
Trustors  have  reserved  unto  themselves  and  a  majority 
of  the  Beneficiaries  the  right  at  any  time  upon  written 
notice  delivered  to  said  Trustee,  to  change  the  time  of 
payment   and/or   the   proportion   of    income,   and/or    the 

Beneficiaries   mentioned    in    Article    Four    of    this    Trust 
*     *     * " 

The  provision  for  the  distribution  of  the  principal  upon 
the  death  of  the  trustors  is  substantially  the  same  as  in 
the  other  trusts. 
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(f)  In  this  trust  the  income  is  payable  to  trustors 
jointly  during  their  lifetime  and  upon  the  death  of  either 
the  entire  income  is  payable  to  the  survivor  during  his 
or  her  lifetime.  Upon  the  death  of  the  survivor  the 
corpus  is  to  be  distributed  equally  to  the  then  living  chil- 
dren, except  that  the  share  of  any  child  under  30  years 
of  age  is  to  be  held  in  trust  until  such  child  reaches  the 
age  of  30.  Trustors  reserved  the  right  during  their  life- 
time, acting  jointly,  to  revoke,  change,  amend  or  sub- 
stitute. 

After  protest  the  case  was  considered  by  the  Confer- 
ence Section  of  the  Bureau  and  the  proposed  deficiency 
was  sustained.  At  the  request  of  the  estate's  representa- 
tive the  case  was  reviewed  by  the  Committee  on  Appeal 
and  Review  which  sustained  the  Conference  Section.  A 
proposal  made  by  the  representative  of  the  estate  that  it 
concede  the  insurance  issue  and  the  inclusion  of  three- 
fourths  of  the  total  trusts  in  gross  estate  was  rejected 
by  the  foregoing  action.  •  , 

Bureau  letter  MT-ET-7738-6th  California,  dated  Feb- 
ruary 5,  1938,  allowed  a  credit  of  $27,980.46  for  State 
estate,  inheritance,  legacy  and  succession  taxes.  Collec- 
tor's Form  899  indicates  that  the  full  deficiency  was  paid. 
Subsequently  the  estate,  on  February  20,  1939,  filed  a 
claim  in  the  amount  of  $63,825.77  and  requested  recon- 
sideration of  both  issues.  After  reconsideration  in  the 
field  conference  office  the  claim  was  denied.  The  recom- 
putation  as  the  result  of  such  conference  determined  a 
deficiency  of  $848.93.  The  computation  failed  to  allow 
a  deduction  of  $5,950.00,  representing  a  transfer  of  bank 
stock  and  additional  expenses  of  decedent  amounting  to 
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$3,310.17  paid  by  the  estate,  which  were  recommended 
for  allowance  in  Bureau  letter  MT:ET:C1.  7738— 6th 
California,  dated  January  22,  1938.  These  appear  to  be 
proper  adjustments  and  should  be  allowed,  eliminating  the 
proposed  additional  deficiency,  which  is  barred  by  statute. 

III.     Law  and  Argument: 

1.  This  issue  presents  the  question  as  to  whether  gross 
estate  should  be  increased  by  the  proceeds  of  insurance 
payable  to  beneficiaries  other  than  the  estate,  in  excess 
of  the  $40,000.00  exemption. 

The  estate's  representative  relies  on  the  cases  of  Lang 
V.  Commissioner,  304  U.S.  264  (20  A.F.T.R.  1251)  and 
Elizabeth  C.  McCoy,  Adm'x.,  2>7  B.  T.  A.  114.  The  Lang 
case  involved  the  Revenue  Act  of  1926.  Section  302(g) 
of  that  Act,  as  amended,  provides  for  the 

Estate  of  Peter  Ferry  Supporting  Statement. 

inclusion  in  the  gross  estate  at  the  time  of  decedent's 
death  of  the  amount  receivable,  in  excess  of  $40,000.00, 
by  all  other  beneficiaries  as  insurance  under  policies  taken 
out  by  the  decedent.  Article  25,  Regulations  70,  states  that 
insurance  is  deemed  to  be  taken  out  by  the  decedent  in 
all  cases  where  he  pays  all  the  premiums,  either  directly  or 
indirectly,  whether  or  not  he  makes  the  application. 

Article  25,  Regulations  80  ( 1934  Edition)  (as  amended 
by  T.D.  4729),  provides  that  insurance  is  considered  to 
have  been  taken  out  by  the  decedent,  whether  or  not  he 
made  the  application,  if  he  accjuired  the  ownership  of, 
or  any  legal  incident  thereof,  in  the  policy.  Legal  in- 
cidents of  ownership  in  the  policy,  the  article  continues, 
include  the  right  of  the  insured  or  his  estate  to  its  ceo- 
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nomic   benefits,   the   power   to  change  the  beneficiary,   to 

surrender  or  cancel  the  poHcy,  to  assign  it,  and  the  Hke. 

All  of  the  policies  in  this  case  were  taken  out  by  the 
decedent  upon  his  own  life.  They  were  the  usual  standard 
form  of  policy  giving  him  legal  incidents  of  ownership 
such  as  changing  the  beneficiary,  assignment  and  the  like. 
They  thus  come  within  the  express  wording  of  Article  25. 
The  estate's  representative  failed  to  show  that  any  por- 
tion of  the  premiums  was  paid  by  community  funds.  But 
even  if  this  were  shown  it  appears  immaterial  in  view  of 
the  provisions  of  Article  25,  Regulations  80.  Due  to 
the  difference  in  the  express  wording  of  Article  25,  Regu- 
lations 80,  as  compared  with  the  same  article  in  Regula- 
tions 70,  the  Lang  decision  is  not  applicable  in  this  case. 
The  Court,  itself,  recognized  this  fact  when  it  stated: 

"Treasury  Regulations  70  were  in  force  when 
Lang  died  and  are  applicable  to  his  estate.  It  is  un- 
necessary for  us  to  consider  the  meaning,  validity  or 
efifect  of  the  changes  introduced  by  Regulations  80." 

In  the  McCoy  case,  supra,  the  question  was  whether 
the  laws  of  California  were  the  same  as  those  of  the  State 
of  Washington  with  respect  to  life  insurance  where  the 
premiums  had  been  paid  out  of  community  funds.  The 
question  of  the  difference  in  the  regulations  was  not  dis- 
cussed, as  herein  presented.  The  decedent  in  the  McCoy 
case  died  in  1932.  Hence  Regulations  70  would  be  ap- 
plicable as  in  the  Lang  case.  It  is  apparent  that  the 
McCoy  case  is  not  controlling  herein. 

It  was  held  in  Newman  v.  Commissioner,  76  F(2d) 
449,  where  decedent  had  taken  out  policies  of  insurance 
wherein  he  reserved  the  right  to  change  the  beneficiaries, 
and  where  the  premiums  were  paid  out  of  community 
property,  and  the  proceeds  were  to  go 
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to  his  wife,  that  the  transaction  is  regarded  as  a  gift  by 
the  husband  to  the  wife,  and  the  estate  of  neither  is  re- 
garded as  having  paid  the  premiums  so  as  to  be  entitled 
to  reimbursement  on  account  of  the  payment. 

In  the  Estate  of  Cyprian  A.  Sporl,  Sr.,  40  B.T.A.  924 
(acq.)  decedent  died  in  1936  in  Louisiana  leaving  a  large 
amount  of  life  insurance.  He  had  had  the  right  up  to 
the  date  of  his  death  to  change  the  beneficiary.  All  of 
the  premiums  on  the  policies  were  paid  out  of  com- 
munity property.  It  was  held  that  the  total  value  of 
the  insurance  policies  at  date  of  death  in  excess  of 
$40,000.00  was  includable  in  the  gross  estate. 

While  both  the  Sporl  and  the  Newman  cases,  supra, 
involved  community  property  laws  of  Louisiana,  no  ma- 
terial or  essential  difference  between  such  laws  of  that 
State  and  those  of  California  as  to  nullify  the  controlling 
efifect  of  those  decisions  in  the  instant  case  was  asserted 
or  established  by  the  estate's  representative.  From  a  study 
thereof  and  consideration  of  cases  involving  the  laws  of 
these  states,  it  does  not  appear  that  any  material  dififer- 
ence  therein  exists. 

2.  This  issue  involves  the  question  as  to  whether  the 
establishment  of  certain  trusts  by  the  decedent  and  his 
wife  amounted  to  a  property  settlement  between  the 
spouses,  giving  the  wife  a  vested  interest  therein,  which 
one-half  interest  should  be  excluded  from  the  gross  es- 
tate of  the  decedent. 

The  corpus  of  all  five  of  the  trusts  was  acquired  by 
the  decedent  during  coverture  prior  to  the  enactment  of 
section   161(a)   of  the  California  Civil  Code  giving  the 
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wife  a  vested  interest  in  the  community.  Prior  to  the 
enactment  of  this  section  of  the  Code,  the  wife  had  a 
mere  expectancy  in  the  community.  The  rights  of  the 
husband  were  so  complete  that  the  husband  was  the  owner 
of  the  community.  U.  S.  v.  Robbins,  269  U.S.  315.  The 
fact  that  the  wife  became  a  co-trustor  is  therefore  with- 
out significance  or  effect.  She  contributed  nothing  of  her 
own  and  her  participation  was  a  mere  formahty. 

It  is  contended  that  the  legal  effect  of  these  trusts  was 
to  constitute  the  wife  a  tenant  in  common  with  her  hus- 
band in  the  corpus  thereof.  There  is  nothing  to  indicate 
that  the  wife  acquired  any  additional  property  or  property 
rights  by  becoming  a  signatory  to  the  trust  instruments. 
Had  any  of  the  trusts  been  revoked,  by  the  terms  of  the 
instruments  the  corpus  would  have  become  the  property 
of  the  trustors,  in  which  event  an  estate  of  tenancy  in 
common  might  have  been  created.  However,  none  of  the 
trusts  was  revoked  during  the  decedent's  lifetime. 

Estate  of  Peter  Ferry  Supporting  Statement. 

The  decedent  had  also  reserved  the  power,  to  alter,  re- 
voke, or  amend  the  trusts,  with  the  concurrence  of  certain 
of  the  beneficiaries. 

Article  20(a),  Regulations  80  (1937  Edition)  pro- 
vides that  all  trusts  are  subject  to  tax  when  the  transfer 
was  made  after  the  enactment  of  the  Revenue  Act  of 
1924  and  before  the  amendment  of  the  subdivisions  by 
the  Revenue  Act  of  1934  became  effective,  and  the  de- 
cedent's death  occurred  at  any  time  subsequent  to  the 
transfer,  with  power  of  revocation  reserved  to  the  de- 
cedent, alone  or  with  others,  having  or  not  having  a  sub- 
stantial adverse  interest  in  such  property. 
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The  wife  contributed  nothing  to  the  trusts.  She  had 
no  interest  in  the  trust  property  other  than  the  life  estate 
given  her  in  certain  of  the  trusts.  The  decedent  reserved 
the  power  to  aUer,  amend  and  revoke  the  trusts  with  the 
consent  of  others  having  substantial  adverse  interests  in 
the  property.  Accordingly  the  property,  or  corpus,  of  all 
five  trusts  are  includable  in  the  gross  estate  of  the  de- 
cedent. 

The  representative  of  the  estate  submitted  a  proposal 
for  settlement  as   follows: 

(a)  That  the  estate  concede  issue   1   in   full. 

(b)  That  there  be  included  in  the  gross  estate  $503,- 
940.90  of  the  transfers  in  trust  and  that  the  remainder 
thereof,  or  $106,896.55  be  excluded.  Acceptance  of  this 
proposal  would  result  in  an  overassessment  and  refund  of 
$7,199.84  plus  interest.  Careful  consideration  of  this 
offer  in  the  light  of  the  applicable  law  leads  to  the  con- 
clusion that  the  proposed  offer  is  unacceptable. 

On  the  basis  of  the  foregoing,  the  claim  for  refund 
of  the  estate  in  the  amount  of  $63,825.77  should  be  of- 
ficially rejected  in  accordance  with  established  procedure. 

IV.     Conclusion : 

Since  the  taxpayer  did  not  submit  an  acceptable  pro- 
posal for  settlement  the  case  should  be  returned  to  the 
Revenue  Agent  in  Charge  for  appropriate  action. 

(Signed)     H.  L.  Ducker 

Assistant  Technical  Advisor. 

HLD/mom  Aug  26  1940 
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Oct  18   1940 
MT-ET-7738-6th  California 
Estate  of  Peter  Ferry 
Date  of  death — June  16,  1935 

Catherine  B.  Ferry,  Executrix, 
3030  N.  Chevy  Chase, 
Glendale,  California. 

Madam : 

Reference  is  made  to  the  claim  on  Form  843  filed  on 
February  9,  1939,  on  behalf  of  the  above-named  estate 
for  the  refund  of  $63,825.77,  Federal  estate  tax  paid,  "or 
such  greater  amount  as  is  legally  refundable  with  in- 
terest. ">,  The  claim  involves  two  issues,  first,  as  to 
whether  the  amount  of  $32,561.48,  representing  proceeds 
of  insurance  payable  to  beneficiaries  other  than  the  es- 
tate in  excess  of  the  $40,000.00  exemption,  should  be  in- 
cluded in  the  gross  estate  of  the  decedent;  and  the  other 
as  to  whether  the  amount  of  $610,837.45,  representing 
property  transferred  prior  to  the  enactment  of  section 
161(a)  of  the  California  Code,  is  includible  in  the  gross 
estate  to  the  extent  of  the  entire  corpus  thereof  on  the 
basis  of  the  terms  of  certain  trust  instruments. 

With  respect  to  the  first  issue  you  contend  that  the 
life  insurance  policies  should  not  be  taxed  in  full,  but 
an  allowance  should  be  made  of  the  claimed  community 
interest  stated  to  be  vested  in  you.  You  rely  on  the  case 
of  Lang  v.  Commissioner,  304  U.S.  264  (20  A.F.T.R. 
1251)  and  the  case  of  Elizabeth  C.  McCoy,  Administra- 
trix, 37  B.T.A.  114. 

The  Bureau  has  considered  the  cases  cited  and  is  of 
the   opinion   that   they   are   not   controlling   in   this   case. 
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It  appears  that  all  of  the  pcjlicies  in  this  case  were  taken 
out  by  the  decedent  upon  his  own  life.  They  were  the 
usual  standard  form  of  policy,  giving  him  legal  incidents 
of  ownership  such  as  changing  the  beneficiary,  assign- 
ment and  the  like.  They  thus  come  within  the  express 
wording  of  Article  25  of  Estate  Tax  Regulations  80.  No 
evidence  has  been  submitted  showing  that  any  part  of  the 
premiums  was  paid  out  of  community  funds. 

2 — Estate  of  Peter  Ferry 

With  respect  to  the  second  issue  you  contend  that  the 
six  trusts  are  taxable  only  to  the  extent  of  one-half  be- 
cause the  establishment  of  the  trusts  amounted  to  a  prop- 
erty settlement  between  the  decedent  and  yourself,  giving 
you  a  vested  interest  therein. 

It  api)ears  that  the  corpus  of  all  six  of  the  trusts  w^as 
acquired  by  the  decedent  during  coverture  prior  to  the 
enactment  of  section  161(a)  of  the  California  Civil  Code 
giving  the  wife  a  vested  interest  in  the  community.  Prior 
to  the  enactment  of  this  section  of  the  Code,  the  wife  had 
a  mere  expectancy  in  the  community.  The  rights  of  the 
husband  were  so  complete  that  the  husband  was  the  owner 
of  the  community.  U.  S.  v.  Robbins,  269  U.S.  315.  The 
fact  that  the  wife  became  a  cotrustor  is  therefore  with- 
out significance  or  efifect.  She  contributed  nothing  of  her 
own  and  her  participation  was  a  mere  formality. 

It  is  contended  that  the  legal  effect  of  these  trusts 
was  to  constitute  the  wife  a  tenant  in  common  with  her 
husband  in  the  corpus  thereof.  There  is  nothing  to  in- 
dicate that  the  wife  acquired  any  additional  property  or 
property  rights  by  becoming  a  signatory  to  the  trust  in- 
struments.    It  may  be  assumed,  without  conceding  that 
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upon  revocation  of  any  of  the  trusts  the  corpus  by  the 
terms  of  the  instruments  would  have  become  the  property 
of  the  trustors,  in  which  event  a  tenancy  in  common 
might  have  been  created.  However,  none  of  the  trusts 
was  revoked  during  the  decedent's  lifetime.  The  fact 
remains  that  the  transfers  were  made  by  decedent  after 
the  enactment  of  the  Revenue  Act  of  1924,  and  the  de- 
cedent reserved  the  pow^r,  to  alter,  revoke  or  amend  the 
trusts,  with  the  concurrence  of  certain  (but  less  than  all) 
of  the  beneficiaries,  and  such  power  was  in  existence  at 
the  date  of  decedent's  death.  The  transfer,  therefore, 
comes  within  section  302(d)  of  the  Revenue  Act  of  1926. 

On  the  basis  of  the  foregoing,  and  since  there  does  not 
appear  to  be  an  overpayment  of  Federal  estate  tax  in  this 
case,  the  claim  filed  on  February  9,  1939,  for  the  refund 
of  $63,825.77  is  rejected  in  its  entirety. 

Respectfully, 

Guy  T.  Helvering, 
Commissioner. 

By  (Signed)     D.  S.  Bliss 
D.   S.   Bliss, 


Deputy  Commissioner. 


JFHzm 


[Endorsed]  :  No.  2106  OC.  Ferry  vs.  Rogan.  Deft. 
Exhibit  No.  D  in  evid.  Filed  6/7,  1943.  By  Cross, 
Deputy  Clerk. 


vs.  Catherine  B.  Ferry,  etc.  909 

[DEFENDANT'S  EXHIBIT  FJ 

MT-ET-7738-6th  California 

Estate  of  Peter  Ferry 

Date  of  death— June  16,  1935 

Jun  22  1937 

Mr.  George  D.  Martin, 

Internal  Revenue  Agent  in  Charge, 
939  South  Broadway, 

Los  Angeles,  California. 

My  dear  Mr.  Martin: 

Reference  is  made  to  your  report  dated  January  30, 
1937,  of  an  investigation  of  the  above-named  estate  by 
Internal  Revenue  Agent  Nat  N.  Eddy. 

The  report  of  Internal  Revenue  Agent  Eddy  makes 
mention  of  an  appraisal  of  Preston  H.  Leslie  relative  to 
the  valuation  of  property  contained  in  certain  trusts  dis- 
closed under  Schedule  E  in  the  estate  tax  return,  Form 
706.  However,  examination  of  the  file  fails  to  disclose 
such  an  appraisal. 

In  this  connection,  it  is  requested  that  you  submit  to 
this  office  at  your  earliest  convenience  inventories  show- 
ing the  value  of  the  property  contained  in  each  of  the 
above-mentioned  trusts  as  of  the  date  of  the  decedent's 
death. 

Very  truly  yours, 

(Signed)   D.  S.  BHss, 
D.  S.  Bliss, 
Deputy  Commissioner. 

GCW:DH 
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[Crest] 

Office  of 
Internal  Revenue  Agent  in  Charge 
Los  Angeles  Division 
Los  Angeles  Division 

TREASURY  DEPARTMENT 
I 

Internal  Revenue  Service 

939  South  Broadway 

Los  Angeles,  Calif. 

June  26,  1937. 

MT:ET:7738 

District  of  6th  CaHfornia 

Estate  of  Peter  Ferry 

Date  of  death:    June  16,  1935 

[Stamped]:     Bureau  Record 

[Stamped]  :  Dispatched  from  Files  E.  T.  Div.  With- 
out Case  Jul  1  1937 

[Stamped]  :     Received — Files  Jun  30  1937    Estate  Tax 

Commissioner  of  Internal  Revenue, 
Washington,  D.  C. 

Receipt  is  acknowledged  of  Bureau  letter  dated  June 
22,  1937,  in  the  above  named  estate. 

In  this  connection,  there  is  transmitted  herewith  an  ap- 
praisal by  Preston  H.  Leslie  relative  to  the  valuation  of 
property  contained  in  certain  trusts  disclosed  under 
Schedule  E  in  the  estate  tax  return,  Form  706,  and  which 
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was  referred  to  in  Internal  Revenue  Agent  Eddy's  rejjort 

of  January  30,  1937. 

George  D.  Martin 
GEORGE  D.  MARTIN, 
Internal  Revenue  Agent  in  Charge. 

SMS:S 

Enclosure 

[Stamped]  :     Received  From   Files  Jul  2    1937     Field 
Review 

Los  Angeles,  Calif. 
San  Francisco,  Calif. 
Washington,  D.  C. 

CLAUDE  I.  PARKER 
Attorney  at  Law 

937  Munsey  Building 

Washington,  D.  C. 

National  5623 

[Stamped]  :     Internal  Revenue     Aug  31   1937     Miscel- 
laneous Tax  Unit 

August  30,  1937. 

Hon.  Guy  T.  Helvering, 
Commissioner  of  Internal  Revenue, 
Washington,  D.  C. 

In  re :     Estate  of  Peter  Ferry, 
Los  Angeles,  California. 
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Sir: 

Reference  is  made  to  your  letter  of  August  4,  1937, 
granting  thirty  days  in  which  to  file  a  protest  against 
the  findings  of  the  Commissioner  in  the  above  noted  case. 

The  attorney  who  is  handling  the  case  in  our  Los  An- 
geles office  is  absent  from  this  country  and  is  not  expected 
to  return  until  about  October  1st. 

It  will  be  greatly  appreciated  if  an  extension  of  time 
until  November  4,  1937  is  granted  the  Estate  of  Peter 
Ferry  in  which  to  file  a  protest. 

Respectfully, 


L.  A.  Luce 


NJ.P. 

MT-ET-7738-6th  California 

Estate  of  Peter  Ferry 

Date  of  death— June  16,  1935 


Sep  7-1937 


Catherine  B.  Ferry,  Executrix, 
3030  North  Chevy  Chase, 
Glendale,  California. 
Madam : 

Reference  is  made  to  the  request  of  Mr.  L.  A.  Luce  for 
an  extension  of  time  for  the  fifing  of  certain  evidence  in 
connection  with  the  above-named  estate. 

The  extension  granted  to  November  4,  1937,  is  hereby 
confirmed. 

Respectfully, 

(Signed) 
(Signed)  ADELBERT  CHRISTY 
Adelbert  Christy, 
Acting  Deputy  Commissioner. 
NJP/R 
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November  10,  1937. 

MT-ET-7738-6th  California 
Estate  of  Peter  Ferry 

L.  A.  Luce.  Attorney, 

937  Munsey  Building, 
Washington,  D.  C. 

Sir: 

In  compliance  with  your  request,  a  hearing  with  re,s]:)ect 
to  the  Federal  estate  tax  liability  of  the  above-named 
estate  has  been  scheduled  for  9:30  a.  m.,  December  16, 
1937,  Room  6237,  Internal  Revenue  Building,  Twelfth 
Street  and  Constitution  Avenue,  Northwest,  Washington, 
D.  C. 

Any  additional  documentary  evidence  which  the  estate 
desires  to  submit  in  support  of  its  contentions  should  be 
on  file  in  this  office  five  days  prior  to  the  date  of  the 
hearing. 

Respectfully, 

(Signed)   D.  S.  Bliss, 
D.  S.  Bliss, 
Deputy  Commissioner, 
ms 

ROUTING  TAG 

To :     Storz 

From :    LAC 

Return  to  sender 

(if  checked) 

should  further  cont  be  granted? 

Yes,  in  accordance  with  understanding  at  1st  comp. 

G.  S. 
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[Stamped]  :     Internal  Revenue     Nov.  4  1937     Miscel- 
laneous Tax  Unit 

[Stamped]  :    Received — Files    Nov  5  1937    Estate  Tax 

[Stamped]  :     Protest  M.H.H./AMB 

STATEMENT  OF  PROTEST 

With  Respect  To 
DEFICIENCY  CLAIMED  IN  FEDERAL  ESTATE 
TAX  PROPOSED  TO  BE  ASSESSED  AGAINST 
CATHERINE  B.  FERRY,  EXECUTRIX  OF  THE 
ESTATE  OF  PETER  FERRY,  WHO  DECEASED 
JUNE  16,  1935. 

PROTESTANT'S  ADDRESS   IS: 

Care  of  Claude  L  Parker, 

808  Bank  of  America  Building, 

650  South  Spring  Street, 

Los  Angeles,  California. 

Los  Angeles,   California, 
October  29,  1937. 

[Stamped]  :  Dispatched  from  Files  E.  T.  Div.  With 
Case  Nov  6  1937 

Honorable  Guy  T.  Helvering, 
Commissioner  of  Internal  Revenue, 
Washington,  D.  C. 

Sir: 

Receipt  is  acknowledged  of  your  letter  bearing  date  of 
August  4,  1937,  carrying  symbols  MT-ET-7738-6th  Cali- 
fornia, and  bearing  signature  of  D.  S.  Bliss,  Deputy  Com- 
missioner, which  letter  authorizes  taxpayer,  if  dissatisfied 
with   the  tentative  decision  of  the  Commissioner  of   In- 
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ternal  Revenue  therein  madt.  to  file,  within  a  period  of 

thirty  days,  her  protest. 

Receipt  is  also  acknowledged  of  your  letter  bearing 
symbols  above  given,  in  which  the  time  for  filing  protest 
against  the  proposed  deficiency  set  forth  in  your  letter  of 
August  4,  1937  is  extended  to  November  4,  1937. 

Protestant  expresses  her  appreciation  for  the  privilege 
of  being  permitted  to  register  her  dissatisfaction  with  the 
proposed  determination  of  the  Commissioner  and  expresses 
her  appreciation  of  the  extension  granted  within  which  to 
file  this  protest. 

Protestant  is  dissatisfied  with  the  proposed  determina- 
tion and  assigns  errors  specifically  as  follows : 

First :  That  the  Commissioner  has  erred  in  increasing 
the  gross  estate  by  including  therein  certain  trusts  spe- 
cifically set  out  in  said  letter  of  August  4,   1937. 

Second :  That  the  Commissioner  erred  in  increasing 
valuations  of  items  of  insurance  as  set  out  in  said  letter 
of  August  4,  1937. 

Third:  That  the  Commissioner  erred  in  refusing  to 
allow  the  full  amount  of  deductions  shown  in  the  Federal 
estate  tax  return  filed,  and  in  allowing  only  the  amount 
of  deductions  to  the  extent  of  the  \'alue  of  the  probate 
estate. 

The  facts  upon  which  the  protestant  relies  arc  briefly 
as  follows: 

Respecting  the  inclusion  in  the  gross  estate  of  certain 
trusts  as  transfers,  protestant  states  that  prior  to  the 
death  of  the  decedent,  the  decedent  and  your  protestant 


916  Ethel  Strickland  Rogan,  etc. 

(Defendant's  Exhibit  F) 

made  certain  transfers  of  their  property  in  trust;  that  said 

trusts  are  as  follows: 

Trust  No.  5869,  created  February  10,  1925,  in  which 
the  Security  Trust  and  Savings  Bank,  a  corporation,  was 
named  as  Trustee,  and  in  which  the  decedent  and  your 
protestant  were  named  as  Trustors; 

Trust  No.  2012,  created  April  9,  1925,  in  which  the 
Citizens  National  Trust  and  Savings  Bank  was  the  Trus- 
tee, and  the  decedent  and  your  protestant  were  the 
Trustors ; 

Trust  created  October  9,  1925,  in  which  the  Pacific 
Southwest  Trust  and  Savings  Bank  was  the  Trustee,  and 
in  which  the  decedent  and  your  protestant  were  the 
trustors. 

Trust  No.  1052,  created  Nvomber  2,  1925,  in  which  the 
Title  Guarantee  and  Trust  Company  was  named  Trustee, 
and  in  which  the  decedent  and  your  protestant  were  named 
the  Trustors; 

Trust  No.  6204,  created  June  5,  1930,  in  which  the 
Citizens  National  Trust  and  Savings  Bank  of  Los  Ange- 
les was  named  the  Trustee,  and  in  which  the  decedent 
and  your  protestant  were  named  the  Trustors. 

In  each  and  every  of  said  trusts  it  will  be  noted  that 
both  the  decedent  and  your  protestant  are  the  trustors. 
The  creation  of  such  trusts  effected  between  the  decedent 
and  your  protestant  a  property  settlement  agreement  to 
the  effect  that  each  would  be  vested  at  the  time  of  the 
creation  of  each  of  said  trusts  with  an  undivided  One- 
Half  {Yz)  interest  in  the  property  which  comprised  the 
corpus  of  the  trust. 
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In  California  a  husband  cind  wife  may  make  a  prop- 
erty settlement  agreement.  (See  Section  158,  Civil  Code 
of  the  State  of  CaHfornia). 

In  California  contracts  may  be  either  express  or  im- 
plied. (See  Section  1619,  Civil  Code  of  the  State  of  Cali- 
fornia). 

An  implied  contract  is  one  the  existence  of  terms  of 
which  is  manifested  by  conduct.  (See  Section  1621,  Civil 
Code  of  the  State  of  California). 

It  cannot  be  doubted  that  in  the  instant  matter  the 
decedent  and  protestant  by  their  conduct  in  placing  their 
property  in  trust  effected  a  property  settlement  agreement 
and  that,  therefore,  each  would  be  the  owner  at  the  time 
of  the  creation  of  such  trust  of  an  undivided  One-Half 
(^)  interest  in  the  property  comprising  the  corpus  of. 
said  trust,  as  hereinbefore  stated;  that,  therefore,  no  more 
than  One-Half  (3^2)  of  the  value  of  the  corpus  of  such 
trusts  would  be  included  in  the  gross  estate  of 
the  decedent  for  Federal  estate  tax  purposes.  Fur- 
ther, if  the  trusts  had  been  revoked,  or  could  have  been 
revoked,  the  property  would  have  vested  in  the  decedent 
and  your  protestant  as  tenants  in  common  since,  upon  the 
revocation  of  a  trust,  the  corpus  of  such  trust  re-vests  in 
the  trustors  thereof.  (See  Section  2280  of  the  Civil  Code 
of  the  State  of  California).  Such  transfers,  therefore, 
should  not  be  included  in  the  gross  estate  of  the  decedent 
to  the  full  extent  of  their  value  but,  at  most,  should  be 
included  only  as  to  One-Half  (3/2)  of  the  value  of  the 
corpus  of  said  trusts. 

Bank  of  America  Trust  Co.  v.  Com.   (Merton  J. 
Price  Est)  34  BTA  684  aff'd  9th  CCA  6-21-37 
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As  to  the  increase  in  valuation  of  insurance  policies, 
your  protestant  is  informed  and  believes  and,  therefore, 
states  it  to  be  a  fact  that  the  values  returned  in  the  Fed- 
eral estate  tax  return  filed  herein  are  the  true  values  of 
such  insurance  policies. 

As  to  the  deductions  taken  by  the  estate  of  decedent, 
there  is  apparently  no  dispute  as  to  the  correctness  thereof. 
The  Commissioner  has  merely  limited  the  deductions  to 
the  total  appraised  value  of  the  probate  estate,  apparently 
upon  the  theory  that  that  amount  represents  the  total 
amount  of  the  debts  and  deductions  which  will  be  payable 
out  of  said  probate  estate.  This  question  has  been  ruled 
upon  by  the  Board  of  Tax  Appeals  and  the  Federal  Courts 
adversely  to  the  position  taken  by  the  Commissioner. 

See  Union  Guardian  Trust  Co.     32  B.T.A.  996; 

Mary  Q.  Hallock,  34  B.T.A.  575; 

Edna  F.  Hays,  34  B.T.A.  808; 

Edith  M.  O'Donnell,  35  B.T.A.  2>7,  decided  Janu- 
ary 12,  1937; 

Commissioner  of  Internal  Revenue  v.  Strauss,  77 
Fed.   (2nd)  401; 

Baer  v.  Milbourne,  13  Fed.  Supp.,  998; 

Thomas  De  C.  Ruth,  et  al.,  v.  Commissioner, 
Docket  No.  80840,  promulgated  June  22,  1937, 
36  B.T.A ; 

Commissioner  v.  Ames,  88  Fed.  (2nd)  388; 

Commissioner  v.  Windrow,  Fed.  (2nd)  

(CCA.  5th  Circuit,  March  6,  1937); 
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Helvering  v.   Northwestern  National   Bank,   

Fed.  (2nd)  (CCA.  8th  Circuit,  April  14, 

1937). 

It  is  respectfully  submitted  that  this  question  is  no 
longer  an  open  question  but  has  been  definitely  decided 
that  the  full  amount  of  deductions,  irrespective  of  the 
value  of  the  probate  estate,  should  be  allowed. 

In  conclusion,  your  protestant  submits  that  a  recon- 
sideration should  be  given  by  the  Commissioner  to  the 
points  here  involved,  and,  upon  such  reconsideration,  ad- 
justments made  in  accordance  with  the  facts  and  argu- 
ments set  forth  herein,  and  that  no  more  than  One-Half 
(>4)  of  the  value  of  the  corpus  of  the  trusts  should  be 
included  in  decedent's  gross  estate ;  that  the  insurance  poli- 
cies should  be  valued  as  per  the  Federal  estate  tax  re- 
turn ;  and  that  the  full  amount  of  the  deductions  as  claimed 
in  the  Federal  estate  tax  return  should  be  allowed. 
Respectfully  submitted, 

CATHERINE  B.  FERRY 
Catherine  B.  Ferry 
Executrix  of  the  Estate  of  Peter  Ferry 
Claude  I.  Parker 
CLAUDE  I.  PARKER 
Ralph  W.  Smith 
RALPH  W.  SMITH 
808  Bank  of  America  Building, 
Los  Angeles,  California, 
Attorneys  for  the  Administratrix 
Of  Counsel: 
L.  A.  Luce, 
L.  A.  LUCE, 
937  Munsey  Building, 
Washington,  D.  C. 
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State  of  California 

County  of  Los  Angeles — ss: 

Catherine  B.  Ferry,  being  first  duly  sworn,  deposes  and 
says :  that  she  is  the  duly  appointed,  qualified  and  acting 
Administratrix  of  the  Estate  of  Peter  Ferry,  deceased  and 
is  the  taxpayer  named  in  the  foregoing  Statement  of  Pro- 
test and  that  she  has  read  the  said  protest  and  knows  the 
contents  thereof;  and  that  the  same  is  true  of  her  own 
knowledge,  except  as  to  the  matters  which  are  therein 
stated  upon  her  information  and/or  belief,  and  as  to  those 
matters  that  she  believes  it  to  be  true. 

Catherine  B.  Ferry 

Subscribed  and  sworn  to  before  me  this  30  day  of  Oct, 
1937 

Verna  Frantz 
Notary  Public  in  and  for  the  County  of 
Los  Angeles,  State  of  California 
My  Commission  Expires  May  14,  1941. 

CERTIFICATE 

I  hereby  certify  that  the  foregoing  protest  was  prepared 
by  me  for  and  on  behalf  of  taxpayer;  that  the  facts  re- 
cited in  said  protest  are  the  exact  facts  as  given  to  me  by 
the  taxpayer  and  to  the  best  of  my  knowledge  and  belief 
are  true  and  correct. 

Dated  at  Los  Angeles,  California,  this  30  day  of  Octo- 
ber, 1937. 

J.  EVERETT  BLUM 

With  CLAUDE  I.  PARKER  & 

RALPH  W.  SMITH 

808  Bank  of  America  Building 
Los  Angeles,  California. 
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Los  Angeles,  Calif. 
San  Francisco,  Calif. 
Washington,  D.  C. 

CLAUDE  L   PARKER 

Attorney  at   Law 

937  Munsey  Building 

Washington,  D.  C. 

National  5623 

November  5,  1937. 

[Stamped]  :  Internal  Revenue  Miscellaneous  Tax 
Unit  Nov  6  1937.  Received  Nov  19  1937  Estate  Tax 
Division 

Honorable  Guy  T.  Helvering, 
Commissioner  of  Internal  Revenue, 
Washington,  D.  C. 

Attention — Estate  Tax  Division. 

xAlT-ET-7738-6th  California. 

In  re:    Estate  of  Peter  Ferry. 

Sir: 

A  protest  was  filed  in  the  above  case  on  November  4, 
1937.  After  your  office  has  had  an  opportunity  to  con- 
sider the  protest  it  is  respectfully  requested  that  the  un- 
dersigned be  granted  a  conference  as  duly  authorized  rep- 
resentative of  the  Estate  of  Peter  Ferry. 

Respectfully, 

L.  A.  Luce 
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[Written]  :     Grant  Conf  —  No  valuation  question  C  P 
MT-ET-Cl-7738-6th  California 


Estate  of  Peter  Ferry 

Date  of  death — ^June  16,  1935 

Mr.  H.  K.  Melcher, 

Head,  Estate  Tax  Division. 


December  23,  1937. 


CONFERENCE   MEMORANDUM— ESTATE  TAX 

DIVISION 

Date  of  hearing:    December   16,   1937. 

Estate    represented    by:     L.    A.    Luce,    attorney    holding 
power  of  attorney  and  practice  card. 

Bureau  represented  by:    C.  Palmer,  Adjustment  Section. 

Subject:     Insurance,   transfers,   and   limitation  of  deduc- 
tions. 

Gross  Estate 

Tentatively  Proposed 

Returned  Determined  Determination 


Insurance : 

Insurance  pay- 
able to  benefici- 
aries other  than 
the  estate  in  ex- 
cess of  the 
$40,000.00  ex- 
emption $260,071.24     $292,632.72     $292,632.72 

The  decedent  retained  all  incidents  of  ownership  in  the 
policies  to  the  date  of  his  death.  However,  the  estate 
contends  that  the  wife  acquired  a  vested  community  in- 
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terest  in  one-half  of  the  insurance  that  was  purchased  by 
premiums  paid  with  community  funds  subsequent  to  July 
29,  1927.  the  effective  date  of  section  161(a)  of  the  Civil 
Code  of  California. 

2 — Estate  of  Peter  Ferry 

This  question  was  settled  by  the  decision  of  Newman 
V.  Commissioner,  76  Fed.  (2d)  449,  certiorari  denied  56 
S.  Ct.  116.  The  principle  announced  in  the  Newman  case 
was  adopted  and  applied  in  the  Merton  J.  Price  estate  (a 
California  case)  in  Bank  of  America  Trust  Company  v. 
Commissioner,  34  B.  T.  A.  684,  which  was  affirmed  by 
the  Ninth  Circuit  Court  of  Appeals  on  June  21,  1937.  Ac- 
cordingly, the  entire  amount  of  the  proceeds  of  the  poli- 
cies in  excess  of  $40,000.00  was  properly  included  in  the 
gross  estate  in  the  30-day  letter  and  no  adjustment  is  in 
order. 

Tentatively  Proposed 

Returned  Determined  Determination 

Transfers : 

Trust  No.  6204 

created  June  5, 

1930  0.00     $195,850.37    $195,850.37 

The  first  paragraph  of  the  trust  instrument  recites  that 
the  trustee  has  received  from  Peter  L.  Ferry  and  Cath- 
erine B.  Ferry,  husband  and  wife,  of  Glendale,  California, 
hereinafter  called  "trustors",  a  conveyance  and  transfer 
to  it  of  the  trust  property. 

The  important  provisions  of  the  trust  are  as  follows: 

"Article   VI 
"During  the  term  of  this  trust  said  Trustors  have 
reserved  and  it  is  an  express  term  and  provision  of 
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this  trust,  that  they  shall  be  allowed  to  continue  in 
full,  free  and  undisturbed  possession  of  the  whole 
of  the  trust  estate,  without  any  rental  or  accounting 
therefor  to  said  Trustee  or  any  of  the  other  bene- 
ficiaries under  this  trust;  but  they  shall  not  incur 
any  liabilities  in  connection  therewith  for  which  the 
Trustee  may  in  any  event  become  legally  chargeable. 
Provided,  however,  that  at  any  time  upon  the  written 
request  of  Trustors,  or  the  survivor  and  two  bene- 
ficiaries herein,  Children  of  Trustors,  and  after  the 
death  of  both  of  Trustors,  then  upon  the  request  of 
the  majority  of  beneficiaries  herein,  Children  of  Trus- 
tors, said  Trustee  shall  take  over  the  actual  and  ac- 
tive management  of  the  trust  estate. 

3 — Estate  of  Peter  Ferry 

"Article  VII 

"The  entire  net  income  derived  from  the  trust  es- 
tate and  available  for  distribution  hereunder  shall  be 
paid  monthly  to  the  Trustors  jointly  during  their 
lifetime,  and,  upon  the  death  of  either,  then  to  the 
survivor  during  his  or  her  lifetime,  or  until  the 
revocation  or  modification  of  this  trust  as  herein- 
after provided.  Trustee  to  make  quarterly  state- 
ments. 

"Article  VIII 

"Upon  the  demise  of  the  surviving  Trustor,  the 
Trustee  shall  apportion  the  trust  estate  remaining 
(but  without  making  any  physical  segregation  or  di- 
vision thereof  except  if  and  when  and  to  the  extent 
required   to   make   distribution   therefrom   as   herein- 
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after  provided)   into  undivided  shares  or  portions  as 
follows : 

''One  share  shall  be  apportioned  upon  the  prin- 
ciple of  representation  to  each  of  the  then  living 
children  of  the  Trustors  and  then  living  lawful  issue 
of  each  deceased  child. 

*  *       * 

"Article  XI 

"It  is  a  further  provision  of  this  trust,  that  said 
Trustors  have  reserved,  and  said  Trustee  does  hereby 
assent  to,  the  express  right  and  power  reserved  unto 
said  Trustors  during  their  joint  lives  and  acting 
jointly,  and  upon  the  death  of  either  of  them  then  to 
the  survivor  acting  jointly  with  two  of  the  Children 
of  Trustors,  herein  named  beneficiaries,  to  revoke  in 
whole  or  in  part  this  trust  at  any  time  by  notice  of 
revocation  in  writing,  addressed  and  delivered  to  said 
Trustee  and  executed  by  the  required  parties  above 
stated;  said  notice  to  be  given  at  least  thirty  (30) 
days  prior  to  the  taking  effect  of  such  revocation. 

*  *       * 

"It  is  an  express  term  and  ccjndition  of  this  trust 
that  the  Trustors  have  reserved  and  vested  in 
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themselves  jointly  during  their  joint  lives,  and  after 
the  death  of  either  of  them  then  unto  the  surviving 
Trustor  and  two  of  the  Children  of  Trustors,  here- 
in named  beneficiaries,  the  general  and  specific  right, 
power  and  option  at  any  time  or  from  time  to  time 
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during  their  lives  and  while  this  trust  is  in  effect, 
by  written  instrument  executed  jointly  with  said 
Trustee,  to  change  or  amend,  substitute  or  add  other 
or  new  provisions  to  this  trust  in  whole  or  in  part 
in  any  respects  without  limitation." 

The  entire  income  was  payable  to  the  trustors  jointly 
during  their  lifetime  and  upon  the  death  of  either  the 
entire  income  is  payable  to  the  survivor  of  the  trustors 
during  his  or  her  lifetime.  Upon  the  death  of  the  sur- 
viving trustor,  the  property  is  to  be  distributed  in  equal 
shares  among  the  then  living  children  of  the  trustors 
and  the  issue  of  any  deceased  child,  except  that  the  share 
of  any  children  under  the  age  of  30  years  is  to  be  held 
in  trust  until  such  child  reaches  the  age  of  30  years.  The 
trustors  reserved  the  power  during  their  joint  lives  to 
revoke  the  trust  in  whole  or  in  part  and  after  the  death 
of  one  of  the  trustors,  the  surviving  trustor,  acting  jointly 
with  two  of  the  children,  had  the  power  to  revoke  the 
trust  in  whole  or  in  part. 

The  trustors  also  reserved  the  right,  acting  jointly 
during  their  joint  lives,  to  change  or  amend,  substitute 
or  add  other  or  any  provisions  to  the  trust  without  limi- 
tation, and  after  the  death  of  one  of  the  trustors  such 
right  was  reserved  to  the  surviving  trustor  acting  jointly 
with  two  of  the  children. 

As  this  trust  was  created  after  the  effective  date  of 
the  Revenue  Act  of  1924  and  could  have  been  altered, 
amended,  or  revoked  with  the  consent  of  the  wife,  who 
was  only  one  of  seven  named  beneficiaries,  the  transfer 
comes  squarely  within  the  provisions  of  section  302(d) 
of   the   Revenue   Act   of    1926,   and   the   decision   of   the 
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Supreme  Court  of  the  United  States  in  the  case  of  City 
Bank  Farmers  Trust  Company  v.  Commissioner  in  the 
Gertrude  Feldman  James  estate.  Also,  the  entire  value 
of  the  trust  is  includible  in  the  gross  estate  under  the 
provisions  of  section  803  of  the  Revenue  Act  of  1932 
as  the  decedent  retained  the  right  to  receive  the  income 
therefrom  for  a  period  not  ascertainable  without  refer- 
ence to  his  death. 

5 — Estate  of  Peter  Ferry 

Tentatively  Proposed 

Returned  Determined  Determination 


Transfers   (cont'd) : 
Trust  No.  2012 
created  April  9, 
1925  0.00      $82,289.16      $82,289.16 

The  first  paragraph  of  the  trust  agreement  recites  that 
Peter  L.  Ferry  and  Catherine  B.  Ferry,  his  wife,  herein- 
after called  the  ''trustors'',  have  deposited  with  the  trus- 
tee certain  described  property. 

The  important  provisions  of  the  trust  are  as  follows: 

"2.  To  receive  and  receipt  for  all  of  the  income 
which  may  be  derived  from  the  corpus  of  this  Trust 
and  to  pay  over  monthly  to  Peter  L.  Ferry  and 
Catherine  B.  Ferry,  his  wife,  Mary  Alice  Ferry, 
James  L.  Ferry,  Peter  L.  Ferry,  Jr..  Catherine  Helen 
Ferry,  John  M.  Ferry  and  William  F.  Ferry,  chil- 
dren of  Peter  L.  Ferry  and  Catherine  B.  Ferry  upon 
their   sole   and    separate   receipt,   all   the   income   de- 
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rived  therefrom,   share  and  share  ahke,   for  the  re- 
mainder of  their  natural  lives  unless  this  Trust  be 
previously  terminated  as  hereinafter  provided. 
*         *         * 

"This  Declaration  of  Trust  may  be  revoked,  modi- 
fied or  amended  upon  the  written  order  of  Peter  L. 
Ferry  and  Catherine  B.  Ferry,  and  any  three  of  the 
remaining  beneficiaries  hereunder." 

Under  date  of  March  30,  1929,  the  trust  was  amended 
to  include  as  a  beneficiary  a  child  born  after  the  date 
of  the  creation  of  the  trust. 

The  trust  provides  that  upon  the  death  of  the  decedent 
and  his  wife  the  interest  of  four  of  the  children  in  the 
principal  is  payable  to  them  in  installments  upon  their 
arriving  at  certain  ages,  and  the  interest  of  the  two  re- 
maining children  is  to  be  held  in  trust  for  them  for  life 
with  remainder  to  their  issue. 

6 — Estate  of  Peter  Ferry 

This  trust  was  created  after  the  eflfective  date  of  the 
Revenue  Act  of  1924  and  could  have  been  revoked  by  the 
decedent  and  his  wife  with  the  consent  of  any  three  of 
the  six  children  beneficiaries.  Accordingly,  the  transfer 
comes  within  the  provisions  of  section  302(d)  of  the 
Revenue  Act  of  1926. 

Tentatively  Proposed 

Returned  Determined  Determination 


Transfers  (cont'd) : 
Trust  No.  S-5869 
created  February 
10,  1925  0.00     $108,363.36    $108,363.36 
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The  first  paragraph  of  the  trust  agreement  recites  that 
the  trustee  has  received  from  Peter  L.  h^erry  and  Cath- 
erine B.  Ferry,  his  wife,  the  "trustors",  certain  property. 

The  important  provisions  of  the  trust  are  as  follows : 

"IV. 

"It  is  an  express  provision  of  this  trust  that  there 
has  been  reserved  the  right  (to  which  reservation 
the  Trustee  hereby  assents)  in  the  Trustor,  Peter  L. 
Ferry,  to  revoke  and  terminate  this  trust,  in  whole 
or  in  part,  at  any  time  during  his  life,  by  a  notice 
of  revocation  in  writing,  signed  by  him,  and  ad- 
dressed and  delivered  to  the  Trustee  at  its  Trust 
Department  at  it  [its]  Head  Office,  in  Los  Angeles, 
California,  not  less  than  thirty  (30)  days  prior  to 
the  taking  effect  of  such  revocation,  providing  that 
a  majority  of  the  living  beneficiaries  (including  each 
of  the  Trustors)  who  at  that  time  are  entitled  to 
receive  income  from  this  trust  and  who  are  under  no 
disability,  shall  consent  in  writing  to  such  revocation. 
On  such  revocation  becoming  effective,  the  trust  as 
to  the  portion  of  the  trust  estate  to  which  such  no- 
tice may  relate,  if  it  be  only  in  part,  or  as  to  the 
entire  trust  estate,  if  it  be  a  total  revocation,  shall 
terminate,  and  such  part  of  the  trust  estate  or  all,  as 
the  case  may  be,  shall  vest  in  and  be  conveyed,  trans- 
ferred and  delivered,  discharged  of  any  trust,  to  the 
Trustors,  if  they  both  are  living,  and  if  Peter  L. 
Ferry  alone  of  the  Trustors  be  living,  then  to  him. 
*         *         * 
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7 — Estate  of  Peter  Ferry 

"VIII. 

"The  net  income  derived  from  the  trust  estate,  to 
the  extent  of  Three  Hundred  ($300.00)  Dollars  per 
year  only,  shall  go  and  be  paid  in  monthly  install- 
ments to  Mrs.  Mary  B.  O'Brien,  who  is  the  mother 
of  the  Trustor,  Catherine  B.  Ferry,  as  long  as  said 
Mary  B.  O'Brien  shall  live.  Subject  to  the  payment 
of  this  amount  to  Mrs.  Mary  B.  O'Brien  (and  the 
trust  unless  revoked  shall  not  terminate  prior  to 
her  death),  the  net  income  shall  be  paid  in  monthly 
installments  as  nearly  equal  as  practicable,  as  fol- 
lows: 

"In  equal  shares  to  each  of  the  Trustors  and  each 
of  the  lawful  children  of  the  Trustors,  their  present 
children  and  the  dates  of  their  births  being  as  fol- 
lows:   (Names  of  six  children  follow.)" 

The  provision  for  distribution  of  the  principal  upon 
the  death  of  the  survivor  of  the  trustors  is  substantially 
the  same  as  provided  in  the  two  preceding  trusts. 

As  the  trust  was  created  after  the  effective  date  of  the 
Revenue  Act  of  1924  and  was  subject  to  revocation  by 
the  decedent  with  the  consent  of  his  wife  and  a  majority 
of  the  children,  the  transfer  comes  within  the  provisions 
of  section  302(d)  of  the  Revenue  Act  of  1926. 

Tentatively  Proposed 

Returned  Determined  Determination 

Transfers  (cont'd) : 
Trust  No.  SS-4358 
created  October  9, 
1925  0.00      S95,1S2.02      $95,182.02 
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The  trust  agreement  recites  that  the  property  was  re- 
ceived by  the  trustee  from  Peter  L.  Ferry  and  Catherine 
B.  Ferry,  his  wife,  as  "trustors". 

8 — Estate  of  Peter  Ferry 

The  important  provisions  of  the  trust  are  as  follows: 

"VII. 
"The  entire  net  income  derived  from  said  trust 
estate  and  available  for  distribution  hereunder  shall 
be  paid  monthly  in  equal  parts  share  and  share  alike 
to  the  trustors,  Peter  L.  Ferry,  Catherine  B.  Ferry, 
and  their  issue,  Mary  Alice  Ferry,  James  L.  Ferry, 
Peter  L.  Ferry,  Jr.,  Catherine  H.  Ferry,  John  M. 
Ferry  and  William  Ferry,  for  and  during  the  terms 
of  their  natural  lives  or  of  the  happening  of  the 
events  hereinafter  provided  for. 
*         *         * 

"IX. 

"It  is  an  express  condition  of  this  trust  that  the 
same  is  hereby  made  absolute  and  irrevocable  except 
as  to  the  power  reserved  in  the  trustor  to  make 
modifications  therein  during  the  lifetime  of  the  trus- 
tor, Peter  L.  Ferry,  such  modification  or  modifica- 
tions to  be  effective  only  with  the  consent  of  the 
majority  of  the  beneficiaries  under  this  trust. 

"After  the  death  of  the  trustor,  Peter  L.  Ferry, 
the  above  power  to  modify  this  trust  shall  cease  and 
terminate. 

"X. 

"It  is  a  further  provision  of  this  trust  that  the 
said   trustors   have   reserved   unto   themselves  and   a 
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majority  of  the  beneficiaries,  the  right,  at  any  time 
upon  written  notice  deHvered  to  the  said  Trustee,  to 
alter  and  change  the  terms  and  conditions  of  this 
trust  as  well  as  the  beneficiaries  therein  named  and 
such  right  shall  be  effective  immediately  upon  the 
receipt  of  said  Notice  by  said  Trustee  except  in  so 
far  as  such  alteration  or  changes  would  affect  the 
term  of  the  preceding  paragraph  hereof  making  the 
said  trust  absolute  and  irrevocable." 

9 — Estate  of  Peter  Ferry 

The  provision  for  disposition  of  the  principal  is  sub- 
stantially the  same  as  contained  in  the  other  trusts. 

This  trust  was  created  after  the  effective  date  of  the 
Revenue  Act  of  1924.  The  decedent  reserved  the  right 
to  make  modifications  during  his  life  with  the  consent  of 
a  majority  of  the  beneficiaries  and  the  decedent  reserved 
the  right,  with  the  consent  of  his  wife  and  a  majority 
of  the  beneficiaries,  to  alter  and  change  the  terms  and 
conditions  of  the  trust  as  well  as  the  beneficiaries.  This 
transfer  comes  within  the  provisions  of  section  302(d) 
of  the  Revenue  Act  of  1926. 

Tentatively  Proposed 

Returned  Determined  Determination 


Transfers  (cont'd) : 
Trust  No.   1052 
created  November  2, 
1925  0.00      $126,604.80      $126,604.80 

The  first  paragraph  of  the  trust  agreement  recites  that 
the  trustee  has  received  the  trust  property  from  Peter  L. 
Ferry  and  Catherine  B.  Ferry,  the  trustors. 
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The  important  provisions  of  the  trust  are  as  follows: 
''Fourth :     The    entire    net    income    derived    from 
the  Trust  Estate  and  available  for  distribution  here- 
under shall  be  paid  monthly  to  the  Trustors  and  to 
the  survivor  of  them,  during  their  lives.     *     '''     * 

"Fifth :  It  is  an  express  provision  of  this  Trust 
that  the  same  is  and  shall  be  absolute  and  irrevocable 
except  that  said  Trustors  have  reserved  unto  them- 
selves and  a  majority  of  the  Beneficiaries  the  right  at 
any  time  upon  written  notice  delivered  to  said  Trus- 
tee, to  change  the  time  of  payment  and/or  the  pro- 
portion of  income,  and/or  the  Beneficiaries  mentioned 
in  Article  Four  of  this  Trust,  and  such  change  shall 
be  effective  immediately  upon  receipt  of  said  written 
notice  by  said  Trustee." 

10 — Estate  of  Peter  Ferry 

The  provision  for  distribution  of  the  principal  upon 
the  death  of  the  trustors  is  substantially  the  same  as  con- 
tained in  the  other  trusts. 

As  the  trust  was  created  after  the  effective  date  of  the 
1924  Act  and  as  the  trustors  reserved  the  right  with  the 
consent  of  a  majority  of  the  beneficiaries,  to  change  the 
beneficiaries  and  change  the  proportion  of  the  income 
payable  to  the  beneficiaries,  the  transfer  comes  within 
the  provisions  of  section  302(d)  of  the  Act. 

This  trust  was  amended  on  March  3,  1930,  to  include 
as  a  beneficiarv  the  child  born  on  March   17.  1929. 


934  Ethel  Strickland  Rogan,  etc. 

(Defendant's  Exhibit  F) 

Tentatively  Proposed 

Returned  Determined  Determination 

Transfers  (cont'd) : 
Trust  No.  1080 
created  July  10, 
1925  0.00        $2,547.74        $2,547.74 

The  above  item  represents  a  declaration  of  trust  cre- 
ated by  Harry  G.  MacBain  to  sell  certain  real  estate.  On 
July  11,  1925,  the  decedent  purchased  a  1/10  interest  in 
the  trust  and  took  title  thereto  as  joint  tenant  with  his 
wife.  The  internal  revenue  agent  states  on  page  13  of 
his  report  that  the  decedent  transferred  his  interest  in 
the  joint  tenancy  to  three  of  his  children  as  a  gift  on 
May  28,  1935.  The  transfer  was  made  18  days  prior 
to  decedent's  death  when  decedent  was  in  the  last  stages 
of  cancer.  This  transfer  may  be  included  only  as  a  trans- 
fer made  in  contemplation  of  death. 

Tentatively  Proposed 

Returned  Determined  Determination 


Transfers  (cont'd)  : 
476    shares    First 
National  Bank  of 

0.00 
Glendale  0.00        $5,950.00        $5>95Q-QQ 

11 — Estate  of  Peter  Ferry 

On  December  8,  1934.  the  decedent  transferred  476 
shares  of  First  National  Bank  stock  to  his  son  Peter  Leo 
Ferry.  The  agent's  report  contains  the  following  in- 
formation with  respect  to  this  transfer: 

"It  appears   from  the  statements  to  me  by  Peter 
Leo  Ferry,  James  L.  Ferry  and  Catherine  B.  Ferry 
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that  this  stock  was  given  to  the  said  Peter  Leo 
Ferry,  by  the  decedent,  out  of  his  block  of  stock  in 
said  bank  in  order  to  induce  him  to  remain  as  an 
employee  of  said  bank  and  not  leave  the  bank  as  he 
intended  to  do.  The  stock  was  delivered  in  person 
to  said  son  on  the  date  named  above  and  he  at  all 
times  has  had  possession  of  it.  The  stock  has  never 
paid  a  dividend  and  was  transferred  of  record  in 
stock  book  of  said  bank  at  time  of  gift." 

The  following  statement  appears  under  Schedule  E  of 
the  return: 

"The  donee  was  employed  and  is  now  employed  by 
the  aforesaid  bank  and  it  was  therefore  given  to  him 
in  order  to  secure  his  position  and  enhance  his  pros- 
pects  for   advancement." 

The  decedent's  illness  was  definitely  diagnosed  as  can- 
cer on  August  29,  1934.  However,  irrespective  of  the 
condition  of  the  decedent's  health,  it  is  believed  that  the 
estate  has  overcome  the  presumption  that  this  small  trans- 
fer was  made  in  contemplation  of  death  and  it  is  recom- 
mended that  this  transfer  be  excluded  from  the  gross 
estate. 

The  decedent  was  domiciled  in  the  State  of  California. 
He  left  surviving  a  widow  and  six  or  seven  children. 
Four  of  the  trusts  were  created  in  the  year  1925  and 
one  trust  was  created  in  the  year  1930.  All  of  the  five 
trusts  were  in  existence  at  date  of  death.  In  all  five 
of  the  trust  agreements  the  decedent's  wife  was  named 
as  one  of  the  trustors.  However,  there  was  not  any  prior 
conveyance  to  the  wife  of  any  of  the  trust  property  and 
the  widow  informed  the  agent  that  she  never  inherited 
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any  property  and  did  not  contribute  any  property  to  the 
trusts.  In  the  estate  tax  return  filed  by  the  executrix 
the  following  statement  appears: 

"It  is  further  contended  that  the  interest  retained 
by    Catherine    B.    Ferry    in    the    trusts    hereinbefore 

12 — Estate  of   Peter   Ferry 

set  forth  was  not  transferred  to  her  by  decedent  but 
represents  the  community  property  acquired  by  de- 
cedent and  Catherine  B.  Ferry  since  their  marriage. 
*  *  *  That  it  was  necessary,  and  affiant,  Cath- 
erine B.  Ferry,  did,  join  in  the  creating  of  these 
trusts,  hereinbefore  set  forth  and  in  so  creating  these 
instruments  affiant  received  only  that  which  was  al- 
ready her  property  pursuant  to  the  laws  of  the  State 
of  California." 

It  is  contended  in  the  estate's  protest,  and  such  con- 
tention was  argued  at  the  hearing,  that  the  five  trusts 
were  made  in  pursuance  of  a  property  settlement  agree- 
ment between  the  decedent  and  his  wife.  There  has  not 
been  a  scintilla  of  evidence  submitted  to  substantiate  such 
contention.  The  representatives  of  the  estate  give  great 
weight  to  the  fact  that  the  wife  joined  as  a  trustor  in 
all  of  the  trust  agreements  and  urge  that  she  was  a 
transferor  of  one-half  of  the  property.  "The  community 
interest  of  the  wife  in  California  (except  as  provided  in 
section  161(a)  of  the  Civil  Code  of  California,  which 
exception  is  not  applicable  here)  is  an  expectancy,  and 
while  it  may  have  been  necessary  for  the  wife  to  join  in 
the  trust  so  as  to  release  her  expectancy  interest  in  com- 
munity property,  such  a  release  and  conveyance  by  the 
wife  does  not  constitute  a  transfer  to  the  trusts  by  the 
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wife  for  an  adequate  and  full  consideration  in  money  or 
money's  worth.  Tn  Mercantile  Trust  Company  v.  Hell- 
mich,  District  Court  of  United  States  for  the  Eastern 
District  of  Missouri,  C.  B.,  June  1924,  page  473,  it  was 
held  that  the  joinder  by  the  wife  in  a  trust  created  by 
the  husband,  while  an  effective  release  of  the  wife's  dower 
interest,  did  not  constitute  a  conveyance  by  the  wife  for 
an  adequate  and  lull  consideration  in  money  or  money's 
worth. 

In  Fish  V.  Commissioner.  27  B.  T.  A.  1002,  affirmed  by 
United  States  Court  of  Appeals  for  the  District  of  Co- 
lumbia, C.  B.,  June  1925,  page  392,  a  California  case, 
involving  transfers  made  by  husband  and  wife  jointly,  the 
Board  of  Tax  Appeals  said: 

*'By  joining  in  the  conveyance  in  September  1924 
Mrs.  Fish  relinquished  her  right  to  receive  one-half 
of  the  community  property  upon  the  death  of  Mr. 
Fish,  thereby  effectively  converting  the  community 
property  into  the  separate  property  of  the  husband 
(Paduveris  v.  Paris,  supra)  who  eo  instanti  made 
gifts  of  the  same  property  to  Mrs.  Fish  and  their 
children.    By 

13 — Estate  of   Peter   Ferry 

those  gifts  Mrs.  Fish  acquired  an  interest  vesting 
in  praesenti.  instead  of  an  interest  vesting  in  futuro 
which  she  theretofore  had.  Her  consent  to  the  gifts 
was  not  the  equivalent  of  a  purchase  of  one-half  of 
the  property,  but  a  relinquishment  of  her  interest  in 
the  other  half." 
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In  affirming  the  decision  of  the  Board  of  Tax  Appeals 
in  the  Fish  case,  the  court  of  appeals  said: 

"Exactly  what  interest  a  wife  has  in  real  estate 
during  her  husband's  life  under  that  and  similar  stat- 
utes in  California  has  been  much  litigated  in  that 
State,  and  we  find  it  difficult  to  ascertain  from  the 
cases  to  which  we  have  been  referred. 

"From  the  later  cases  it  appears  to  be  an  expec- 
tancy plus,  but  to  what  extent  plus  is  not  clear  *  *  * 
but  whatever  else  it  may  be,  her  community  estate 
is  certainly  a  statutory  substitute  for  dower,  and, 
consequently,  falls  within  the  expressed  provisions  of 
the  taxing  act  controling  this  matter.  *  *  *  For 
her  signature  to  such  a  deed,  a  wife  may — and  she 
frequently  does — exact  a  consideration,  but  there  is 
no  evidence  in  this  record  that  Mrs.  Fish  did  so,  or 
that  either  .she  or  her  husband  intended  that  her 
signature  to  the  deed  to  their  children  should  serve  as 
a  valuable  consideration  for  the  deed  to  herself." 

Even  if  it  should  be  shown  satisfactorily  that  the  wife 
actually  exacted  as  a  valuable  consideration  for  the  re- 
lease of  her  community  interest  in  the  property  of  the 
decedent,  the  interest  received  by  her  as  a  beneficiary  un- 
der the  trust,  the  value  of  such  consideration  is  not  de- 
ductible from  the  value  of  the  trust  property  in  view 
of  the  provisions  of  section  804  of  the  Revenue  Act  of 
1932  to  the  effect  that  the  relinquishment  of  dower  or  a 
statutory  estate  created  in  lieu  of  dower,  shall  not  to 
any  extent  be  considered  as  a  consideration  in  money  or 
money's  worth. 
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Section  2280  of  the  Civil  Code  of  CaHfornia  provides 
as  follows: 

"A  trust  can  not  be  revoked  by  the  truster  after 
its  acceptance,  actual  or  presumed,  by  the  trustee 
and  beneficiaries,  unless  the  declaration  of  trust  re- 
serves 

1-^1 — Estate  of  Peter  Ferry 

a  power  of  revocation  to  the  truster,  and  in  that  case 
the  power  must  be  strictly  construed." 

The  power  reser\ed  by  the  decedent,  with  the  consent 
and  approval  of  his  wife  and  a  majority  of  the  bene- 
ficiaries, to  alter,  amend  or  revoke  the  several  trusts,  is 
a  right  that  the  decedent  would  not  have  had  under  the 
local  law  if  such  power  had  not  been  specifically  reserved. 

It  is  further  contended  by  the  estate  that  if  the  decedent 
had  obtained  the  consent  of  his  wife  and  a  majority  of 
the  beneficiaries  and  had  revoked  the  trusts,  the  trust 
property  would  have  then  been  owned  by  the  decedent 
and  wife  as  tenants  in  common,  in  view  of  the  fact  that 
the  wife  was  named  as  one  of  the  trustors. 

Trust  No.  S-5869  provides  that  upon  revocation  the 
trust  property  "shall  vest  in  and  be  conveyed,  transferred 
and  delivered,  discharged  of  any  trust,  to  the  trustors, 
if  they  are  both  living,  and  if  Peter  L.  Ferry  alone  of 
the  trustors  be  living,  then  to  him." 

Trust  No.  6204  provides  "that  upon  such  revocation 
taking  efifect  that  said  trustors,  or  the  survivor  of  them, 
shall  take  and  accept  the  trust  estate." 
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Trust  No.  SS-4358  and  trust  No.  1052  could  not  be 
revoked  absolutely  but  could  only  be  altered  or  amended 
or   the   beneficiaries   changed. 

Trust  No.  2012  did  not  contain  any  provision  for  dis- 
tribution upon  revocation  during  decedent's  lifetime. 

If  trusts  Nos.  6204  and  S-5869  had  been  revoked  dur- 
ing the  lifetime  of  the  decedent,  the  property  would  have 
probably  been  owned  by  the  decedent  and  wife  as  joint 
tenants  as  the  provision  for  the  property  going  to  the 
survivor  of  the  trustors  would  preclude  the  creation  of  a 
tenancy  in  common.  Trusts  Nos.  SS-4358  and  1052  could 
not  be  revoked  but  could  only  be  altered  and  amended 
and,  therefore,  no  tenancy  in  common  could  result  from 
any  change.  Therefore,  as  to  four  of  the  trusts  the  es- 
tate's contention  as  to  the  creation  of  a  tenancy  in  com- 
mon  upon   revocation,   is  not  well   founded. 

15 — Estate  of  Peter  Ferry 

Conceding  for  the  sake  of  argument,  but  not  admitting 
the  estate's  contention  in  this  respect,  the  fact  remains 
that  the  trusts  which  could  have  been  revoked,  were  not 
revoked,  and  the  wife  did  not  acquire  during  decedent's 
lifetime  a  one-half  vested  interest  as  a  tenant  in  common. 
Furthermore,  the  right  to  include  the  trusts  in  the  gross 
estate  does  not  depend  entirely  upon  the  reserved  right 
of  revocation.  The  rights  reserved  to  change,  alter  and 
amend  are  alone  sufficient  to  include  the  transfers  under 
section  302(d)  of  the  Act. 

The  entire  amounts  of  trust  No.  6204  and  trust  No. 
1052  are  includible  under  the  provisions  of  article  15, 
Estate  Tax  Regulations  80,  as  amended  by  Treasury  De- 
cision 4729,  as  these  trusts  provided  that  the  entire  in- 
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come  shall  be  payable  to  the  trustors  jointl)'  during  their 
lifetime  and  upon  the  death  of  either  then  to  the  survivor 
during  his  or  her  lifetime. 

Mr.  Luce,  the  attorney  representing  this  estate,  admits 
that  one-half  of  all  of  the  trusts  is  includible  in  the  gross 
estate  under  the  provisions  of  section  302(d),  and  as  the 
decedent  did  not  reserve  more  than  one-sixth  of  the  in- 
come from  the  other  three  trusts,  it  is  not  necessary  to 
determine  what  portion  of  the  other  three  trusts  is  in- 
cludible under  the  provisions  of  section  803  of  the  Revenue 
Act  of  1932. 

As  the  trusts  were  created  after  the  effective  date  of 
the  Revenue  Act  of  1924  and  the  decedent  reserved  the 
power  to  alter,  amend  or  revoke  with  the  consent  of  less 
than  all  of  the  beneficiaries,  the  transfers  were  properly 
included  in  the  gross  estate  in  the  30-day  letter,  and 
no  adjustment  is  recommended. 

Deductions 

Tentatively  Proposed 

Returned  Determined  Determination 


Funeral  expenses    $      611.14)  $    614.11 

Executors'  commis- 
sions                         409.38)  409.38 

Attorneys'  fees             409.38)  500.00 

Miscellaneous  admin-  )       $9,909.60 

istration  expense     1 ,820.27 )  1 .820.27 

Debts  of  decedent     10,876.01 )  9,876.01 
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In  the  30-day  letter  the  deductions  allowed  for  debts 
and  charges  of  the  estate  were  limited  to  the  value  of 
the  probate  assets.  Item  1  of  schedule  I,  representing  a 
doctor's  bill,  is  disallowed  for  the  reason  that  the  agent 
advised  that  this  bill  was  paid  by  the  decedent's  son  prior 
to  the  date  of  death  and  no  evidence  has  been  submitted 
to  show  that  the  son  will  file  a  claim  for  reimbursement. 

Trust  No.  6204  authorizes  the  trustee  to  pay  any  as- 
sessments of  taxes  which  may  be  levied  against  the  trus- 
tors and  his  or  her  property,  expenses  of  last  illness  and 
funeral  expenses  of  the  trustors,  and  other  expenses  of 
every  kind  and  nature  expended  or  incurred  in  the  man- 
agement and  protection  of  the  trust  property. 

The  largest  item  of  debts  is  item  14,  which  represents 
a  claim  of  Frank  Diener  in  the  sum  of  $7,289.59,  which 
was  filed  in  the  probate  court  and  allowed  by  the  court. 
This  claim  is  made  up  of  a  long  list  of  expenses  incurred 
by  Frank  Diener  in  the  operation  of  a  ranch  under  in- 
structions from  the  decedent.  This  ranch  is  included  as 
an  asset  of  trust  No.  6204.  It  is  believed  that  this  claim 
is  a  lien  on  the  trust  assets  and  it  is  recommended  that 
it  be  allowed  as  a  deduction.  If  not  allowable  as  a  claim 
against  the  estate  it  should  be  considered  as  a  reduction 
in  the  value  of  trust  No.  6204. 

The  estate  has  paid  the  entire  net  tax  as  tentatively 
determined  after  allowance  of  credit  for  State  estate,  in- 
heritance, legacy  or  succession  taxes.  The  evidence  in 
support  of  the  credit  claimed  for  such  taxes  has  not  yet 
been  received.  The  entire  net  deficiency  has  been  assessed 
pursuant  to  the  several  payments  made.  Accordingly,  if 
the  credit  is  allowed,  there  will  be  a  small  refund  due  to 
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the  allowance  of  the  deductiuns  herein  reconimended  and 
the  elimination  from  the  gross  estate  of  the  transfer  of 
the  First  National  Bank  stock. 

Mr,  Luce  stated  that  he  proposed  to  contact  the  rep- 
resentatives of  the  estate  and  if  they  were  agreeable  to 
the  proposition,  he  would  submit  by  January  1,  1938,  an 
offer  to  settle  this  case  on  the  following  basis: 

( 1 )  Estate  to  concede  inclusion  of  all  of  the  in- 
insurance. 

(2)  Estate  to  concede  inclusion  of  three-fourths  of 
the  value  of  the  live  trusts. 

(3)  The   Bureau   to  concede  the  allowance  of  all 
proper  deductions. 

17 — Estate  of  Peter  Ferry 

Mr.  Luce  stated  that  in  view  of  the  large  amount  of 

tax  involved  he  would  like  to  have  this  case  considered 

by  the  Committee  in  the  event  his  offer  is  not  acceptable. 

In  the  opinion  of  the  writer  such  an  offer  of  settlement, 

if  made,  should  not  be  accepted. 

The  estate's  offer  of  settlement  was  received  January  7, 
1938. 

Carl  Palmer 
C.  Palmer,  Conferee, 
Adjustment    Section. 
Approved : 

A.  T.  Cusack 
At  Mt  Blaiodell, 

Asst.    Chief,   Adjustment   Section. 

H.  K.  Melcher 
H.   K.   Melcher. 

Head,  Estate  Tax  Division. 
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cc  Collector 
Agent 

cc  Claude   I.   Parker,   Atty., 

808    Bank    of    America    Bldg. 
Los  Angeles,  California. 

MT-ET-7738-6th  California 

Estate  of  Peter  Ferry 

Date  of  death — June  16,  1935 

Catherine  B.  Ferry,  Executrix, 
3030  N.   Chevy  Chase, 
Glendale,  California. 

Madam : 

Reference  is  made  to  the  claim  on  Form  843  filed  on 
February  9,  1939,  on  behalf  of  the  above-named  estate 
for  the  refund  of  $63,825.77,  Federal  estate  tax  paid, 
"or  such  greater  amount  as  is  legally  refundable  with 
interest."  The  claim  involves  two  issues,  first,  as  to 
whether  the  amount  of  $32,561.48,  representing  proceeds 
of  insurance  payable  to  beneficiaries  other  than  the  estate 
in  excess  of  the  $40,000.00  exemption,  should  be  included 
in  the  gross  estate  of  the  decedent;  and  the  other  as  to 
whether  the  amount  of  $610,837.45,  representing  prop- 
erty transferred  prior  to  the  enactment  of  section  161(a) 
of  the  California  Code,  is  includible  in  the  gross  estate 
to  the  extent  of  the  entire  corpus  thereof  on  the  basis  of 
the  terms  of  certain  trust  instruments. 

With  respect  to  the  first  issue  you  contend  that  the 
life  insurance  policies  should  not  be  taxed  in  full,  but 
an  allowance  should  be  made  of  the  claimed  community 
interest  stated  to  be  vested  in  you.    You  rely  on  the  case 
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of  Lang  V.  Commissioner,  304  U.  S.  264  (20  A.F.T.R. 
1251)  and  the  case  of  Elizabeth  C.  McCoy,  Administra- 
trix. 37  B.  T.  A.  114. 

The  Bureau  has  considered  the  cases  cited  and  is  of 
the  opinion  that  they  are  not  controlling  in  this  case.  It 
appears  that  all  of  the  policies  in  this  case  were  taken 
out  by  the  decedent  upon  his  own  life.  They  were  the 
usual  standard  form  of  policy,  giving  him  legal  incidents 
of  ownership  such  as  changing  the  beneficiary,  assignment 
and  the  like.  They  thus  come  w^ithin  the  express  word- 
ing of  Article  25  of  Estate  Tax  Regulations  80.  The 
Bureau's  position  m  ^his  ease  is  supported  fey  tfee  decision 
e4  tfee  court  m  the  ease  e^  Newman  ^  CommisGionor.-  f6 
rFe^T  (2d)  4497 

No  evidence  has  been  submitted  showing  that  any 
part  of  the  premiums  was  paid  out  of  community  funds. 

2 — Estate  of  Peter  Ferry 

With  respect  to  the  second  issue  you  contend  that  the 
six  trusts  are  taxable  only  to  the  extent  of  one-half  be- 
cause the  establishment  of  the  trusts  amounted  to  a  prop- 
erty settlement  between  the  decedent  and  yourself,  giving 
you  a  vested  interest  therein. 

It  appears  that  the  corpus  of  all  six  of  the  trusts  was 
acquired  by  the  decedent  during  coverture  prior  to  the 
enactment  of  section  161(a)  of  the  California  Civil  Code 
giving  the  wife  a  vested  interest  in  the  community.  Prior 
to  the  enactment  of  this  section  of  the  Code,  the  wife 
had  a  mere  expectancy  in  the  community.  The  rights  of 
the  husband  were  so  complete  that  the  husband  was  the 
owner  of  the  community.  U.  S.  v.  Robbins,  269  U.S. 
315.     The  fact  that  the  wife  became  a  cotrustor  is  there- 
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fore  without  significance  or  effect.  She  contributed  noth- 
ing of  her  own  and  her  participation  was  a  mere  for- 
mality. 

It  is  contended  that  the  legal  effect  of  these  trusts  was 
to  constitute  the  wife  a  tenant  in  common  with  her  hus- 
band in  the  corpus  thereof.  There  is  nothing  to  indicate 
that  the  wife  acquired  any  additional  property  or  property 
rights    by    becoming    a    signatory    to    the    trust    instru- 

It  may  be  assumed  without  conceding  that  upon 

revocation    of 
ments.     /^    Ha4  any  of  the  trusts  been  revoked,  by  the 

by  the  terms  of  the  instruments 
tenns  Bi  the  i^strumcntG  the  corpus  /^  would  have  be- 
come the  property  of  the  trustors,  in  which  event  arft 
estate  e^  a  tenancy  in  common  might  have  been  created. 
However,  none  of  the  trusts  was  revoked  during  the 
decedent's  lifetime. 

The  fact  remains  that  the  transfers  were  made  by  de- 
cedent after  the  enactment  of  the  Rev.  Act  of  1924,  and 
the 

Th^  decedent  h^  afeo  reserved  the  power,  to  alter, 
revoke  or  amend  the  trusts,  with  the  concurrence  of  cer- 

(but  less  than  all) 
tain   /^   of   the   beneficiaries, 

and  such  pow^r  was  in  existence  at  the  date  of 

decedent's   death.      The   transfer   therefor   came 

within  Sec.  302(d)  of  the  Rev.  Act  of  1926. 

Article  2Q(a),  Regulations  Se  (1937  Edition)  provides 

that  all  trusts  afe  subject  te  ta^  when  the  transfer  was 

made  af-tei=  the  enactment  e^  the  Revenue  Aet  el  1924 

aed  belofe  the  amendment  e-f  the  subdivisions  hy  the 
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RcvGnuo  Aet  e^  1934  became  effective,  a«4  #^e  decedent's 
death  occurred  at  a«y  time  '.ub sequent  to  the  transfer, 
with  ])o\vers  e^  revocation  reoerved  to  tke  decedent,  alone 
B¥-  with  others,  having  of  set  having  a  oubotantial  ad- 
verse interest  ift  such  property. 

The  wi^  contributed  nothing  te  the  trusts.  She  ha4 
IK)  interest  ift  the  trtist  property  other  than  the  h^  estate 
given  hei=  hi  certain  e^  the  trusts.  The  decedent  reserved 
the  power  to  altefy  amend  aftd  revoke  the  trusts  ¥(4th  the 
consent  ef  others  having  substantial  adverse  interests  m 
the  property.  Accordingly,  the  property,  oi^  corpus,  e-f 
ah  she  trusts  is  includible  m  the  gross  estate  ef  the  dece 
dent. 

3 — Estate  of  Peter  Ferry 

On  the  basis  of  the  foregoing,  and  since  there  does  not 
appear  to  be  an  overpayment  of  Federal  estate  tax  in  this 
case,  the  claim  filed  on  February  9.  1939,  for  the  refund 
of  $63,825.77  is  rejected  in  its  entirety. 

Respectfully, 

Guy  T.   Helvering, 
Commissioner. 

By 

D.   S.   Bliss, 

Deputy  Commissioner. 

JFH  zm 
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Los  Angeles,  Calif. 
San  Francisco,  Calif. 
Washington,  D.  C. 

CLAUDE  L  PARKER 

Attorney  at  Law 
937   Munsey   Building 
Washington,  D.  C. 
National   5623 

[Stamped]  :  Internal  Revenue  Miscellaneous  Tax  Unit 
Feb  18  1938.  Received  Feb  19  1938  Appeals  &  Review 
Sect.     Received  Feb.  19  1938  Estate  Tax  Division 

February   18,   1938. 

Hon.  D.  S.  BHss, 

Deputy   Commissioner  of   Internal  Revenue, 

Washington,  D.  C. 

In  re:    Estate  of  Peter  Ferry. 

MT-ET-7738  6th  California. 

Sir: 

On  January  7,  1938,  the  undersigned,  in  behalf  of 
the  Estate,  submitted  an  offer  of  settlement  in  the  above 
matter.  On  January  22,  1938,  your  office  issued  a  letter 
to  the  executors  in  my  care,  stating  that  the  offer  of  set- 
tlement could  not  be  accepted  and  proposed  a  deficiency 
of  $26,514.35  in  estate  tax,  indicating  however  that  there 
would  be  an  overassessment  of  estate  tax  in  the  amount 
of  $1,796.47  when  the  proper  proof  of  the  payment  of 
CaHfornia  State  inheritance  taxes  was  submitted. 

Thereafter  this  proof  was  submitted  and  on  February 
5,   1938,  your  office  notified  me  and  the  Executors  that 
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a  certificate  of  overassessnicnt  would  be  issued  in  due 
course. 

The  issue  which  this  office  ])roposed  to  settle  in  our 
letter  of  January  7.  1938,  will  in  our  opinion,  by  rea- 
son of  the  law  of  the  State  of  California,  be  finally  de- 
cided by  the  Courts  or  the  Board  of  Tax  Appeals  in  our 
favor.  This  question  involves  the  inclusion  in  the  gross 
estate  by  your  office  of  the  entire  corpus  of  several  trusts. 
We  offered  to  settle  this  issue,  which  was  the  main  issue 
in  the  case,  by  agreeing  that  three-fourths  of  said  corpus 
be  included  and  only  one-fourth  thereof  excluded  from  the 
gross  estate.' 

In  view  of  the  legal  features  in\'olved  it  is  requested 
that  this  matter  be  considered  by  your  Committee  on  Ap- 
peal and  Review,  Also  we  wish  to  refer  in  this  matter 
to  the  case  of  Ida  P.  Goodyear,  Executrix  of  the  Estate 
of  W.  E.  Goodyear,  Deceased,  v.  United  States,  No.  7561- 
C,  District  Court  of  the  United  States  for  the  Southern 
District  of  California,  Central  Division.  We  think  that 
the  memorandum  decision  of  the  Court  in  that  case  is 
most  helpful  in  sustaining  our  position  in  the  instant 
case. 

Therefore,  it  is  requested,  as  above,  that  this  matter  be 
reconsidered  by  your  Committee  on  Appeal  and  Review 
and  that  the  undersigned  be  granted  the  privilege  of  a 
conference  by  that  Body, 

Respectfully, 

L,  A.  Luce. 
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February  21,  1938. 

MT-DC-ET-7738-6th  California 

Estate  of  Peter  Ferry 

Date  of  death — June  16,   1935 

[Written]  :  To  Mar.  2Z  -  10  A.  M.  thru  G.  S.  3-8-38 
L.  A.  Luce,  Attorney, 

Munsey  Building, 

Washington,  D.  C. 

Sir: 

In  compliance  with  your  request,  a  hearing  has  been 
tentatively  arranged  in  the  above-named  case,  to  be  held 
on  March  15,  1938,  at  10  a.  m.,  in  Room  6237,  Internal 
Revenue  Building,  Twelfth  Street  and  Constitution  Ave- 
nue, Northwest,  Washington,  D.  C.  Any  objection  to  this 
date  should  be  made  within  ten  days  after  the  receipt  of 
this  notice.  In  the  absence  of  objection,  the  tentative 
date  will  be  deemed  agreeable  to  you  and  the  hearing 
scheduled  accordingly.  Should  the  executor,  either  in 
person  or  by  his  duly  authorized  attorney  or  agent,  fail 
to  appear  on  the  date  scheduled,  the  case  will  be  disposed 
of  on  the  record. 

It  is  the  policy  of  the  Bureau  to  close  all  estate  tax 
cases  within  one  year  from  the  date  the  return  is  filed. 
Accordingly,  executors  or  their  representatives  granted  a 
hearing    should    endeavor    to    conforn]    to    the    Bureau's 
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schedule.  It  is  customary  to  g^rant  but  one  hearing  in 
each  case.  After  a  hearing  is  scheduled,  no  postpone- 
ment will  be  granted  except  in  cases  of  unavoidable  neces- 
sity. All  evidence  must  be  filed  at  least  five  days  prior 
to  the  hearing.  Additional  time  will  be  allowed  in  which 
to  file  supplemental  briefs  or  additional  evidence  only  in 
respect  to  an  issue  that  could  not  reasonably  have  been 
anticipated  prior  to  the  hearing. 

Attorneys  and  agents  representing  clients  before  the 
Bureau  must  be  enrolled  to  practice  before  the  Treasury 
Department,  file  a  pow-er  of  attorney  and  otherwise  con- 
form to  the  requirements  of  Department  Circular  230 
(Revised  September  15,  1936). 

In  order  that  the  work  of  the  Bureau  may  proceed  un- 
interruptedly, the  schedule  of  its  work  must  be  conformed 
to  with  a  minimum  of  variation  therefrom.  To  this  end 
the  cooperation  of  taxpayers  and  their  representatives  is 
urgently  solicited. 

Respectfully, 

(Signed)     D.  S.  Bliss 
D.  S.  Bliss, 
Deputy  Commissioner. 

AGF 
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Claude  I.   Parker  Telephone 

Ralph  W.  Smith  Michigan  1451 


Washington,  D.  C.  Office 
937  Munsey  Building 

PARKER  AND  SMITH 

Attorneys  and  Counselors  at  Law 

8th  Floor   Bank  of  America   Building 

650  South  Spring  Street 

Los  Angeles 

January  12,  1940. 

In  Reply  Refer  to 
J.  Everett  Blum. 
Exhibit  "A"     Estate  of  Peter  L.  Ferry 
Dist-6th  Calif.    Date  of  death  6-16-35 

Mr.  Nat  Eddy 

Internal  Revenue  Agent 

12th  Floor  U.  S.  Post  Office  and  Court  House  Bldg. 

Los  Angeles,  California. 

In  re:    Estate  of  Peter  L.  Ferry 

Dear  Mr.  Eddy: 

Confirming  our  conversation  of  today,  I  will  have  in 
your  hands  on  or  before  January  26,  1940,  the  data  neces- 
sary to  support  the  claim  that  a  portion  of  the  premiums 
paid  on  the  insurance  policies  listed  in  the  Federal  estate 
tax  return  filed  herein  were  paid  out  of  community  prop- 
erty of  Mr.  and  Mrs.  Ferry,  acquired  after  June,  1927. 
Sincerely  yours, 

PARKER  AND  SMITH 
By  J.   Everett  Blum 
JEB:F 
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STATEMENT  OF  PROTEST 

WITH  RESPECT  TO 

DEFICIENCY  CLAIMED  IN  FEDERAL  ESTATE 
TAX  PROPOSED  TO  BE  ASSESSED  AGAINST 
CATHERINE  B.  FERRY,  EXECUTRIX  OF 
THE  ESTATE  OF  PETER  FERRY,  WHO  DE- 
CEASED JUNE  16,  1935;  AND 

STATEMENT  OF  PROTEST 
WITH    RESPECT    TO    PROPOSED    ACTION    ON 
CLAIM    FOR    REFUND    FILED    BY    EXECU- 
TRIX OF  THE  AFORESAID  ESTATE. 

[Stamped]  :  Received  Apr  4  1940  Internal  Revenue 
Agent  in  Charge    Los  Angeles  Division 

Los  Angeles,  California, 
April  5,  1940. 

Hon.  Guy  T.  Helvering, 

Commissioner  of  Internal  Revenue, 
Washington,  D.  C, 

Through  the  Office  of  the  Internal  Revenue  Agent 
in  Charge, 

Los  Angeles,  California. 

Sir: 

Receipt  is  acknowledged  of  your  letter  bearing  date 
February  20,  1940,  carrying  symbols  MT-ET,  bearing  sig- 
nature of  George  D.  Martin,  Internal  Revenue  Agent  in 
Charge,  which  letter  authorizes  taxpayer,  if  dissatisfied 
with  the  tentative  decision  of  the  Commissioner  of  In- 
ternal Revenue  therein  made,  to  file  within  a  period  of 
thirty  days  her  protest. 
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Receipt  is  also  acknowledged  of  your  letter  bearing 
symbols  above  given,  in  which  the  time  for  filing  said  pro- 
test is  extended  for  a  period  of  fifteen  days  or,  to  wit, 
until  the  5th  day  of  April,  1940. 

Protestant  expresses  her  appreciation  for  the  privilege 
of  being  permitted  to  register  her  dissatisfaction  with  the 
proposed  determination  of  the  Commissioner  and  for  the 
extension  granted  within  which  to  file  this  protest. 

Protestant  is  dissatisfied  with  the  proposed  determina- 
tion and  assigns  errors  specifically  as  follows : 

First:  That  the  Commissioner  has  erred  in  increasing 
the  gross  estate  by  including  therein  certain  trusts  spe- 
cifically set  out  in  the  Commissioner's  letter  of  August  4, 
1937. 

Second :  That  the  Commissioner  erred  in  increasing 
valuations  of  items  of  insurance  as  set  out  in  his  said  let- 
ter of  August  4,  1937. 

Third :  That  the  Commissioner  erred  in  refusing  to  al- 
low the  full  amount  of  deductions  shown  in  the  Federal 
Estate  Tax  Return  filed  and  in  allowing  only  the  amount 
of  deductions  to  the  extent  of  the  value  of  the  probate 
estate. 

That  with  respect  to  "First"  and  'Third"  all  of  the 
statements  contained  in  protest  dated  October  29,  1937, 
and  heretofore  filed,  protesting  the  determinations  made  in 
your  letter  of  August  4,  1937,  together  with  all  of  the  al- 
legations contained  in  claim  for  refund  executed  and  dated 
on  or  about  February  10,  1939,  and  filed  on  or  about 
February  20,  1939,  are  herein  realleged  and  incorporated 
as  though  fully  set  forth  herein  and  thereby  made  a  part 
hereof. 


vs.  Catherine  B.  Ferry,  etc.  955 

(Defendant's  Exhibit  F) 

That  in  addition,  your  protestant  refers  to  the  case  of 
Hill.  24  B.T.A.  1144,  and  the  decisions  of  the  California 
Courts  therein  cited. 

That  with  respect  to  the  second  error  herein  assigned 
your  petitioner  alleges  that  the  premiums  paid  for  the  in- 
surance policies  included  in  decedent's  Federal  Estate  Tax 
Return  and  set  forth  in  your  letter  of  August  4,  1937, 
were  paid  for  out  of  the  community  income  of  decedent 
and  his  wife  acquired  from  and  after  July  29,  1927,  and 
from  the  separate  property  of  decedent  and  from  the  sepa- 
rate property  of  decedent's  wife.  That  in  that  connection 
the  facts  are: 

Decedent  owned  and  operated  a  business  known  as 
Peter  L.  Ferry,  which  business  carried  on  a  street  paving 
enterprise.  That  Peter  L.  Ferry  carried  on  said  business  as 
the  sole  proprietor  and  as  an  individual.  That  the  total  value 
of  all  assets  of  the  business  on  February  29,  1927  was  not 
in  excess  of  $25,000.00.  That  the  physical  assets  of  the 
business  play  a  very  minor  part  in  the  income  produced  by 
said  business  and  received  by  said  decedent.  That  the 
major  factor  in  producing  income  from  said  business  was 
the  experience  in  said  business  of  Peter  L.  Ferry,  his  con- 
tacts in  getting  the  business,  and  his  ability  to  carry  out 
the  contracts,  his  reputation  in  the  business  and  his  per- 
sonal skill. 

That  all  of  the  income  derived  by  said  Peter  L.  Ferry 
from  the  street  paving  and  contracting  business  should  be 
assigned  to  his  personal  services  and  none  thereof  to  the 
physical  assets  of  the  business. 

The  said  Peter  L.  Ferry  and  his  wife  carried  a  joint 
bank  account  at  all  times  herein  material,  into  which  were 
deposited  the  community  earnings  of  Peter  L.  Ferry  and 
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his  wife,  the  separate  earnings  of  his  wife,  and  his  own 
separate  income.  That  from  said  joint  bank  account  were 
paid  all  of  the  bills  of  decedent  and  his  wife.  That  the 
amount  of  money  in  said  bank  account  on  August  1,  1927 
was  $5,650.23. 

That  for  the  year  1928  Mrs.  Peter  L.  Ferry  filed  a 
separate  income  tax  return  showing  thereon  income  of 
$22,474.71.  That  Peter  L.  Ferry  filed  a  separate  income 
tax  return  for  the  year  1928  showing  income  thereon  of 
$31,068.38. 

For  the  year  1929  Mrs.  Peter  L.  Ferry  filed  separate 
income  tax  return,  showing  income  of  $7,408.55,  and  Peter 
L.  Ferry  filed  separate  income  tax  return  for  said  year 
showing  income  of  $11,755.11. 

That  for  the  year  1930  Mrs.  Peter  L.  Ferry  filed  sepa- 
rate income  tax  return  showing  income  of  $10,388.50,  and 
Peter  L.  Ferry  filed  separate  income  tax  return  for  said 
year,  showing  income  of  $10,422.12. 

For  the  year  1931  Mrs.  Peter  L.  Ferry  filed  separate 
income  tax  return  showing  income  of  $6,167.30,  and  Peter 
L.  Ferry  filed  separate  income  tax  return  showing  income 
of  $78.95. 

For  the  year  1932  Mrs.  Peter  L.  Ferry  filed  separate 
income  tax  return  showing  income  of  $5,618.63,  and  for 
said  year  Peter  L.  Ferry  filed  separate  income  tax  return 
showing  loss  of  $219.15. 

For  the  year  1933  Mrs.  Peter  L.  Ferry  filed  separate 
income  tax  return  showing  a  loss  of  $709.03,  and  Peter  L. 
Ferry  filed  separate  income  tax  return  for  said  year  show- 
ing income  of  $2,026.40. 


vs.  Catherine  B.  Ferry,  etc.  957 

(Defendant's  Exhibit  F) 

For  the  year  1934  Peter  L.  Ferry  and  Mrs.  Peter  L. 
Ferry  filed  a  joint  return  showing  a  loss  of  $24,702.20. 

For  the  year  1935  separate  returns  were  filed  by  Mrs. 
Peter  L.  Ferry  and  Peter  L.  Ferry.  That  the  return  of 
Peter  L.  Ferry  showed  a  loss  of  $32,714.90.  That  the 
copy  of  the  return  of  Mrs.  Peter  L.  Ferry  for  the  year 
1935  has  not  been  located,  although  diligent  search  has 
been  made  therefor,  and  the  figures  thereon  can  not  at 
this  time,  therefore,  be  given. 

That  during  the  time  in  which  the  Commissioner  of  In- 
ternal Revenue  would  not  allow  a  division  of  California 
community  income  to  be  divided  between  a  husband  and 
wife,  decedent  included  in  his  return  all  of  the  community 
income.  However,  from  records  of  said  decedent,  pro- 
testant  is  informed  and  believes  and  therefore  alleges  that 
decedent  filed  claims  for  refund  with  respect  thereto,  but 
decedent  has  no  information  upon  which  to  base  an  allega- 
tion as  to  the  outcome  thereof  and  therefore  respectfully 
directs  your  attention  to  the  records  of  the  Commissioner 
of  Internal  Revenue  with  respect  to  the  action  taken  by 
the  Commissioner  on  said  claim  or  claims  for  refund. 
Protestant  assumes  that  copies  of  decedent's  and  Mrs. 
Peter  L.  Ferry's  income  tax  returns  are  available  to  the 
examining  officer,  but  will  be  glad  to  show  taxpayer's  re- 
tained copies  of  the  income  tax  returns  referred  to  herein 
to  the  examining  officer. 

Premiums  were  paid  on  the  insurance  policies  from  the 
bank  account  of  decedent  and  his  wife  in  the  American 
N^ational  Bank  of  Glendale,  California,  and  the  First  Na- 
tional Bank  of  Glendale.  That  your  protestant  will  furnish 
to  the  examining  officer  a  statement  of  the  payment  of 
premiums  on  each  of  the  insurance  policies  upon  his  re- 
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quest,  showing  payment  of  premiums  from  and  after  July 

29,  1927  to  the  date  of  decedent's  death. 

From  the  foregoing,  your  protestant  alleges  that  a  sum 
greatly  in  excess  of  the  amount  claimed  in  the  Federal 
Estate  Tax  Return  should  be  excluded  from  the  gross 
amount  of  insurance  payable  by  reason  of  the  death  of 
said  decedent.  That  your  protestant  is  desirous  of  coop- 
erating fully  with  your  office  and  will  attempt  to  furnish 
such  additional  information  as  your  examining  officer  may 
deem  necessary,  in  so  far  as  her  ability  will  provide. 

In  conclusion,  your  protestant  submits  that  only  one- 
half  of  the  corpus  of  the  said  trusts  should  have  been  in- 
cluded in  decedent's  gross  estate;  that  a  sum  greatly  in 
excess  of  that  claimed  in  the  Federal  Estate  Tax  Return 
should  have  been  excluded  from  the  insurance  payable  by 
reason  of  decedent's  death;  that  the  deductions  taken  by 
the  estate  of  decedent  should  have  been  allowed  in  full  and 
should  not  have  been  limited  to  the  amount  of  debts  and 
deductions  payable  out  of  said  probate  estate. 

Protestant  assumes  that  with  the  additional  certificate 
showing  the  total  amount  of  inheritance  tax  paid  or  pay- 
able to  the  State  of  California,  that  the  alleged  deficiency 
shown  in  your  letter  of  February  20,  1940  will  be  elimi- 
nated. 

From  the  foregoing,  therefore,  it  is  urgently  requested 
that  reconsideration  be  made  by  your  office  with  respect  to 
the  proposed  determinations  incorporated  in  your  letter  of 
August  4,  1937,  and  the  proposed  determinations  reported 
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in  your  letter  of  February  20,  1940,  and  that  a  statement 
of  protest  of  protestant  dated  October  29,  1937,  and  the 
claim  for  refund  heretofore  filed  herein,  and  this  protest 
be  given  your  deep  consideration  and  that  upon  such  re- 
consideration in  the  light  of  the  foregoing,  protestant's 
claim  be  allowed. 

Protestant  desires  an  oral  hearing. 

Respectfully  submitted, 

CATHERINE  B.  FERRY, 
Catherine  B.  Ferry 

Executrix  of  the  Estate  of  Peter  Ferry,  Deceased. 

Claude  I.  Parker 
CLAUDE  I.  PARKER 

Ralph  W.  Smith 
RALPH  W.  SMITH 

J.  Everett  Blum 

J.  EVERETT  BLUM 

808  Bank  of  America  Building, 
Los  Angeles,  California, 

Attorneys  for  Executrix  of  said  Estate. 

Of  Counsel: 

L.  A.  Luce 

L.  A.  LUCE 

937  Munsey  Building, 

A\^ashington,  D.  C. 
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State  of  California 

County  of  Los  Angeles — ss. 

Catherine  B.  Ferry,  being  first  duly  sworn,  deposes  and 
says :  that  she  is  the  duly  appointed,  qualified  and  acting 
Executrix  of  the  Estate  of  Peter  L.  Ferry,  deceased,  and 
is  the  taxpayer  named  in  the  foregoing  Statement  of  Pro- 
test and  that  she  has  read  the  said  protest  and  knows  the 
contents  thereof;  and  that  the  same  is  true  of  her  own 
knowledge,  except  as  to  the  matters  which  are  therein 
stated  upon  her  information  and  belief,  and  as  to  those 
matters  that  she  believes  it  to  be  true. 

Catherine  B.  Ferry. 

Subscribed  and  sworn  to  before  me  this  5th  day  of 
April,  1940. 

Verna  Frantz 
Notary  Public  in  and  for  the  County  of 
Los  Angeles,  State  of  California. 

CERTIFICATE 

I  hereby  certify  that  the  foregoing  protest  was  prepared 
by  me  for  and  on  behalf  of  taxpayer;  that  the  facts  re- 
cited in  said  protest  are  the  exact  facts  as  given  to  me  by 
the  taxpayer  and  to  the  best  of  my  knowledge  and  belief 
are  true  and  correct. 

Dated  at  Los  Angeles,  California,  this  5th  day  of  April, 
1940. 

J.  Everett  Blum 

With   CLAUDE   I.    PARKER   AND 

RALPH  W.  SMITH 

808  Bank  of  America  Building, 
Los  Angeles.  California, 
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Los  Angeles,  California 
May  27,  1940 

[Stamped J  :  Received  May  28  1940  Internal  Revenue 
Agent  in  Charge     Los  Angeles  Division 

Internal  Revenue  Agent  in  Charge, 
Los  Angeles,  California. 

In  re :    Estate  of  Peter  Ferry 
Name  of  taxpayer 

808  Bank  of  America  Bldg. 
Address  of  taxpayer 

MT-ET-6th  Calif. 
Ycar(&)-  involved 

In  the  absence  of  an  agreement  with  your  office  as  to 
my  tax  liability,  it  is  requested  that  the  above  case  be  re- 
ferred for  a  hearing  before  the  Los  Angeles  office  of  the 
Pacific  Division  of  the  Technical  Staff,  It  is  understood 
that  the  Technical  Staff  will  not  consider  substantial  is- 
sues or  important  evidence  which  have  not  been  previously 
presented  to  your  office. 

J.  Everett  Blum 
Signature  (taxpayer  or  enrolled  attorney) 

808  Bank  of  America  Bldg. 
Address  (taxpayer  or  enrolled  attorney) 
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Estate  Tax  Recharge  SHp 

Estate  of  Ferry 
District  of    6  Cal 
File  No.    7738 


Date  9-10 


Recharge 
From  FB  To  Tech  Staff 


for  post  review 


131M 

MT-ET-7738-6th  CaHfornia 

Estate  of  Peter  Ferry 

Date  of  Death— June  16,  1935 


Sep  11  1940 


Memorandum  for: 

Mr.  A.  R.  Marrs, 
Head,  Technical  Staff. 

The  administrative  file  of  the  above-named  estate  is  for- 
warded herewith  for  post  review.  When  the  review  is 
completed,  please  return  the  file  to  this  office. 

(Signed)   D.  S.  Bhss 
D.  S.  Bliss, 
Deputy  Commissioner. 

Inch  13091 
FB 


2>s.  Cat  Pier  ine  B.  Ferry,  etc.  963 

(Defendant's  Exhibit  F) 

MT-ET-7738-6th  California 

Estate  of  Peter  Ferry 

Date  of  Death— June  16,  1935 

Sep  11  1940 

Memorandum  for: 
Mr.  A.  R.  Marrs, 
Head,  Technical  Staff. 

The  administrative  file  of  the  above-named  estate  is 
forwarded  herewith  for  post  review.  When  the  review  is 
completed,  please  return  the  file  to  this  office. 

D.  S.  Bliss 
D.  S.  Bliss, 
Deputy  Commissioner. 

Incl.  13091 

[Stamped]:    Received  Sep  11  1940    Technical  Stall 


964  Ethel  Strickland  Rogan,  etc. 

(Defendant's  Exhibit  F) 
Mr.  Storz 

Attention :      F  G  W 

Kindly  value  trusts  under  Schedule  E  in  accordance  with 
the  attached  appraisal  of  Preston  H.  Leslie  and  return  the 
case  to 

GCW 

Valued  7-12-37 

FGW 


Peter  L.  Ferry 

T.  G.  &  T.  Co.  Trust  S-1080 

As  at  June  16,  1935 


Cash 


Real  Estate 

Tract  6699 
L  20 
L  21 
L  22 
L  23 
L  24 
L  25 
L  26 
L  27 
L  28 
L  29 
L  30 
L  31 


.01 


$550.00 
450.00 
450.00 
450.00 
450.00 
450.00 
450.00 
450.00 
450.00 
450.00 
450.00 
450.00 


vs.  Cat  Iter  ine  B.  Ferry,  etc. 

965 

(Defendant's  Exhibit  F) 

L  32 

450.00 

L  33 

450.00 

L  34 

1400.00 

L  35 

400.00 

L  36 

400.00 

L  63 

600.00 

L  64 

500.00 

L  65 

375.00 

L  66 

400.00 

L  67 

200.00 

L  68 

125.00 

L  69 

250.00 

L  70 

400.00 

L  71 

500.00 

10.9  Ac.  —  as  per  desc. 

15000.00 

Total  $26950.01 

All  property  clear 

Interest  of  decedent  and 

Catherine  D.  Ferry  —  as  J/T   (10%)  $2695.00 

Statement  of  Assets  in  Trust  S-1080 
As  of  June  16,  1935,  Date  of  Death  of  Peter  L.  Ferry 


Lots  20-2 1  -22-23-24-25-26-27-28-29-30-3 1  -32-33-34-35-36- 
63-64-65-66-67-68-69-70-71      All    in    Tract    6699  — 

Unsold 


966  Ethel  Strickland  Rogan,  etc. 

(Defendant's  Exhibit  F) 

10.90  acs  (Ex  of  R/W's)  Com.  at  SW  corner  of  Tract 
6699,  Th  NW  to  most  West  corner  said  Tract,  Th  S  89° 
50'  40"  E  to  W  line  of  Exchange  St.,  Th  N  284.77'  Th 
S  66°  45'  W  310.25'  Th  N  23°  15'  W  185',  Th  S  66° 
45'  W  to  E  Hne  of  Griffith  Park,  Th  S  E  along  said  line 
to  SW  corner  West  Glendale,  Th  E  436.62'  to  beginning. 

Summary 
Cash  on  hand  —  Principal  $     6,647.78 

Cash  on  hand  —  Income  1,749.56 


Total  Cash  $     8,397.34 

Secured  Promissory  Notes  103,754.84 

Participation  Certificates  14,435.00 

Street  Improvement  Bonds  434.48 


Total  Assets  held  at  June  16,  1935  $127,021.66 

Interest  accrued  to  June  16,  1935  938.53 

Total  $127,960.19 

Total  $126,628.85 


1*- 


PET^K   L.    FERHY   aIJD   C.xm^..U,'£  li .    r'^:..^ 
ASSETS    IL.LD    jY   TITLE   GU.iRAai^E   A.;D   TKU3T    CQ-iTAIiY 
TRUSTEE  UNDER  TitUST   P-10b2 
June   16.    1935 


^  ,       ••/        Ca5u   -  Principal 
Inconie 

Total  Cash 

SLiCTjiu.D  r;.Q::i:soi.Y  :;oTh.s 

.^         liote  dated  Jvme  15,  1S;54  Tor  ;2,500.CC  made  b.y 
..alter  il.  Barley,  Jr.  and  Klvira  iiarle^.  ,  due 
June  15,  1937  with  interest  at  6,<;  payable  ^iZo.CC 
including  principal  and  interest  on  the  lijth  day 
of  each  nonth.   Said  note  is  secured  by  a  Trust 
Deed  u.ated  June  15,  1934,  recorded  in  -.ook  12850, 
Pa  -e  303  of  Official  kecords  and  covorinf^  the 
South  5  0'  of  the  Vest  157.62'  of  Lot  ISS',  P.omona 
Acres  Plat  r;o.  2,  a^^  recorded  in  iJook  11,  Pa^-e 
50  of  naps,  in  the  office  of  tr.j  County  recorder, 
oounty  of  Los  An.^eles,  California 

Baliince  due  on  principal 

Accrued  intorcst  6/lo  to   6/l0/35  ^  6,j 

^^        flote  dated  t'ehruary  lb,  1934  for  ; 3,  500. CO  roade 
""         by  '.ary  '.',  ^iradford  and  S.  Case  Jradforu.,  due 
February  15,  1937  v.ith  interest  until  .-naturity 
at  7, J  payable  qui-.rtcrly;   principal  payable  „50C. 
February  15,  1935  and  1936.   Said  i.d  u  is  secure- 
by  a  Trust  Deed  dated  February  1'.,  1934,  recorded 
in  ^ook  12673,  Page  7  of  Oficial  records  and 
coverini^'  a  portion  of  Lots  4  and  5  of  the  i.arli&on 
I'ract  as  per  map  recorded  i.  Book  7,  Pa^e  170  of 
:j.aps  in  the  office  of  the  County  ."ecorder  of  Los 
Angeles  County,  State  of  Caliiornia 

Balance  due  on  principal 

iioorued  interest  ;^/l5  to  6/16/35  .  7,* 

-   —  ^       Note  dated  July  1,  1922  for  i-l,  600.00  .lade  by 

Lou  Ellen  Callahan  and  Lee  Callahan,  due  July  1, 
1935  with  interest  until  maturity  at  7  .  payable 
quarterly.   Said  note  is  secured  by  a  Tinist  I/ocd 
dated  July  1,  1932,  recorded  in  Book  1175b,  lacje 
13  of  Official  Records  and  covering  Lot  260  of 
Tract  lie.  1615,  as  per. map  recorded  in  Book  20, 
Page  104  of  Maps  in  the  office  of  the  County 
Reoorder  of  Loa  r^n^eles  County,  State  of  California 

Balance  3.ue  on  principal 

Accrued  Interest  4/l  to  6/16/35  -  7,o 


ju 


liote   dated  :.ove-ibor   21,    IS'34   lor    ^1,936.93   .aade 
b„-      ary  Alice   Colcdtoc-:    luo.    Trace   ii.    Jole.stock 
due   '  ovi;:nber   21,    1'j37   v.ith   inter-  st    at    6,j  pa.-ible 
.j.7^.0C   ir.cluair.      ^Tir.cipal   and    ir.t-Tc&t    on    '.:  •- 
.-Ist    lay   of  each  month.      Said  note   is  secured 
a  Trust  -y  .ed  datud  /ovjtabcr  LI,    lb.i4,    rLC:jrded   1; 
iioo.;  13C^6,   Pa'e   37^   of    ^rriciul    aucoivs   and   cov- 
crin  •  Lot    §4   of    .'"ri.ct    .'.'o.    7-j\j   a.     por   ..lap   ri.-cjru«.d 
i.'.     -ooi:   bo,    ra,--e  15,    10   ai.d   17   of     nps    i:.    tii .    of- 
tM  oi"-   Ol    t:.u   Cour.t^'   i-'^cor.er   o£   ti>-    J/ant     ot  Los 
,    :  ilifori.ia 

alar.cc    due    oi.    ;  .  i:^c  i;-il/ 
..ocrueu    ii.t-.-^.'i    ^/'^l    to    c/lo/ZL 

iiotu   ttateu.   ..ov^abei'   1,    i'.i^l   lor    ,^^,000.00  i.;ado    l, 
i.ellie   .  .   DeFore  aue  lov^aber  1,    1*^34  and  Q.xt  ...u:;>. 
to   ::ov<:-.Lcr   1,    I'^i..-,    v.'ill'.    ii.t,  jrei^t    at    7,^  paya'tit 
^  aurt'->rly .      Said  note    is   MwCurod    ay   a    Ji-ust     ..ot-c 
l-it-d  I^oVisuUti    1,    i.Ji,    i'   o.Ji-^Cv*    ii.    ^co":   1121i, 
Pii-fi  20w   of  Official   Keoords   mc   coverinj/  Lot   1/ 
of  t..c   lb:  etson  Tract   ai   !cr    :.-;.   r^^c-^r-cd   1.     .o..': 
12,   rujo  lio  of  -laps   in  the   office   of  the    Jj./it,, 
..tcoi'aoi'    uU    t..-    '^-"lii.l.y   of   Lc^    .a.^^tlGi.,    Culiforx-iCi 

..iirince   due    o:^   piiiici:.  .1 

^^iccrued    intoreat   i /l   to    6/lc/3o        7 

::ott<  dated   July   1.",    I'-Jcl   -for   •;4,0G0.00   .aadc   b- 
i.' .    ■.,   Doajlaa   and   Jai-ri--    ...   iiou;lcb   '..ith   Ijilcrt-st 
-t    7  V   ray  alio    ^60.00   ir.cludin  •   prinoipul   hxiu.   in- 
t-r'.^ty    on'the    j-cti.   -ay   of    each  :^C/i.t...      3aid   i.ot^ 
is    i-.jarod   by  a  Iiast   ^eod  d;-.tt.d  July   13,    l';?31 
filed   July   lu ,    l'w31   in   the    ^:Jvi3c   af   th^,  7.o;;iatr&r 
01    -itlos   and   coverin.:  Lot   26,    Jract   .  o.    6200  ao 
j-y-r  r.ap  recorded   in   i^ook   7C,   Ta.^u   14    of     aps   in 
thv,    ii2ic<^   of   the   Cranty  Rooor.er   of   the    Jjunt.v 
of  Los   ....  v.ie£,    Calif c^r;.ia 

..ilar.cii  uu-   on  ^>ii^.c  ii'ul 

.-cc-'U-d   interest,    y/lo    to    O/lo/o;.        7 

.;ot.   di'..-u   Uoooaber   1,    I9:i3   i  or    ,2,o0C.C0  ttadu    ..^, 

oderich   J.    Jeakcrs   and    ^ai-'aiut   Doijkor.    uu- 
Jcoe.'.nbo.-"   1,    l^-;36   vjlth    in*,orc:jt   until   ciatui'ity  at 
6^i  '  payable    c^airtcTly ,      jaid  nolj   is   nccured   oy 
a'lruiit    u'.eo.  dr^tod  d' caber  1,    l'^3.3,    recoi'dad   in 
_ooic  lw4'--,   I'a;-   oo7   oil    ./iiioijl     •-CjI'-s   jj.a   cov- 
erin  •  Lot   IIJ,   I'ri.ct   r;o.    o24  as  per   .jap  rjcorued 
in  oook  lu,    -age   123   of  .;aps    in    tac    office    of   the 
County   Recora   r  of   th.    Jouaty   of  -os   ..jf..;clca, 
Californi-. 

'Jnpai-  Jblance 

Accraeu  int'-rest  o/l  to  o/l6   t... 


Bote  dated   January   1,    1931   for   |1, 095.21   made   by 
Jack  Emmott    and  Ajinio   l^mmott   with   Intereet   at   7Jb 
payable    >,"1vj.00   Including  principal   and    interest 
on   the    iDth  day    of   each  month.      Said   note   is 
secured   by  a  Trust    Deed   rt.corded    in   .ook    10514, 
Fa  -e    305   of  Official    Heoorda   and    ooverin.o;  Lot 
198   of   the   Durley  Park   Tract   as   per  aiap   recorded 
in   iiook  20,   Pat:es    94    and   90    of   ''ape    in   the   office 
of   the   County  Hecordur   of  Los   ..u.-^eles   County 

Balance   due    on   principal 

Accrued    Interost    iVl5    to    6/lb/Zb   ^    7>» 


I.otc   d  lied   .;uly   o,    190^    fur    ,l,60i.i,00  .audo   by 
.illlaia  0,   Goct"   ana   /ae   «.   Goetz   due   July   b, 
1935   with    interest   until   maturity   at    7,~>  payable 
quart<:;rly.      Jaid   note    is   secured  l^   a  Trust 
Jeod  djtea   July    b,   1932   recorded    in   i^ook    11009, 
Pa::e   157   of    uMciiil  r.ocoraa   and    covorin^-  Lots 
21  and  22,    ^locl:   1,    Ir.ct    -o.    'loOV   as   ^or  :.iap 
recorded    in   ^ook   47,   ra,':e   44    of  Maps   in  the 
0  if  I  CO   of   tne   Couiity    iieooi-aci'  of  Lo^   .iHi^^olos, 
iJaliiornia 

Bal;ince   due   on  jiriiicipal 

-Accrueu    interest    'i/b    '^o    o/io/ub         7;^ 


f.otJ   dated     ay   i\    Vj'.'jZ    for      2,./00,00  i!iad«3   by 
..illiara  .^.    uuli>ttiJiO.   and    ..oaie      ,    ..jLi;,.j..d  duo 
.\lay   i),    1'j3:j    .'.ith    interest    at    7      payable    quHrterl.y . 
3aia  note    is   soCiU'ea    jy  a   ilrust   Deed  dated   '.'ay   j, 
1932,    rucoraed    in   »;ook  11&73,    Pa^e   109   of   Official 
Records   and   eoveri:i,:   Lot   44,    Tiact   393   as   ^^er  nap 
recorled   in   Joo<   14,    Fa^^e   li.4  of  Yaps    in   the   office 
of  the   County   .lOooi'o-r   of   Lou   Ai^^jjeles,    California 

lialance   due   on  ^jrlncijial 

accrued    iritei'csl    ^/b   to    o/lG/3b    .f.   7,o 


/^  i.ote   dated    '.ay  .),    1932   for    ybOO.OO  made   by    .Villiam 

E,    Hal.'tead   ar.d    L.i.Hie    •.'/.    halstead   oue     "ay    T.,    l'^35 
v<ith   int-rcat   at    7,j  jyayabie   qu;:rterly.      Said   note 
is   aecurod   b-j   a  Trust   Deed   dated   :'Hy  t,    1932,    re- 
corded  in  ijook  11073,   Pa  ;e   109   of   Official  hecorL.8 
and   oov(i-]ii;   Lot    4'!,    Tract  Lo.    393  as   per  rr.ap 
recoraed   in   -.ook  14,   Pa.'e   154   of  .-aps    in   t/ie 
office    lA'   the    Coui^ty  hecorder   of  Loti    An^jolea, 
California 

balanoe   due    on   principal 

accrued   interejt    6^5    to   6/16/35   >.    7/> 


Kote   dated.   January  1,    1'.  31    for   ^1,725.17   maie   bv 
Sauia    J,    Selby  and    Gertrude    _;.   Solby   v.lth   irter- 
eat   at    7;o  payable    .2^.00   ir.clading  principal   and 
intcr(-iit    on   l\.^   ti^^l   duj    o£   each   uoiith.      3aid 
note  was    later  aasuaea   by   bertha  Hsul'ord   and    la 
aeoured   by   a  Trust    -^^ed   dated   January   1,    1931, 
recorded    in   ijook  105o0,   Pa^e   241    of   Official 
Records   and   cov^rin;  Lot    10,    3irra   Vidta  AXiiiex 
as  per    .lap   recorded   in   ^ook   7,   Pa^e   Idl   of     aps 
in   the   office    of    the   County    Htoorcer   of  Los 
An;cle£,    California 

Bala.-ce   due  on   principal 

n.ccrued   int'-ret.t    b/l    to    o/lo/3^        7/o 


Not::   dated  February  li  ,    1934   r'or   -i-c,, 400.00  ai&de 
by  Jacl:   H^nry  due    February  1;..,    1937   v,ilh   int'rest 
at    7,0  payable    -,70,00   iucludin.j    prixioipal   anu   in- 
tertst    on  the   15th  day   of   each   aionth.      Said  note 
is   secured   by  a  Trust   I/ced   dalvid  Ftjbruary  1>  ,    1934, 
recorded   in   rook  12671,   Pa;;e   75   of   Official    Kecor^s 
coverin  :  Lot   24,    Jlooi:  lii,    Palisades   2hect   lio,    4, 
as   per   nap  recoried   in   liooX  2-',   Pa^^^fc   142   oT  LTaps 
in  the   office    of   tho   Goimty   IR-corder   of  Los  A.^f;eles, 
Cali  fornia 

bal  .nee    duo   o;..  pz'ii.cipal 

rt.ccrued    interest    o/lo    to    O/lb/So        7/o 


Note   dated   June   2C,    l'J32   for    „1'j,0C0.C0  nade   by 
Deane   Dovjey  due   June   20,    1935   v;ith   interest    at    7  - 
payable    ':uart';rly.      r>uid   not-;    ic    s<  cured   l^y   k 
Trust    D-^ed  di.tel   June    20,    19C£,    recorc.cd   in  oook 
1162b,   Pa^-e   271   of   i^ffioial  Kecoras   and   cov3rinr 
Lot   21,    Jlock  G,    Vvilshire  3ivd.   Heirnts  Tract,    as 
per  map  r:=cor>ied   in   iiook   6,   ra.:e  47   of    laps,    in   the 
office   of   the   County  Iit.c3rL.jr  of  Los   /iJi,-olub, 
Cali fornia . 

Said   notu    is    f^irther   o'jcured    by   a   Cha'^tel  '-.'.ort-ax 
cov'jrin,^   Certain  pc.  sonal   proerty,    aated   June   2., 
1932  and  record-d*  Junt;   2.',    1932   in   i^ook  lloOC, 
Pa.-e   336   of   Official   lecjr^s    in  tne   County   of  Los 
Ari,{:eler;,    California 

Unpaid    balance 

Accrued   inteieijt   y.aiu   'i'.    tin^   uf   j.urchasc 

Accrued   interest   on   ■^Id^OOQ*    3/20   to 
6/16/35     .    7;a 


iiotc   dat,sd    OctoDci'   1,    I'jl'-i   Tor    .10,000.00  -nadc 
by  Detin  i'oovt-r   and  ^Anne   Hoover  uuo  Ootober  1,    1937 
with   ir.Lc;r'-st   at    6^^  payatle    .ujrterl  •,    to.-^ether 
•.>ith      rind-  a  1   pay:nG);t    of    ,"600.00   on   October  1,    1935 
and   October   1,    1936.      3ald  note    is    secured    by  a 
Trust   Deed  dated  October   1,    1S.'34,    recorded   in  i;ook 
II        ',    ?;i:e   IGO   or    Jliioial  liocorda    und    .voverln-; 
Lot   29,    Soction  17   of  Subdivision  Ko.    1   of   the 
property   ox'    the   Porter  Lsino.   anu.   .vator   Company  as 
per   map   recorded    in   ooo^  51,    T^age   3   et    seq.    of 
idiscellaneous   Records   of  Loc    A.n'^elea   County,    3tate 
of   Cali  Cornia 

Unpaid   >:alajice 

Accrued   interest    4/l    f,o   o/lo/So    ^   6,j 

liote   dabod   J-anuary   26,    1935   for    ^3,7«0.00  'nade   by 
Casuell  ...   Hudsor.  ;.nd     'ar-^aret  Louise   Hudson  due 
January   26,    1956,    v-ith   interest    at    6,'j  payable    cuurter- 
iy.      ciaid  note   i&   secu-"''.d    by  a  Trust   l»eed  dated 
January   26,    1S35   and   recoro-ea   June   8,    1935    covorinr 
Lots   18   and   14,    rlock  2,   Tract   i:o.    1351   in   the   City 
or  oanta  '.'onica,    County   of  Los   Angeles,    State    of 
Calirorriiu   ao   per    riar  j",ooruea    i.   iiook  18^  Fa^-e    110 
Oi   -laps    in    the   or:,'ic'-;    jf    t.io    Jounty   Heooruer   of   r.aid 
County, 

.aliT-ce   due   on   principal 

;vccrucd  intijost    1/26    to    O/IO/SO     ..   6,o 


:;otfc    iiitcd   .Taly   10,    li34   ^^cr    ,;i,000.00  Jiaae   by 
Carita  Cope   Kerr  due   July  10,    1937   uiuh  iut'-^reot    at 
7  J  payable   Ciuart&rly.      liaid   note    is   secured   Ly   a 
Tru£t   L»eed  dated   July  10,    1934,    recorded   in  ^ook 
152C1,    ra,2e    71   cf   Officiil   L'icords  and    ccverinf;    the 
f  ollowin  ^i" 

PAhCHIL  1        Lot    117,    Tract   Ko.    2824,    City   of  San 
Ffernando   as   per  aiap   recor'-ed   in  .iook 
21,   la.'^es   36   and   37   of  iiaps    in  the 
Office    -f    the   County   P.ecorder   of  Los 
Angeles,    oaliforria. 

JjiRC_;L   2        Lets    27   and   28,    Tract  Ko,    G432,    City 
of  Los    ivngeles   a-,    per  map  recoraed    in 
iiook   74,    Farje    63    of  Liaps    in  the    office 
of   the   County  Hecoraer   cf  Los   Ai^^eles, 
California 

Unpaid   balance 

Accrued   interest    --/lu/    to    6/16/35   <►  7;j 


Kote   dated   Ootober  lb,    1932   for  i.3, 000.00  aade   by 
Hicha-l  Kraus   am   Francos   Kravia   duu   October  15, 
19.:i)  with  interest   at   7,".  p-sytiblt;    (AVirt-jrly.      'Jaid 
nole   l3   secured   by  a   Jrunt   Deed  dated    Jotober  In, 
lvo2,    ivcjrdod   in    Jook  11837,   Pa.:^e   273  of  Official 
.iccords  ar.a   ooverin-   the  East  ^  of  the  r.    ',Y,    ^   oi.' 
the  S.V.'.   ^   of   the  K/.V.-j  of  Liection  36,   Twp.   2  l«orth 
Ran^je   Id  Wett  3.^.h.:.'.    in  tho   Cuur:ty   of  Los   Aiigvjles, 
Califor-na. 

Unpaid    balance 

Accrued   intiorest:    ■' /iC'   to   c/xb/^;)        5;o 


i:ote   Idtid    ..arch  89,    1^34  for  |1, 000.00  made    oy 
Clara   ...   Little  due      arch  29,    1937    .vith   interest    at 
7  .  p«ya:>le    quarterly,      oaid  note   is   secured   b^^  a  Trust 
L»ced  dated  .".arch   29,    1934,    recorded   ir;    :ioc<   12723, 
076    57   of  Official   I^ecords  a.-.d   coverin.j;  TiOt   29   of 
Leuor.   j-tovc  Tx^uct   as   ;er-  'lUp  record-a   ii^  .:cdIc  b,   Pir;e 
164   of  .  ::ps   ii.   Iho   offic^-^   of  t'.e   County  -jeoDruer   of 
Lo£    Ar.  ;j1c;.  ,    California. 

Unpaid    calanct; 

.accrued   interest    -V-^    "^    d/1u/3o        7.^ 


Jot-j    iiuted  SspteaiOfcr   2,    I'iZl  Z'jv    ^..:,000.Cy0  Liade  by 
-V.auda  Llciso   and   l^ejia  L.    ;io  :er3  due  Sspr.eiber  2,    1957 
witi:    ij.t-r«;sti   at    7j  payaDle    •  u  rt5::rl;  ,    to.vother  with 
a    ^3u.CC  i.<i-j:^!iiixi    ji:  rir.cinil  at-  each    interest   pay- 
uCi-t   datw,      3i.id   ;ioi/e    i^    .aocir-d   -jy   a  iruct   veua 
drjfced  L'Spte;.iber   w,    l'^J<=,    raoord^id   in  i-ooi:  liiOVl, 
?.i  :e   21   of  Official  -.ocorcW-    tj.d    ecvurint;  Lot    ^1, 
iiloc..  17   of  the   lierraosa   Jeach  Tract   r'.coruod   in 
-■.00-   1,   r  i ;cn   25   ajid   20   0.    ;  .-.as    ii.   Ihc    jirice    jf/uir.e 
Couiitj  .\ccoru.cr    of  Ion   Kir-'iloa ,    Califoraia . 

Unpaid   balance 

.-.cciuoa   ir.t,  .ref-t.    .J 2   to   o/lu/3L   ^    1 ,0 


i;ot>   di.L-:d   Jar.uary   1-,    1932   for    ,l,tiOO.CO  uiads   b- 
Lir.ta   V.      artin  ana      iicche      .   -.r.rtin   cue    Jan^^iiry   2,- 
193c    v.itr.   i;.torj&t   at    7,j  payable      uirterly   co  ajnunc- 
in.-  iipril   2;C,    19^^;;.      Sail   uol.-;    ih   aecared   uy  a  Trust 
Deed   -atel  January   lo,    19-^2,    recorlsd   i.-.  jooi:   11334, 
?a  :e    24.^    oi'   OfficLJi    aeiorus   and   co'.trin;   the  lily  40' 
of   ^lock   :j4,    Jrjct   .0.    37b4  as   pur  ..lap  reooraoa  in 
-jooi:  41,    ".a -e   55   of      ape    in.   t're   offlvic    of   t.,o   County 
Kecorder   zZ   L.os   .-ui-a-lcs,    ualifornia. 

Unpaid   :jalancc 

ACCi-uec    in',    r   r;t,   l/ZZ    tc    G/lb/3L        6/» 


/^^l/..^^' Bote  dated  Juir^  1,  1932  for  ^1,500.00  due  June  1, 
1935  with  interest  at  1  i-i   payable  quarterly,  and 
note  dated  June  1,  1932  Tor  .1)00.00  with  interest 
at  7,0  pay.'cle  monthly  rlua  ,30.00  on  principal; 
both  made  by  Joseph  "ondlen  and  ^.ebecca   endlen. 
Said  notes  are  aecurud  by  a  Trust  Deed  a^jtea 
June  1,  i':32,  recorded  ir.  jjook  115ttB,  Page  247  ol' 
Official  Records  and  coverin  ;  Lot  22,  i31oclc  "A' 
Strong  and  Dickinson's  Central  Park  Tract  as  per 
aap  reooi-ded  in  i:}ook  6,  i'age  81  of  iiaps  in  the 
office  of  thr.  County  Hecorder  of  the  County  of 
Lot  ivngeles,  California. 

Balancg  due  or.  principal 

ACcnied  interest  3/l5  to  6/l6/3b  -.  1  ja 


Note  dated  January  22,  1932  for  |8,000.00  raade  by 
Charlws  A,  Page  and  :.-arif;tta  A.  Page  aue  ;,400.00 
on  or  bifore  January  2£;,  1934  and  the  balance  on 
or  before  January  22,  1935  '.vith  interest  st  1 /> 
payaDlfc  quarterly.   Uaid  note  is  secured  by  u 
Trust  Deed  dated  January  2l^,  1932,  recorded  in 
Book  115^31,  Pa.ee  327  of '  Ofiicial  ^.ecords  and  cover- 
in.--  Lot  1  of  Tract  lio.  3072  as  per  map  recorded  in 
^ook  96,  Pa^ea  14  ajxL  lo  of  ;\:'aps  in  the  office  of 
the  County  Recoraer  of  the  County  of  Los  Ajig*jles, 
Galifoi-nia. 

Balance  due  on  principal 

Accrued  interest  l/24  to  6/16/35  .  7;o 


«^ 


C  Note  dated  February  15,  1935  for  ^4,500.00  aade 

by  Ella-....  iar-n  with  interest  at  h'h   payaole  quiirter- 
ly  for  one  year  and  thereafter  principal  and  interest 
payable  in  installaents  of  .50.00  or  acre  on  the 
15th  day  of  euoh  laouth  be  -inr.in::  on  the  15th  dsy  of 
Ilarch  1936  and  continuing-  until  January  15,  1938,  at 
which  date  the  entire  unpaid  oalance  of  principal  and 
interest  shall  be  aue  aril  payable.   Said  note  is 
secured  by  a  Trust  Deed  dated  ifebruar;.'  15,  li'55, 
recorded  in  Book  13309,  Page  85  of  Official  Records 
and  coverin,':  Lot  18,  i^loci:  "B",  -.Vilshire  Blvd.  Hei.^ihts 
Traot  as  per  iiap  recorded  in  -:ook  6,  Page  47  of  aps 
in  the  office  of  the  County  Recorder  of  the  County  of 
Los  Angeles,  California. 

Balance  due  on  principal 

Accrued  interest  l/l  to  6/16/35  ,.  6;w 


■^Tilote  dauea  -lay  24,    1933    for   |3,000.00  made   by 
Wllliaai    v.   Robinson  and   Irene  iJ,   Rohlnaon  with 
Interest    at    6jb  payable    fuarterly,    and   principal 
payable    ^,500. 00  on   or   before  May   24,    1934,    and 
umI  ;nce   of   prlnc^P'il   3nl    Interest   due   on   or    be- 
fore     ay  24,    1935.      Said  note   ia   secured  by   a 
Trust   Deed   dated    'ay   23,   1933,    recorded   In  iiook 
12049,    Pa;-e   379   of   Official   "ecorcs   and   covering 
the  Nly  40'    of   the  Sly  BO'    of  Lot   340  of  Tract 
Ho.    4416   as   per  map    rtoorued   in  Book  48,    Page   81 
of  Maps    in    the   office   of   the   County   Recorder   of 
the   County   of  Los   An  -eles,    California. 

Balance   due    on   pri'iCitiJsl 

Accrued    int-;ryst    5/24   to    G/16/35  -^   Sjd 


liote   dated  ^u^ust    lo,    1932   for   |2, 750.00  made   by 
Peter  Rudnitsky   with   int,  ^rest    at    7jo     er   annum, 
]^^inoipal   and   interest   payable    in  Installnents   of 
^25. 00  or  more    on  the   5th  day  of  each   month  until 
paid,      baid  note    ia   secured   by  a  Trust   Deed  dated 
Aunjst   15,    1932,    recorded   in  Book  11707,   Paf^e   151 
of  official   riecords   aid    jovtrin/.-  Lot    2   of  Fre^^mont 
rieiriJts  Tract   bcin,^   a   evil-division  of  a   portion   of 
Lots   2   and   4   in  Block   73   of  Hancock's  Purvey  as   per 
map   recorded   ii    L.ook  5,   Pa^r^e   109   of  ilaps   in  the 
office    0  1'   the   County   r.ecoruer   of   the   County   of 
Los   Aiu'ielea,    Calif  or. ^i  a, 

isalanco   due    on  princiDal 
Acoruea    inter-jst    o/5   to   O/lo/Zu  v^   7/'^ 
(less    ^^.01   pjid  on   account) 


rjote   dated    "ay   Id,    1935    for    ^5, 000. 00  aade  by 
Kate   E.    Shivers   with   interest   at   6>,    principal 
and   interest   payable   in   installiu^nts   of    ,50.00 
or  no  re   on  the    15th  day    of  each   crxonth   until 
April   15,    193b,    the   erti  re   balance    of    jriiicipal 
and   interest    bein.^  due   on   iiay    1^,    1938.      Said  note 
is   secured   by   a  Trust   Deea   dated   :..ay   15,    1935, 
recorded    in   ^ooh    13440,    I  ago  177   of  Official   Heoorde 
and   coverin^';  Lot   1^    of  -irotaurton  "lace  Tract    as 
per  map  recorded   in  Book   7,   Page  176   of  \'  tps   in  the 
office   of   the   County   Recorder   of  the   County    of 
Lob   AJVjeles,    California. 

Balance   due  on  principal 

accrued    lnt<-refit    o/lt    to    6/16/35   v,   6/0 


^-"3  -  Wote  dated  January  15,  1935  for  9,000.00  made 

by  Ben.  D.  Spencer  with  intoreat  at  7je  principal 
and  Interest;   payable  In  installmenta  of  $90.00 
or  more  on  the  15th  day  of  eaoh  month  until 
December  15,  1937;   the  entire  balance  of  principal 
and  interest  payable  on  January  15,  1936,  Said 
note  is  secured  by  a  Trust  Deed  dated  January  15, 
1935,  recorded  In  book  13260,  Page  15  of  Official 
Records  and  covering  Lot  4,  :>look  "C"  of  the 
Bonnie  Brae  Tract  as  ner  rjap  re  corded  In  Book  9, 
Pa^:e  8l<  of  'vllscellaneous  Records  of  the  County  of 
Los  An^^^-oles,  California. 

Balance  due  on  principal 

Accrued  Interest  6/l5  to  6/16/35  i*  7% 


Note  dated  October  lb,  1934  for  ^.850.00  made  by 
Francis  J.  Stewart  and  Frances  3.  Stewart  *ith 
Interest  at  7,j;      principal  aiA   interest  payable  in 
install.7icnts  of  ^.10.00  or  more  on  the  15th  day  of 
each  month  until  Octoder  lo,  1937  at  which  time 
the  entire  unpaid  balance  of  principal  and  interest 
are  payable.   Said  note  is  secured  by  a  Trust  Deed 
dated  Jotober  It,    1934,  recorded  in  jiook  13099, 
Faje  4S  of  Official  1-iecords  and  covering  Lot  27, 
llewton  Tract  aa  per  map  recorded  in  jj-ook  9,  Tage 
179  of  Liaps  in  the  office  of  the  County  Recorder  of 
the  County  of  Los  An.-eles,  California. 

Balance  due  on  principal 

Accrued  interest  a/lb   to  6/l6/3o  vi.  7/i> 

note  dated  June  7,  1935  for  ^2, 113. 40  made  by 
John  " .  Taber  vjith  interest  at  6/*;   principal  and 
Interest  payable  in  installmenta  of  ^30. 00  or  more 
on  the  7th  day  of  each  month  until  .-;iy  7,  1^36;   the 
entire  calance  of  principal  and  interest  being 
payable  on  June  7,  1936,   Said  note  is  secured  by  a 
Trust  Deed  dated  June  5,  1935,  recorded  in  jook 
13378,  Faje  385  of  Official  Records  and  covering 
Lot  10,  Block  'A"  of  Tract  No.  fiO  as  per  map  recorded 
In  Book  13,  Pa^es  114  and  115  of  ilapa  in  the  office 
of  the  County  Recorder  of  the  County  of  Los  Angelea, 
Caliiornia. 

Balance  due  on  principal 

Accrued  Interest  u/7  to  6/16/35  ^  6> 


'-^''^"'  A«ote  dated  October  1,  1934  for  (4, 000.00  made  by 
Frank  R.  Thomas  ai:d  Claire  V.  Thomas  due  October 
1,  1937  with  interest  at  6,o  payable  monthl.;.   Said 
note  is  secured  by  a  Trust  Deed  dated  October  1, 
1934,  recorded  in  Jook  13120,  Pace  193  of  Oi'iioial 
Records  and  covering-  Lot  4,  Littleton  Tract  as  per 
nap  recorded  in  3ook  16,  Pa^^e  129  of  .'aps  in  the 
office  of  the  County  Recorder  of  the  County  of 
Los  Ar.,-'eles,  California, 

ijalance  due  on  principal 

accrued  interest  6/l  to  6/ig/S5  ^j  6,j 

^^     Kote  dated  Au-:ust  12,  1934  for  ^4,000.00  made  by 

Edna  I'.liitten  with  interest  at  7/j  payable  ■  uarterly; 
principal  payable  in  installments  of  20.00  or  more 
on  the  12th  day  of  each  month  until  Aurust  13,  1937 
at  which  di^te  the  entire  balance  of  prir.clpal  and 
interest  are  payable,  Saia  note  is  secured  b'y  a 
Trust  Deed  dated  .iujust  12,  1934,  recorded  in  i^ook 
12890,  Page  241  of  v^fficiul  liocorafi  und  coverin; 
Lot  20,  Wly  2'  Lot  13  In  Block  4,  Downey  Tract  &s 
per  map  recorded  in  3ook  G,  Pare  427  of  "-Iscellaneous 
Reoordii  oi"  the  County  of  Los  An^i^eles,  California. 

Balance  due  on  principal 

Accrued  interest  o/l2  to  6/l^/3o  on  „3,c20; 
6/l2  to  6/16/35  on  ^3, 300.00  ^  7,o 


PARTIClPAJIOi:  C::RTIFIGAr3S 

Part  of  a  note  dated  Au^just  25,  1934  made  by 
L.  L.  Truitt  and  ^idele  Truitt  due  May  25,  1937  vtlth 
interest  at  6,v   payable  quarterly.   Said  note  is 
secured  by  a  Trust  Deed  dated  August  25,  1934,  record- 
ed in  ijook  13014,  Page  185  of  Official  Records  and 
covering  Lot  9,  iilock  59,  Town  of  Glendale  as  per 
map  recorded  in  Book  21,  Pa^e  96  of  i^'.lBcellanoous 
Records  of  the  County  of  Loa  An-eles,  California. 


Balance  due  on  principal 

AC9rued  interest  5/25  to  6/16/35  ^  6/o 


a 


Part  of  a  note  dated  April  15,  1935  for  ^6,000.00 
made  by  Ernest  CJ,  Thoaas  and  Krlda  .•'.  Thoraas  due 
April  I'd,    1938  with  interest  at  7/j  payable  c;u;»rtei- 
Ij ,      Said  note  is  secured  by  a  Trust  Deed  dated 
April  l.>,  1935,  recorded  In  Book  13396,  la.je  153 
of  Official  Records  and  ooverin£:  a  portion  of  Lot 
25  of  .Vatt's  Subdivision,  part  of  Rancho  San  Rafael 
as  per  :iap  r'jcordcd  in  Jook  5,  Page  200  of  'iscell- 
aneoua  Records  of  the  County  of  Loa  Angeles,  California. 

balance  due  on  y^rinci'pal 

x^ccruea  interest  4/l5  to  o/lb  ..  7^ 


Part  of  a  note  dated  September  21,  1928  for  .;20,000.00 
:jade  !iy  John  i.laltm^in  and  ?aatilda  S.  .Maltraan  due  Jept. 
'^1     1531  v.ith  interest  at  7,j   payable  quarterly.   Said 
note  is  5;e3ured  ly  a  Trust  Deed  dated  September  21, 
1928,  recorded  in  i;ook  8358,  Fa^e  43  of  Official 
ajcordc  and  covering  Lots  13  and  14,  Jlock  'J,  Tract 
:  0.  7555  as  per  Jiap  recorded  ii.  uook  80,  Pa^jes  51,  52 
and  53  of   aps  in  the  offic-  of  the  County  liecorder  of 
Los  Ai::eles,  California. 

ualance  due  or.  principal 

Accrued  interest  3/21  to  o/l6/35  l  7;i 


Part  of  a  note  dated  June  lo,  1932  for  ^15,000.00 
.aade  by  Roy  L.  Kent  and  Klizabeth  .1.  Kent  due  ^pril 
20,  1935  '/Jlth  interest  at  7/o  payable  quarterly.   Said 
note  is  secured  by  a  Trust  Deed  dated  June  15,  1932, 
recorded  in  Jook  11696,  Page  83  of  Official  Records 
and  covering-  Lot  8,  lilock  63  of  Campbell  and  Thompson 
Tract  as  per  map  recorded  in  :j>ook  9,  Page  56  of  I^Iaps 
in  the  ofrice  of  the  County  Recorder  of  the  County  of 
Los  An,?eles,  California, 

balance  due  on  principal  ^ 

Accrued  interest  l/20  to  6/16/35  i.  7;^ 


STRSET  IMPPOVagriT  BONDS 

City  of  Glendale,  Series  3,  San  Fernando  Street, 
iiond  irZ   and  #3 


City  of  Glendale,  Series  1,  Pacific,  Gilbert  and 
Gsell  Streets,  liond  #15 

1/     City  of  Glendale,  Series  i,  Thompson,  Irving,  etc. 
Streets,  iiond  /4 

Z.    City  of  Glendale,  Series  1,  Patterson,  Falroont,  eto. 
Strev,t8,  bond  1-2-5-6-7-9-10-14-17-18-40-46 


TRUST  DEED    NOTES 
1  FgRBfY  ESTATE  -  TRUST  No.  35-4568 

Valu« 
I  D«aoription  Balanoe  Due       6/16/36 

3  j  |1,425.  Trust  Deed  Note  of  |   136.00 
y     I  John  Panko,  present  owner 

4  jr  Mary  Kotadka,  dated  12/l0/27,  due 
I  12/10/32,  extended  to  12/10/35, 

5  interest  at  7%,   payable  monthly, to 

6/10/36 . 

6  $1,000.00  Trupt  Deod  Note  of  314.00 
Samuel  &  Anna  Zimmerman,  dated 

7  1/18/28,  due  1/18/33,  extended  to 
'1/18/36  with  interest  at  7%, 

8  pnyable  monthly.   Int.  paid  to  5/18/35. 

.J2, 500.00  Trupt  Deed  Note  of  Frances  L.  2,222.25 
George  &  Nettie  E.  Boltz,  dated  1/20/30,  due 
2/2/33,  extended  to  2/2/36,  with  Interest 
at  7^,  pryr'bl©  quarterly.   Int.  to  6/2/35. 

5^2,000.00  Trust  Deed  note  of  John  Soley,  1,025.00 

Rosa  Soley,  &  Jennie  Santilla,  present 

owner  Joseph  fc   Maiy  .frusa,  Sebastian 

&  Jopephlne  DeMapplo,  dated  l/28/30, 

due  2/28/33,  extended  to  1/28/36,  with 

interest  at  7'^'^ ,    payable  quarterly. 

Int.  to  4/28/35. 

^2,600.00  Trust  Deed  note  of  Lawrence  R.  2,335.50 
!c   ,  nnabelle  I.i.  Taylor,  dated  8/5/31,  due 
6/3/34  with  interest  at  7%,    payable 
i^unrterly.   Interest  to  6/3/35. 

co, 000.00  Trust  Deed  Note  of  /any  L.  Cors- 
well,  Oolda  C.  &  Syril  Tipton,  dated  1/16/ 

32,  due  1/1 6/33,  extended  to  l/l6/36,     5,500.00 
with  interest  at  7%,   pny;ble  quarterly. 
Interest  paid  to  4/l6/35. 

.t^7,500.C0  Trust  Deod  Note  of  L.  A.        7,000.00 
V.eiss  &  Molly  V>eiss,  dated  4/4/32,  due  4/4/35, 
extended  to  4/4/37,  with  interest  at 
7*^,  p.'Y'ble  >iuarterly.   Interest  paid, 
to  5/3/35. 

^2,000.00  Trust  Deed  Kote  of  Arch  fc  2,000.00 

Artie  Voore,  dated  2/22/33,  due  II/22/ 

33,  extended  to  11/22/34  with  interest 
at  7^, ,    payable  quarterly.   Interest 
paid  to  2/22/35. 

27  $1,500.00  Trust  Deed  Note  of  Anna  Kathryn  1,060.00 
Vc/'lli-'ter,  dated  7/12/33,  due  8/l/36 

28  with  interest  at  71^,  payable  monthly. 
Interest  paid  to  6/'l/35. 

C^4.200.00  Trust  Deod  Note  of  J.  H.        3,200.00 

30  fc   Kary  Belle  De  La  Monte,  dated 
4/30/32,  due  1/31/35,  extended  to 

31  1/31/36  with  interest  at  7< , 
payable  quarterly;  interest 

32  phid  to  1/31/35. 
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FERRY   ?:r>TATE    -    TRUST    No.    .SS-4358 

Valu 
Description  Balance  Due  6/l 6/ 

^■4,250.00   7ru5?t    Deed    Note    of   Mary   B.  5p3,800.00 

•.Vlllinms,    Intel    12/19/34,    due   2/ll/38,    with 
interest    "t   7Jb    pr.vable  monthly.       Interest 
pnld    to    6/11/35. 

.■:2,700.00  Trust   Deorl   Hote   of  Cftrver  2,700.00 

Investment    Co.,    dated    6/20/32,    due 
6/20/55   v/lth    interest   at   75^,    pr.ysble 
:iunrt9rl7.       Interest    pr^  id    to    3/20/35. 

participation   Certificates    issued   by 
:;ecarit7-Flr  st    Netion>jl   Bank   of   Los    /.nfelas,    or    its    pre  ieco-!9 
pursuant    to    Section    104   of   the  California    Bank   /  ct : 

Interest      Princ 
Series  lie.      Maker  of    -iote 


Rate      Paid   to        Balf>.nco 


Va: 


6600/20 
68OO/45 
6800/110 

6800, '125 
5800/161 
6800/162 
6800/182 
6800/207 
6800/210 
6800/215 


r. iken,  F.y.,  et  al 
Serrano  Corcorntion 


6M 


9/22/34 

11/21/34 

6/6/35 


5/25/35 

6/1/35 


-■.rroyo  .^eco  Bldg.  Co.  6 

Bidie  Schn;idt,  Inc.    6 

Tlttmann,  Euf'ene  0.    5^- 

First  Christi'on  Church  6^   5/15/35 

riesa  Bern-^rd,  Jr.      &l        4/2/35 

I.'.cCann,   '-firy  A. 


3;6,40,:.00 
3,000.00 
1,000.00 

500.00 
3,329.73 


5/27/35         4,029.27 
472.97 


V.  11  shire   Lodge   Bldg 
Corp. 


6800/314  Chapman  Bros.    Co, 


6^-        def'iult 
2i-        6/25/34 

5  9/1/34 


300.00 

1,000.00 

500.00 

500.00 


Underlying-   wecurity   foreclosed  or  Deed   taken 
in   lieu' of    foreclosure: 


6800/13 

6800/171 
6800/214 


Income   Properties  7 

Corp. 

Bradbury  JCstate   Co.         6g 

r.wensen,    Helen  Murray   6-1 


default 


500.00 

6,683.91 
1,000.00 


TOT/L  Asr  ••rrs  0'Th:^r  than  cash: 

Btil-nce    Income 
Uninvested   Principal 


'■      209.27 
1,154.09 


The  estate   of  Peter  L.    Ferry   is   entitled 
«_  _     -I  /o    _*>    i-u-.    »^  >>/-„,  li    nn  ♦-     Inn.  nma    or    326.16 


;! 
1    ij  ESTATE  OF    PETER  L.    FERRY  -   Trust?  No.    SS-431 

3   ; 

4  ;l 

5  1         REAL  S^'TATE  PARCEL 


ASSETS  OTHER  THAN  CASH,  as  of  June  16,  1935; 


J  ^'  •  City  of  Los  Angeles,  State  of  California, 

Lot  392  of  Mettler's  Main  Street  and 
7  So.  Park  Tract. 

8 
'      9  Cash  of  Hand 

10   : 
11 

12 

13 
14 
15 
16 

17  1 

18  j 

19  J 

20  , 

'i 
21 

22  \ 

23  i|   ^ 
34  I 

25  i! 

I 

26  j 

27  I 

28  I 

29  f 

30  I 


3^1^;      iSf.^/^.^l     C    C    P   T 


^PIVA'^E   THilfT   NO.    PQIR PFT-.F    L.    anri    Cft.TTKPT  "••    ' 

rTATKV;:VT   OP   ASJ  >TS    OF  TprrT 

at    ef    June    16,    19S6   (Tate    cf   r^ath 
of   ?^ter  L.    Kerry.  ) 


7      CA£R! 

Income   Ca«h    on  Hand  46. OP 

rr1-c1pel   Cash  on    H^nd  1,963.07 

''r!nr;lpfl"l    '^a«^  In    Tr»r-'  favlnga   Acoourt   4,f>0C.r""  ,:;6,509.09 


;  .-.ViN    C?^')    P  P    C-.VT   FIRIT   "CVrrfAOKi 
anc!/or   FT^fT  ?nU- T  1^  "^TT 

i  '2  •'nrT  f^      Anneb'^rtr  .■^,017.3?  .3^c/7.-3^ 

f.ccTMffl   Interest    fro-^   fVlO/Sfi  ."^.Br 


J  J.    f\    '^et'inRcurt  ?,2ro.00  ;^,  ;?.cc.cc 

■\ccruert    Tnt>r<»!»t    r-o-'   4/l/35  3'^.09 


■^  Anna    "'orrlaon   ^    i,oulHO   Brown  7,P47.5>^  7,s,^7.  2^ 

Accrued    Interest    ^^o-m  c/8/35  11. p7 


^'       "<arY    I.    C>iapn«n  1,36?. 71  / ,  >3  (*  ^. '^  / 


\.ccru9d    InterfEt    frc.   f^/p/35  3.71 


<J       nive    0.    'TrbY  979.69  ?  77.^7 

rcftrue^    Int-r^st    *'ro~    .'i/'^o/SF.  4.9F 


7      P    -ierlcV   J«rka  1,1?5.PP  //^i".;?^.' 

Ac^.rued    Int-rest    fro-^   5/50/35  3.40 


^      ClWe    .\.    L^'-nar-l  17, 076. 47  /;^c7-*.'A'' 

Accrued    Trf.-rept    fro-   .'/Pe/35  59.77 


o        a^^r-v  0.    Vo^a'n    Corp.                                             •»,4O0.00              /^CCCOG 
Accrued   Int-reBt    fro^   l/l/SP   (« 1,834. 58)     ^  >i^.  l'. 


T9iy  '^  NO.    2015 


•    3,691.54 
11.48 


//         "^"fl.    I.    C»'«ourkG 

Accruert    Int-reat    TroT   ?/9/35 


64. et 


>^        ''ary   i-..    Shannon 

.'c^rued   Tnt   r^st    f^o-'   c/4/35 


1,167.95 
P.  7? 


'.  ■'>> 


Aecniert    Interest    frc^   3/P4/35 


eB.68 


/*-        ■'..    P.    Vnlertlne 

A'^crued   Int.'^roct    fro--   rVl^/35 


?4 .  05 


ji        FrsnV    '  let^^off 

Accruec?   Int-r-'et    fro"   3/?7/36 


5,840.8r> 
89.71 


5-i.o/ 


^I«:    (6")    r..R    CiiMT   ■  ivJCT".    VCHTOAac; 


/<i        /Mr''^^    J-.p.trffn 

Accrufi'^   Trfreet   fro~i  e/l5/35 


828.14 
.13 


y.cc 


IX   (f'M  Pr.p  c?.M''  f'-:ccvr  tvu'jt  r^SD 


/7        'vurel'^    VTiTuelen 

Kccrued   Int-^roet   from   p/7/35 


485.96 
10.43 


Uc  c 


TRACT   NO.    6P04 


>^un(irp:?    slxtv-sev^r    (167)    f°et    tc   «    point:    thence    east'^rly 
■.  t   ripVt    an^l'^s    tr   8«lr!    weet-'^ly   line    h    ''Upt«nce    of    on'»   hur- 
-■refl    f'^et    to  H    rolnt;    ^^'^^ce    8out>ierly   oarillel  with   sild 
v.»8t    rly    linp    tc   the   no'-th' riy   line    of   enid   Ch  "vy   Chape   Prlvo; 
t\^f,ryQa    'tf^stTlj      long   sMd    HorthPTly    lin*    to   the    pol^t    of   b«- 

.\RC.-T    NO. 

Lots    18   °nf^    19    In   "loc^    4    of    Tr-ict    884^,    -s    n«r   "iir   r'»cord 
'  T'    "oo^    '18,    p'!-'>s    Cv^    to   94    of   Vnps. 

3.  Lots  28,  '^9,  30  In  Rlock  >"  of  »'core'r  ?«-subcllvl8  Icn  of  a 
portion  of  Bioun.  9  of  the  Gl'-ndnle  ^^oul'^'vard  Tract  as  per 
■"ap    recorded    In   ^ooVc   9,    Posre    135    of    y.ps. 

4.  :.ctr    1,    '^   '»nd    3    ;n     'loo.    1    cf   "orthlcks    Trict    as    PT   -^.np 
r«'3orded    Ir    Pcc>    0,    P'-P'e    154    of    V'lps, 

5.  Lots    3,    10,    11,    1?    i"    Trnct   ""310    yE    per    -<sr   recor'-'-d    In 
"ook    103,    cicres    '■''r,    OS   ,,r.d  ^^    of   Vnns. 

6.  Lot  13,  'Uoci'  1^,  iparr  H'-ights,  In  the  Rarc>^o  Jan  Rafael, 
as  r»r  ^i  n  rn(icrd'='('.  In  Pcok  59,  Po-rros  34  to  36  of  ''nps,  1' 
t*-e    office    of  the   County  Recor.'cr   of   Los   Anpel-^s   County. 

7.  Lot  '^'^  of  Tr'-^ct  4^44,  -.s  per  "-;  p  rocorde-i  In  Rock  5?*,  p".pe 
6  and  7  of  "'PS,  i-  f^e  office  of  the  hecorder  of  Los  Ar^- 
Hcunty. 

8.  Lot    1/    !'■    "Toe":    "V"    cf    I'rT^t    "600  "s    per   •"9  r   recorded    1  r 
r-^c"'   po      ri'  pe    3!^    cf    ^'irs. 

9.  Lots  1  to  19  inclusive  of  ITiCt  6699,  -s  vrv  -"'r  -pco-de- 
^cok    11?,    pHf;!;e    "'?   of    V'lps. 

\r.      Lets    47    to   53    i'-cluslve    of   Fayton    ;"  venue    "c^e    Tr'^nt   -is    pei- 
•^r.p   "^corded    1^   '"cok   7,    page   69    of   '"  scellsneous   hecords. 

11.  Lots  40,  5^,  53  ^.nd  79  of  Tract  77?6 ,  -s  per  map  recorded 
Pook    84,    Puge    58    of    V-  ps . 

12.  Lot    34    of   Trnct   6C?5   as    per   Tiap  recorded    in   Book    64    Page   ': 
of    Vh  D8  . 

13.  Lot    5    1"    'Uock    16    of   ;.elvos    de    V^rdugo,    L»^eets    1    tc   '^    as 
•nap   recorded    In    ?ook   37,    P^r-^s    7'7    to   8."-   of   Va  ps . 

14.  Lots  1  to  4  Inr^luslve  flnd  8  to  16  in^.luslve,  of  Trnct  879 
ns    per   r'i'-    recorded    in    ^cok    113    Page    78   of   ?^.  ps . 

15.  Lots  37  nnd  38  of  I'mct  9088  «iS  D«r  •«-,  p  recorded  in  Brck  ! 
Pnpre    65    of    v-ips. 

16.  Lots  1,  3  and  4  of  Descmso  Tract,  City  of  Tulunga,  Count 
Los  Anf^eles,  as  per  "^n  recorded  in  Book  22,  Pnges  66  an*^ 
of   V'^pe. 

17.  Lots    8   and   9    of   the   Dpsc-irso    Tract,    City   of    Tujunga,    Cour^' 
of   Los    Angeles,    as    rer   -nap   recorded    In   "ook   22,    Psires    66    ^ 
67    of   M'ins,    EXCEPT   nny    portions    of    Lots    6   and   9    that    ray 


\ 


TRACT    NO 


04 


PAPrTEL   NO. 


18.  Lots    10,    n    'ir\<^    12    of  the   D-acHnao   Trnct,    Cltv   of   Tv..<un<TN, 
County  of   Loa   Anc;ele6,    aa    n  ^r  m^p   r^'oordod    In   Book   ^2 , 
Pagea    66    ind    67    of   Vapa,    rea^rvlng    for   public    roir^    pur- 
poa'^a    tboee    portions    of  said    Lots    IID,    11,    nni    1?  within 
the    bounda    of   Loa   Ant^eloa    'Vvonue,    as    i^»»d1onted    or>   "nan 

of   Glorl'^tta    H'^1;'htF,    recorded    In   ^^coV   30,    Pace    99    of   »'l6- 
cn^n'^ous    '-'ecoi'da    of   s«.1d    County. 

19.  Lota    13   and    14,    except   the   ;.outh   50  f'^et,    of   t^e   Defc-nac 
■^nct,    C*ty  of   Tu.lung-^. ,    Coi'nty   of   Los    \ng'^l"8,   QS    ner  n-i\ 
recorded    in    t^ooV'   oq  ^    ?'<«'»    (^6    of    Vans.      p  Li  0    I'XC'-TT'l '.'G    ^:h' 
Tiast   4^^   f'^^t    of   Lot    13,    to   he    used    for   stre'^t    purnoses , 
".•^d    Euc^    portion    of   Lot    14   'iS   may  be    Included   wit^-ln    the 
Unit?    of   Glcrlettri    .-.venue,    as    phown    en   map   of   Glorlotta 
^"eights,    record'-d    in   °,' ok   30,    Page   99,    Miscellaneous 
Records    of  s^^  Id    County,      ALtC   h'^CSPTING   frc^   aild    Lets 

13   nnd   14   •in;;    portion    th'^recf    t^at   nsy  be    Included    v'thi 
Los    Ang:l'?s    '.venue. 

^0.      Th-^   "-est    one-hnlf    (i)   of   Lot   :  eventeen    (17),    the   Knst    on-  - 
^Hlf    (b)   of   Lot    KS':hteen   (IB),    and   rlac    thit   portion   of 
Los   AngPilcs   .revenue    shown   or.   r^.'ip   of   Descunso    Trect   ad.iclnl- 
s'itd    'e.^t   one-half    ( s  )   of   Lot   seventeen    (17)  and   East 
o^e-half   of   Lot   Eifht    (18)   on   the   south  and    lyinf?  betveen 
the   southerly   line   cf  said    portions    of   Lots    :  evente^^n    (1'' 
.and   i;:ightoen    (18),   end    the   north'^rly   line    of   Los   .'vngel^'S 
Avenue    as    dedicated    en   map   of   Glorii»ttn    'Teipihts,    recorder 
Ir    "Ook   30,    Pafre    99    of   Vlscellaneous    Records    In    t^e    offlc 
of    the   ftecord'^r    of   S'-;1d    County,    and   the   North   two  hund'^ed 
elkTht   nnd    fifty  hundredths    (^08.50)    feet    of   the    west    one- 
half    (  J  )   of    Lot   Klphteen    (18),    'md    t^e   north    t-^  c   hun^re:! 
eight   and    f Ifty-hun- redths    (SCB.50)   feet   of    Lote    Nineteen 
(19),    T-J^-enty   (^0),    Tv.enty-one    ^?1),    and   all   of   Lots    Twenty- 
Two    {22)  and    twenty-fhree    (^3),    of   the    said   Descanso   Tract; 
P^^  ZHVING    for    cuMic    road    Durposes    ♦■^-ose    nortlons    of   Lots 
Twenty-one    (1^1)   and    T^'enty-twc    i'^l)  and    f>pnty-three    (23) 
w't^in    the   bounds    of   Gloriet+'a    .-.venue,    as    dedicated    on   m^  • 
of  Slid   Glorletta   Heights;    the    rJast   0"«>-hr-lf   (E^)   of   Lot 
reventeen    (17),    of   the    r>eEcan8c    Tract:    ':->lso   that    portion    r' 
Los   Angel^a    Ave'^ue   shown   on   said   Tiap   of  Teac^nao   Tr^ct,    '.    - 
lolling   said    East    on^-h.^lf    (2)   of    Lot   Seventeen    (17)   on    th- 
fouth,    P    5;.'-.RVIN'G    for   public    road    ourposes    that    portlo"    with- 
in  the    hounds    of   Los   Angeles   Avenue   us    dedicated    on   map  of 
of   Glorletta    Heights,    recorded    In   Book   30,    page   99    of   Vls- 
cellaneous    Pecoi-da    in   the    office    of   the   County  Recorder   of 
Loa   .'ifigel-iS   County. 

''I.      Lot   24   of   the   Descanac   Tract,    In   the   City   of  Tu.iunga ,    Count 
of   Los   Angelea,    a  a    per  map  recorded   In  Rock   2^,    Pages   66 
and  67   of  Vapa. 

22.  Lot   25   of   the   Descarso   Tract,    as    per  ""ap  recorded    in  Book  ' 
Pages    66   and    67    of   Vaps,    In   the    office    of   the    Record-r    of 
said    County,    reserving    for    public    road    purposes    that    portl 
of  Lot   ^5   w1t*^in   thf   '-ounda    of  Glofletta    Avenue,    aa    dedlce 
on  Tpan  of  Glorletta    Helghta,    recorded    in   oook   30,    Page   99 
of   r/is  eel  lane  oua   Records,    In   the   office    of   as  Id  County  R«c 

23.  Lota    26.    •'7.   28  and  29   of   the   Deacanao   Tract,   City  of  Tuiu 


PARCEL    NO. 
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LotB    P6,    ?7,    OQ   qpf)    ?9   as    ^,9,,  be    Incluried   within    the    line 
of   aiorletta    -.venu^,    ns    E>"own    on    tb      -t  ri   of   Olorl^t.ta 
"eights,    recorded    In   Pcok   30,    P-ige   99   of   sni^   »'i -c»n<^r'»r 
Fecords . 

^4.  Lots  30,  30,  33,  34,  35  ind  36  of  t^e  ^."BO'inao  Tr.-.ct.  Cit 
Tu.lunga,  County  of  Los  Ancrelcs.  as  per  map  record,-d  in  Po 
^•^,    Figes    66    -nd    6'^    of    stM    "ap   Hecords. 

?5.      Lot    1   ^ind   the      -5t   4C0  fr^et   of   Lot   9   of    Pr-ir.t   i?055,    Cltv 
TulungQ,    C^uiivj    of   Los    ^niTeles,    as    p-r   -nui)   recorded    1-;    r*c 
30,    pages    7  0  -md    71    of   V.nv  Hecords. 

??6.  Ml  that  portion  of  Lots  Twelve  (1?),  Thirteen  (13),  Four 
teen  (14),  Fifteen  (15),  :  Ixteen  (16)  --nd  ; '^v^^nteen  *  (  l"?  ) 
Tract  YiO.  9.055,  :ifc  per  Tiap  recorded  In  P':-ok  30,  F?.ges  "C 
71  of  Wnps,  In  the  office  of  the  Recorder  of  snld  County, 
described  '^s  follows:  ^ec^lnnlnp  nt  tho  northner t^rly  cor 
of  said  Lot  '^'•^lv«  (19);  thence  along  the  north  lln-^  of  s 
Lot  Twelve  (1<),  n'.st  nine  nnr*.  seventy-nine  hundredths  (9 
feet  to  a  point  In  a  line  parnllel  *l«-h  '-.r^d  two  hund-d  ( 
foet,  "'ensured  ".t  r1  ?ht  in^rles  ,  from  the  e.sterly  line  of 
Kings  Highway  (seventy  (70)  foet  wide)  as  p>'o*t  on  th<»  •nip 
said  Tr-ict:  f'^ence  -Icrv  said  p'-rillel  linn,  ;  cuth  0  dcp". 
18'  west  four  hun^^red  thirty-one  md  twenty-seven  hur.drod 
(431.27)  f^et  to  n  point  in  the  south  lino  of  tmi'l  Lot  .e 
teen  (17);  ^>^ence  west  two  hundred  (v^OC)  f'=^et  to  ♦•>t^  scut 
corrier  of  said  Lot  Seventeen  (1'^):  thence  nort^  ^  '■'.^tz .  IB 
east  one  hundred  ^\«enty-six  and  tw^nty-'ilne  hur''r*»dthj;  (1 
feet  to  an  anrle  point  in  the  westerly  line  "  -  -  •  ■ 
t^en  (16);  ^-hence  north  5^  deg.  10'  r--  st  thr 
and  twenty-eight  hundredths  (360. ''B)  f-  't  to 
Rlnning:  -  Lot  Two  (?),  r  (CEPT  TH'-  west  four  hu'-dre'^  (400 
feet  th-reof:  -^^r*  Lots  Four  (4),  ;  ix  (6)  .nd  I'.ljrht  (6)  of 
s  id  Tract  No.  P055.  .  i-  lect  to  '■■■  se-^.^nt  descrl^^l  'n  ^ 
33  h<^reof. 

27.  P^i.RC^L  5.  Thut  oortion  of  tbf>  \'o  thw^st  o.usrt'r  of  t  f'  : 
uli^t  qu  rter  w*  ^'ectlo-i  18,  Township  9  North,  i^nn^e  13  ^ 
i.B.V.,  in  Cltv  of  Tu.lungH,  County  of  Los  An^-.eles,  descri 
as  follows:  beginning  at  a  nolnt  distant  .oath  ?3r  feet 
the  Northeast  corn-'^  of  the  Northwest  qurirt':>r  of  t^-e  .out 
quarter  of  S'-id  Lection  IB:  f^ence  1  ruth  3P1  ff>et:  •"hence 
?72  foet;  t'^ence  Northeasterly  4^0  feet,  T»ore  or  lerc  to 
point    of   beginning. 

9Q.      PAR-C/X  6.       That    portion    of   the    fract1on'-<l    lout'-'OiSt    ca:.rt 
of    Section    18,    Township   9    North,    Hansre    13      est,    ;  .    t*.    V.  , 
C'ty   of   '^ulunga,    County   of   Los    Anr    iPS,    tounded  and   descr 
as    follows:      P-^gln^-ing    a^t    the    Northwest    corner    of   Lot    1    o 
Tract    No.    2055,    as    per    Tiap   recorded    In   Prok    .*0,    pares    "^0 
71   of   said    Vap   records:    thence    L  outherly  alonp    the   ".■•st    1 
of   s-.ld   Lot    1,    a    distance    of   67   feet    to   *he    £H£t(-rly   prol 
tlon    of    the    North    line    of    the    Descanso    Tract,    as    pT   nar 
recorded    in   "00k    22    Pages    66   a-d   67    of    S'ild    Vap   Records: 
A'esterly  alons    svld    prolongation    and    North    lln"    of    the    Te 
Tract,    888.58   feet    t-    the    Northwest   corn-r   of   Lot   29   of   8 
n -acanso   Tract;    thence   Northerly  along   the    North   rly   prol 
t^on   of    the    Vest    line    of   eald   Lot    99   to    the   Nor-th   line    of 
rcutheast   quarter   of  Section   18;    thence   Easterly  along   si 
last  mentioned    line    to  the    point   of  beginning.      £<CEPT   th 


sil  ;    lot 
e   hu'^'^red   si 
point   of 
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"f-     —      '^9.      Lot    It?    of   Tr.ct    3659    ub    r«r   -up    r-scorded    In    -^ook   38,    Pf.ge    ] 

cf    "-i  ps . 

*0.  Lot  .■;?  1-  n-jocV  "p"  of  Trqct  6463  '^b  vr  -raD  recorded  In  Be 
PI    oo^^    44    of    Vfeps. 

^'^1.  Lot  '^C  1"^  "locv  92  of  /•vlMTritcf  Heights  '.  s  p'^r  map  recorded 
"00'.'    5,     r-.T'^    1*^4    cf    Vr.  ps. 

■^'5.  Lc»-s  ^.C  nd  er>  of  "^"rMct  ''909  «p  p'=>r  mp  recorded  In  ti^oV  96 
P'-.re     ?1    of    V;;p8. 

:'?■.  Land  situated  li.r  the  City  of  Tu.iunp;a  ,  County  of  Lo8  Antrelei 
-tit-    cf   C-i  ]  1*  w*  ."Jlo  ,    to-wJt:       That    portion    of    Frmt'onal 

ectlon   :-:'.-hteen    (18),    Township   Twc    (k;)    North,    R^^n^e    Thlrtc 
( !?> )  lest,    .  .    '■ .    ''..    fc   v.,    describe:?    ss    follows:      Resinning 
»-v,p   NoT't>-e-i8t   corner   cf   Lot   Cne    (1)   of   Tr'.ct   No.    ^065,    as 
T=r   ""'f  r>    "e^ordod    In    Rook   30,    pages    '''C   .•i»^d   "71    of   '^'j  ps ,    in    t^ 
office    of   t-^e   Heco- c3 -r   of  s'^id    County;    thence   l  outh   0°   ifat 
"eft    tvo  bun  5red    t-ver.ty-f  ive    (225)   feet    to    the   :.outhea8t    cc 
".^r    of   Si  Id    Lot    One    (1);    ♦'her.ce    alOT'    the    North    lln'^s    of   Lc 
Tvo    (^)    ..nd   Three    (3)   nf   s-^ld    Troct   No.    '^055   ".ast    three 
hundred    \nd    s^x  hun -redths    (300.06)   feet;    t>>ence    ?'orth    24° 
■^'4St    two   hundred    forty-seven   ft  nd    slxty-t^o  hundredths    (?47. 
f- et    *■  c   ':    rolnt    Ir    hhe    North    line    of   the    southeast    qunrtor 
Slid   ■^rHctlon'il   ^ectlcn  El-h^-een    (18);    whence   yloni^   the   Nor 
11t>    cf   s>id   .  outh»?ist   qu:rt^r,      '^st    four  hundred   two  and 
^^•n^'-v-n  ln-»   ^ur'^redths    (40P,29)    feet    to   f'^e    nolnt    of   herin- 
*' L'*^J?;C? :      .".n   o-fe-^ent,    ui^recorded   by  cet    out    In    above    "lentl 
d<»»ree,    for    i    ripe    line,    ^s    now    exists    on    the    ^round    toreth 
\vl*-v-    the   r^  cht    of    l^^ress    nnd    ep^res?    for    t*^e    rurrose    cf  '^a  1 
^or^nncp    rir),-^    repl'ice»rcnt ,    V''0    Ic.at'.on   of   which    Is    d"8crlbed 
•-^  F    ^-^frlnn'nr   at    -i    nolnt   -i  p^rcx'-^a  tely   4O0   feet   distant    fro-n 
*-*^e      RFt    line    of    \'>ct'o"    1"   '.'here    the    oresent    supnly   pipe    1 
frcn   '••;*  nos    Canyon    *»»*«»?    t;  o   the   Repc-rvolr    located    upon    Lot 
of   ~r^f\t   'lo.    2055,    '.  s    por    -^ap  recorded   in   "ook  30,    p^ees   7C 
■I 'id    71    of   V'\n8 ,    In    t^-e   office    of   the   said   County  Recorder, 
Interjects    the    "cth    line    cf   >r;:ctlonal    5.    K,    I    of   iectlon 
"".    '^'I  ^.    13    "-    :  .    ^,    **:    thence    in   '\    Tcuthwes terly   direction 
alo':?    the    present    ccnrtructed    nlpp    lin"      s    now    laid    and    -nar 
>-v        trll    cut    t-roucrh    the    craparral    to    the   iMorf^    line    of   s 
Lot    19;    croscj..^   Lot    16   of   said    Tr'-iCt   No*    2055  n'»ar   the   £.'.8 
erly   end    thereof   -dt   «    point  about    800  feet  V.est   of   the   »\est 
line    of   :ect'on    17.     'Affectinx    Lots    1?    '  o   16    only)      a  ■  ^  <. 
-'         V ; 

^~^.  Port'O'^  of  the  North  >■  a  1  f  of  the  l-out^east  quarter  of  ^ectl 
18,  Tow.nshlp  2  North,  R'<  npre  13  .'est,  ^.  -  B.  V.,  d -scribed  as 
follows:  ^s.-^^-sn-lrr  it  the  No'^theast  corner  of  Lot  1  of  Trac 
^055;  thence  fouth  0^  18'  est  !^25  feet  to  the  Southeast  co 
n-^r.  of  Slid  Lot  1;  thence  along  the  North  lines  of  Lots  2  a 
3  of  sold  '^'ract  2055  .-iast  300.06  feet:  thence  North  24°  41' 
East  '54'',62  f  et  to  a  poinf  in  the  Nort>^  line  of  t>^e  ..outhe 
qu".rtor  of  said  Kractlonil  :  ection  18;  t'-ence  along  the  Nor 
line  of  said  .VoutheMst  quarter,  "est  402.29  feet  to  the  poi 
of   befTlnning. 

"35-.  Lot  1,  being  a  portion  of  the  Northertst  quarter  of  the  Nort 
quart-    r   of   Section    1,    Township   2    North   Ranee    17   '.est    (Rapos 
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Property  In  County  of  Pre«no,  State  of  California 

1.  All  of  Sections  1,  11,  12,  14,  and  15,  Township  18  South, 
Range  17  East,  Mount  Dlahlo  Base  and  M«^rldlan,  County  of 
Fresno,  State  of  California, 

2.  T^e  routhwest  quarter  of  Section  2,  Township  18  touth, 
Rp.nge  17  tast,  and  the  North  he  If  of  the  Southeast  quarter 
of  feet  Ion  2,  Township  18  Fouth,  Range  17  East,  Mount 
Diablo  '^ase  and  Meridian,  County  of  Fresno. 


Property  In  County  of  San  Bernardino,  tt^te    of  Callfornl 

1.   The  North  half  of  the  .Vest  half  of  the  Southwest  quarter  of 
t  e  .Southwest  qu  rt-^r  of  Section  27,  Township  1  North,  Rnna*! 
6  "est,  S   B  P.  V. 


Added  as  per  instructions  of  Mr.  Sydney  V.'etzler,  dated 
March  23,  1936. 

West  1/2  of  the  Southeast  l/4  of  Section  36, 
Township  3  North,  R  nge  17  'Aest,  S.B.B.  &  M., 
Los  /n^'eles  County. 
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[Stamped]  :     Post  Reviewed  Sep  18  1940 

C-TS:PD 
LA:HLD 

TECHNICAL  STAFF,  PACIFIC  DIVISION 
ACTION  MEMORANDUM 

In  re  Report  of  Hearing  6/19/40,  MT:ET:California. 
T.  S.  No.  E-65. 

Taxpayer :  Represented  by : 

Estate  of  Peter  Ferry,  J.  Everett  Blum, 

Catherine  B.  Ferry,  Executrix,         808  Bank  of  America 
c/o  Claude  I.  Parker,  Building, 

808  Bank  of  America  Building,        Los  Angeles, 
Los  Angeles,  California.  CaHfornia. 

Collection  District: 
6th  California. 

Overassessment  Overassessment 

Claimed  by  Found  by  I.  R. 

Date  of  Death  Kind  of  Tax  Taxpayer  Agt.  in  Chge. 


June  16,  1935.     Estate  $63,825.77  None 

[Stamped]  :     Received  Aug  28  1940    Internal  Revenue 
Agent  in  Charge     Los  Angeles  Division 


Internal  Revenue  Agent  in  Charge, 
Los  Angeles,  California : 

I  return  herewith  the  file  relating  to  the  above-described 
case,  accompanied  by  a  statement  of  the  issues,  the  rele- 
vant facts  and  law,  and  the  conclusion  reached,  with  the 
grounds  therefor.    This  statement  has  my  approval  and  is 
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incorporated  as  a  part  of  the  record  of  the  case.  The  Staff 
Division  has  reached  the   following 

Decision : 
The  overassessment  in  this  case  is  as  follows: 

Amount  of  Claim 
Date  of  Death  Kind  of  Tax        Overassessment  to  be  rejected 


June  16,  1935       Estate  None  $63,825.77 

The  claim  filed  on  behalf  of  the  above  estate  in  the 
amount  of  $63,825.77  should  be  rejected  and  official  notice 
of  such  rejection  should  be  issued  by  registered  mail  to 
the  taxpayer  in  accordance  with  the  provisions  of  section 
3772(a)  of  the  Internal  Revenue  Code. 

The  taxpayer  does  not  agree  to  the  foregoing  determina- 
tion. 

Appropriate  action  should  be  taken  in  accordance  with 
paragraph  5  of  Commissioner's  Mimeograph,  R.  A.  1014, 
T.  S.  No.  57. 

By  direction  of  the  Commissioner: 

Virgil  Burns 

Head  of  Division. 
Date :     Aug  28  1940 

C-TS:PD 
LA:HLD 

TECHNICAL  STAFF,  PACIFIC  DIVISION 
SUPPORTING  STATEMENT 

In  re  Report  of  Hearing  6/19/40,  MT:ET:California. 
T.  S.  No.  E-65. 
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Taxpayer:  Represented  by: 

Estate  of  Peter  Ferry,  J.  Everett  Blum, 

Catherine  B.  Ferry,  Executrix,         808  Bank  of  America 
c/o  Claude  I.  Parker,  Building, 

808  Bank  of  America  Building,         Los  Angeles, 
Los  Angeles,  California.  California. 

Collection  District: 
6th  California. 

Overassessment  Overassessment 

Claimed  hy  Found  by  I.  R. 

Date  of  Death  Kind  of  Tax  Taxpayer  Agt.  in  Chgc. 


June  16,  1935.     Estate  $63,825.77  None 

Head  of  Division: 

The  above-entitled  case,  referred  to  the  Pacific  Division 
of  the  Technical  Staff,  at  the  request  of  the  taxpayer,  has 
been  considered. 

In  response  to  a  request  a  conference  was  granted  at 
Los  Angeles,  California,  on  July  8,  1940. 

The  issues,  relevant  facts,  law  and  argument  and  con- 
clusion of  the  undersigned  follow: 

L     Issues: 

1.  Whether  an  amount  of  $32,561.48  representing  pro- 
ceeds of  insurance  payable  to  beneficiaries  other  than  the 
estate  in  excess  of  the  $40,000.00  exemption  should  be  in- 
cluded in  the  gross  estate  of  the  decedent. 

2.  Whether  an  amount  of  $610,837.45  representing 
property  transferred  prior  to  the  enactment  of  section 
161(a)  of  the  California  Code  is  includable  in  the  gross 
estate  to  the  extent  of  the  entire  corpus  thereof,  on  the 
basis  of  the  terms  of  the  respective  trust  instruments. 
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TI.     Findings  of  Fact: 

1.  Peter  Ferry  died  June  16,  1935,  a  resident  of  Glen- 
dale,  California.  Form  706  was  filed  on  behalf  of  the 
estate  which 

Estate  of  Peter  Ferry  Supporting  Statement, 

reflected  a  gross  estate  of  $276,664.17  and  disclosed  a  tax 
liability  amounting  to  $16,905.17.  As  the  result  of  a  field 
investigation  a  deficiency  in  estate  tax  in  the  amount  of 
$61,183.19  was  determined  pursuant  to  thirty-day  letter 
issued  on  August  4,  1937. 

A  substantial  portion  of  the  deficiency  was  caused  by 
adding  to  gross  estate  insurance  payable  to  beneficiaries 
other  than  the  estate,  in  excess  of  the  $40,000.00  exemp- 
tion as  follows: 

Returned  $260,071.24 

Tentatively  determined  292,632.72 


Increase  $  32,561.48 

The  decedent  had  taken  out  various  life  insurance  poli- 
cies during  his  lifetime.  The  policies  were  the  ordinary 
type  of  printed  forms  wherein  he  retained  all  of  the  in- 
cidents of  ownership,  such  as  the  right  to  change  the  bene- 
ficiary, to  the  date  of  his  death.  The  statement  was  made 
that  the  premiums  on  these  various  contracts  were  paid 
after  July  29,  1927  with  community  funds.  No  evidence 
was  presented  in  support  of  this  statement.  The  examin- 
ing agent  states,  report  dated  February  5,  1940,  that  he 
endeavored  repeatedly  between  October  23,  1939,  and 
February  5,  1940,  to  obtain  from  the  representative  of 
the  estate  proof  that  the  wife  of  the  decedent  contributed 
any  community  funds  in  payment  of  any  part  of  the  in- 
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surance  premiums  but  that  the  representative  finally  ad- 
V  ised  that  he  was  unable  to  obtain  such  proof. 

No  proof  as  to  such  alleged  payments  was  presented 
during  conferences  held  with  the  undersigned. 

2.  A  substantial  portion  of  the  proposed  deficiency  was 
due  to  increasing  the  gross  estate  in  the  amount  of  $610,- 
837.45  for  the  value  of  property  transferred  to  various 
trusts  by  the  decedent  between  the  years  1925  and  1935. 
These  were  as  follows: 


Trust  No. 

Date  Created 

Amount 

(a) 

S-5869 

2-10-25 

$108,363.36 

(b) 

2012 

4-  9-25 

82,289.16 

(c) 

1080 

7-10-25 

2,547.74 

(d) 

SS-4358 

10-  9-25 

95,182.02 

(e) 

1052 

11-  2-25 

126,604.80 

(f) 

6204 
Total 

6-  5-30 

195,850.37 

$610,837.45 

Estate  of  Peter  Ferry  Supporting  Statement. 

Copies  of  the  various  trust  instruments  are  contained  in 
the  file  and  attention  is  invited  thereto.  With  the  excep- 
tion of  (c)  above,  each  recites  that  the  trustee  has  re- 
ceived from  Peter  L.  Ferry  and  Catherine  B.  Ferry,  hus- 
band and  wife,  trustors,  a  conveyance  and  transfer  to  it 
of  the  trust  property.  The  pertinent  provisions  of  the 
trusts  are  similar  and  are  substantially  as  follows: 

(a)  Peter  Ferry  reserved  the  right  to  revoke  or  termi- 
nate Trust  S-5869  in  whole  or  in  part  during  his  Hfetime 
with  the  consent  of  a  majority  of  the  living  beneficiaries. 
The  income  was  payable  equally  to  the  trustors  and  their 
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six  children,  subject  to  a  payment  of  $300.00  per  month 
to  Catherine  Ferry's  mother  during  her  lifetime.  Upon 
the  death  of  the  survivor  of  the  trustors  the  principal  was 
to  be  distributed  as  prescribed  to  the  remaining  bene- 
ficiaries. 

(b)  Trust  2012  provides  for  the  distribution  of  the  in- 
come share  and  share  alike,  among  the  trustors  and  their 
children,  revocation  and  modification  to  be  effected  by  the 
trustors  and  any  three  of  the  remaining  beneficiaries. 
Upon  the  death  of  both  trustors,  the  corpus  is  to  be  dis- 
tributed among  the  children  as  prescribed  thereby. 

(c)  Trust  1080  was  created  by  Harry  G.  MacBain, 
July  10,  1925,  to  sell  certain  real  estate.  On  July  10,  1925, 
decedent  purchased  a  one-tenth  interest  in  the  trust  and 
took  title  thereto  as  joint  tenant  with  his  wife.  The  rec- 
ord indicates  that  decedent  transferred  his  interest  to  three 
of  his  children  on  May  28,  1935,  eighteen  days  prior  to  his 
death  while  in  an  advanced  stage  of  cancer. 

(d)  Trust  SS-4358  was  absolute  and  irrevocable  ex- 
cept that  Peter  L.  Ferry  could,  during  his  lifetime,  make 
modifications  with  the  consent  of  the  majority  of  the  other 
beneficiaries  who  were  his  wife  and  six  children.  The 
provision  for  the  disposition  of  the  principal  was  substan- 
tially the  same  as  in  the  above-described  trusts. 

(e)  In  this  trust  the  income  was  to  be  paid  to  the 
trustors  and  to  the  survivor  of  them  during  their  lives. 
The  trust  was  to  be  absolute  and  irrevocable  "except  that 
the  Trustors  have  reserved  unto  themselves  and  a  majority 
of  the  Beneficiaries  the  right  at  any  time  upon  written 
notice  delivered  to  said  Trustee,  to  change  the  time  of  pay- 
ment and/or  the  proportion  of  income,  and/or  the  Bene- 
ficiaries mentioned  in  Article  Four  of  this  Trust   *   *   *." 
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The  provision  for  the  distribution  of  the  principal  u\)(m 
the  death  of  the  trustors  is  substantially  the  same  as  in  the 
other  trusts. 

Estate  of  Peter  Ferry  Supporting  Statement. 

(f)  In  this  trust  the  income  is  payable  to  trustors 
jointly  during  their  lifetime  and  upon  the  death  of  either 
the  entire  income  is  payable  to  the  survivor  during  his  or 
her  lifetime.  Upon  the  death  of  the  survivor  the  corpus 
is  to  be  distributed  equally  to  the  then  living  children,  ex- 
cept that  the  share  of  any  child  under  30  years  of  age  is 
to  be  held  in  trust  until  such  child  reaches  the  age  of  30. 
Trustors  reserved  the  right  during  their  lifetime,  acting 
jointly,  to  revoke,  change,  amend  or  substitute. 

After  protest  the  case  was  considered  by  the  Conference 
Section  of  the  Bureau  and  the  proposed  deficiency  was 
sustained.  At  the  request  of  the  estate's  representative 
the  case  was  reviewed  by  the  Committee  on  Appeal  and 
Review  which  sustained  the  Conference  Section.  A  pro- 
posal made  by  the  representative  of  the  estate  that  it  con- 
cede the  insurance  issue  and  the  inclusion  of  three-fourths 
of  the  total  trusts  in  gross  estate  was  rejected  by  the  fore- 
going action. 

Bureau  letter  MT-ET-7738-6th  California,  dated  Febru- 
ary 5,  1938,  allowed  a  credit  of  $27,980.46  for  State  estate, 
inheritance,  legacy  and  succession  taxes.  Collector's  Form 
899  indicates  that  the  full  deficiency  was  paid.  Subse- 
quently the  estate,  on  February  20,  1939,  filed  a  claim  in 
the  amount  of  $63,825.77  and  requested  reconsideration  of 
both  issues.  After  reconsideration  in  the  field  conference 
office  the  claim  was  denied.  The  recomputation  as  the 
result    of    such    conference    determined    a    deficiencv    of 
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$848.93.  The  computation  failed  to  allow  a  deduction  of 
$5,950.00,  representing  a  transfer  of  bank  stock  and  addi- 
tional expenses  of  decedent  amounting  to  $3,310.17  paid 
by  the  estate,  which  were  recommended  for  allowance  in 
Bureau  letter  MT:ET:C1.  7738-6th  California,  dated 
January  22,  1938.  These  appear  to  be  proper  adjustments 
and  should  be  allowed,  eliminating  the  proposed  additional 
deficiency,  which  is  barred  by  statute. 

III.     Law  and  Argument: 

1.  This  issue  presents  the  question  as  to  whether  gross 
estate  should  be  increased  by  the  proceeds  of  insurance 
payable  to  beneficiaries  other  than  the  estate,  in  excess  of 
the  $40,000.00  exemption. 

The  estate's  representative  relies  on  the  cases  of  Lang 
V.  Commissioner,  304  U.S.  264  (20  A.  F.  T.  R.  1251) 
and  Elizabeth  C.  McCoy,  Adm'x.,  37  B.  T.  A.  114.  The 
Lang  case  involved  the  Revenue  Act  of  1926.  Section 
302(g)     of    that    Act,    as    amended,    provides    for    the 

Estate  of  Peter  Ferry  Supporting  Statement. 

inclusion  in  the  gross  estate  at  the  time  of  decedent's  death 
of  the  amount  receivable,  in  excess  of  $40,000.00,  by  all 
other  beneficiaries  as  insurance  under  policies  taken  out  by 
the  decedent.  Article  25,  Regulations  70,  states  that  in- 
surance is  deemed  to  be  taken  out  by  the  decedent  in  all 
cases  where  he  pays  all  the  premiums,  either  directly  or 
indirectly,  whether  or  not  he  makes  the  application. 

Article  25,  Regulations  80  (1934  Edition)  (as  amended 
by  T.  D.  4729),  provides  that  insurance  is  considered  to 
have  been  taken  out  by  the  decedent,  whether  or  not  he 
made  the  application,  if  he  acquired  the  ownership  of,  or 
any  legal  incident  thereof,  in  the  policy.     Legal  incidents 
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of  ownership  in  the  policy,  the  article  continues,  include 
the  right  of  the  insured  or  his  estate  to  its  economic  bene- 
fits, the  power  to  change  the  beneficiary,  to  surrender  or 
cancel  the  policy,  to  assign  it,  and  the  like. 

All  of  the  ])olicies  in  this  case  were  taken  out  by  the 
decedent  upon  his  own  life.  They  were  the  usual  standard 
form  of  policy  giving  him  legal  incidents  of  ownership 
such  as  changing  the  beneficiary,  assignment  and  the  like. 
They  thus  come  within  the  express  wording  of  Article  25. 
The  estate's  representative  failed  to  show  that  any  por- 
tion of  the  premiums  was  paid  by  community  funds.  But 
even  if  this  were  shown  it  appears  immaterial  in  view  of 
the  provisions  of  Article  25,  Regulations  80.  Due  to  the 
difference  in  the  express  wording  of  Article  25,  Regula- 
tions 80,  as  compared  with  the  same  article  in  Regulations 
70,  the  Lang  decision  is  not  applicable  in  this  case.  The 
Court,  itself,  recognized  this  fact  when  it  stated : 

"Treasury  Regulations  70  were  in  force  when  Lang 
died  and  are  applicable  to  his  estate.  It  is  unneces- 
sary for  us  to  consider  the  meaning,  validity  or  effect 
of  the  changes  introduced  by  Regulations  80." 

In  the  McCoy  case,  supra,  the  question  was  whether 
the  laws  of  California  were  the  same  as  those  of  the  State 
of  Washington  with  respect  to  life  insurance  where  the 
premiums  had  been  paid  out  of  community  funds.  The 
question  of  the  difference  in  the  regulations  was  not  dis- 
cussed, as  herein  presented.  The  decedent  in  the  McCoy 
case  died  in  1932.  Hence  Regulations  70  would  be  ap- 
plicable as  in  the  Lang  case.  It  is  apparent  that  the  Mc- 
Coy case  is  not  controlling  herein. 
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It  was  held  in  Newman  v.  Commissioner,  76  F  (2d) 
449,  where  decedent  had  taken  out  poHcies  of  insurance 
wherein  he  reserved  the  right  to  change  the  bene- 
ficiaries, and  where  the  premiums  were  paid  out  of  com- 
munity property,  and  the  proceeds  were  to  go 

Estate  of  Peter  Ferry  Supporting  Statement. 

to  his  wife,  that  the  transaction  is  regarded  as  a  gift  by 
the  husband  to  the  wife,  and  the  estate  of  neither  is  re- 
garded as  having  paid  the  premiums  so  as  to  be  entitled 
to  reimbursement  on  account  of  the  payment. 

In  the  Estate  of  Cyprian  A.  Sporl,  Sr.,  40  B.T.A.  141 
(acq.),  decedent  died  in  1936  in  Louisiana  leaving  a  large 
amount  of  life  insurance.  He  had  had  the  right  up  to  the 
date  of  his  death  to  change  the  beneficiary.  All  of  the 
premiums  on  the  policies  were  paid  out  of  community 
property.  It  was  held  that  the  total  value  of  the  insurance 
policies  at  date  of  death  in  excess  of  $40,000.00  was  in- 
cludable in  the  gross  estate. 

While  both  the  Sporl  and  the  Newman  cases,  supra,  in- 
volved community  property  laws  of  Louisiana,  no  material 
or  essential  difference  between  such  laws  of  that  State 
and  those  of  California  as  to  nullify  the  controlling  ef- 
fect of  those  decisions  in  the  instant  case  was  asserted  or 
established  by  the  estate's  representative.  From  a  study 
thereof  and  consideration  of  cases  involving  the  laws  of 
these  states,  it  does  not  appear  that  any  material  differ- 
ence therein  exists. 

2.  This  issue  involves  the  question  as  to  whether  the 
establishment  of  certain  trusts  by  the  decedent  and  his 
wife  amounted  to  a  property  settlement  between  the 
spouses,  giving  the  wife  a  vested  interest  therein,  which 
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one-half  interest  should  be  excluded  from  the  gross  estate 
of  the  decedent. 

The  corpus  of  all  five  of  the  trusts  was  acquired  by  the 
decedent  during  coverture  prior  to  the  enactment  of  section 
161(a)  of  the  California  Civil  Code  giving  the  wife  a 
vested  interest  in  the  community.  Prior  to  the  enactment 
of  this  section  of  the  Code,  the  wife  had  a  mere  ex- 
pectancy in  the  community.  The  rights  of  the  husband 
were  so  complete  that  the  husband  was  the  owner  of  the 
community.  U.  S.  v.  Robbins,  269  U.  S.  315.  The  fact 
that  the  wife  became  a  co-trustor  is  therefore  without  sig- 
nificance or  effect.  She  contributed  nothing  of  her  own 
and  her  participation  was  a  mere  formality. 

It  is  contended  that  the  legal  effect  of  these  trusts  was 
to  constitute  the  wife  a  tenant  in  common  with  her  hus- 
band in  the  corpus  thereof.  There  is  nothing  to  indicate 
that  the  wife  acquired  any  additional  property  or  property 
rights  by  becoming  a  signatory  to  the  trust  instruments. 
Had  any  of  the  trusts  been  revoked,  by  the  terms  of  the 
instruments  the  corpus  would  have  become  the  property 
of  the  trustors,  in  which  event  an  estate  of  tenancy  in  com- 
mon might  have  been  created.  However,  none  of  the  trusts 
was  revoked  during  the  decedent's  lifetime. 

Estate  of  Peter  Ferry  Supporting  Statement. 

The  decedent  had  also  reserved  the  power,  to  alter,  re- 
voke, or  amend  the  trusts,  witli  the  concurrence  of  certain 
of  the  beneficiaries. 

Article  20(a),  Regulations  80  (1937  Edition)  provides 
that  all  trusts  are  subject  to  tax  when  the  transfer  was 
made  after  the  enactment  of  the  Revenue  Act  of  1924  and 
before  the  amendment  of  the  subdivisions  by  the  Revenue 
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Act  of  1934  became  effective,  and  the  decedent's  death 
occurred  at  any  time  subsequent  to  the  transfer,  with 
power  of  revocation  reserved  to  the  decedent,  alone  or  with 
others,  having  or  not  having  a  substantial  adverse  inter- 
est in  such  property. 

The  wife  contributed  nothing  to  the  trusts.  She  had  no 
interest  in  the  trust  property  other  than  the  life  estate 
given  her  in  certain  of  the  trusts.  The  decedent  reserved 
the  power  to  alter,  amend  and  revoke  the  trusts  with  the 
consent  of  others  having  substantial  adverse  interests  in 
the  property.  Accordingly  the  property,  or  corpus,  of  all 
five  trusts  are  includable  in  the  gross  estate  of  the  dece- 
dent. 

The  representative  of  the  estate  submitted  a  proposal 
for  settlement  as  follows: 

(a)  That  the  estate  concede  issue  1  in  full. 

(b)  That  there  be  included  in  the  gross  estate  $503,- 
940.90  of  the  transfers  in  trust  and  that  the  remainder 
thereof,  or  $106,896.55  be  excluded.  Acceptance  of  this 
proposal  would  result  in  an  overassessment  and  refund  of 
$7,199.84  plus  interest.  Careful  consideration  of  this  of- 
fer in  the  light  of  the  applicable  law  leads  to  the  conclu- 
sion that  the  proposed  offer  is  unacceptable. 

On  the  basis  of  the  foregoing,  the  claim  for  refund  of 
the  estate  in  the  amount  of  $63,825.77  should  be  officially 
rejected  in  accordance  with  established  procedure. 
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IV.     Conclusion : 

Since  the  taxpayer  did  not  submit  an  acceptable  pro- 
posal for  settlement  the  case  should  be  returned  to  the 
Revenue  Agent  in  Charge  for  appropriate  action. 

H.  L.  Ducker 

Assistant   Technical   Advisor. 
8-26-40 

GC:C:PEM 
368654 

Feb  1  1943 

In  re:     Catherine  B.  Ferry,  Executrix,  Estate  of 
Peter  Ferry  v.  Rogan. 

DEPUTY  COMMISSIONER  BLISS, 

Miscellaneous  Tax  Unit. 

Attention:     Estate  Tax  Division. 

The  above-entitled  case  is  now  pending  in  the  United 
States  District  Court  for  the  Southern  District  of  Califor- 
nia and  is  an  action  brought  by  the  executrix  of  the  estate 
of  Peter  Ferry,  deceased,  to  recover  a  portion  of  the  Fed- 
eral estate  tax  paid  by  that  estate. 

An  offer  in  settlement  has  been  submitted  by  the  repre- 
sentatives of  this  estate  under  which  it  is  agreed  that 
plaintififs  will  accept  in  full  settlement  of  their  claim  the 
sum  of  v$16,511.39  stated  to  represent  the  overpayment  re- 


1008  Ethel  Strickland  Rogan,  etc. 

(Defendant's  Exhibit  F) 

suiting-  from  decreasing  the  value  of  the  corpus  of  Trust 
No.  6204  from  the  determined  value  of  $195,850.37  to 
$111,382.87.  It  is  contended  by  plaintiff  that  27  parcels 
out  of  38  parcels  of  real  estate  that  were  put  into  this  trust 
were  held  by  the  decedent  and  her  husband  as  joint  ten- 
ants. It  appears  that  the  value  of  these  joint  tenants  par- 
cels at  the  date  of  death  was  $168,935.00  and  it  is,  there- 
fore, claimed  by  the  estate  that  the  wife's  one-half  or 
one-half  of  that  amount  or  $84,467.50  should  be  excluded 
from  this  decedent's  taxable  estate.  The  exclusion  of  that 
amount  would  reduce  the  value  of  the  corpus  of  this  trust 
to  $111,382.87. 

It  is  requested  that  a  recomputation  of  the  estate  tax 
liability  of  this  estate  be  made  after  reducing  the  value 
of  the  corpus  of  this  trust  by  $84,467.50  and  that  you 
advise  the  amount  of  the  overpayment  resulting  from  this 
adjustment.  Also  show  in  your  memorandum  the  date 
from  which  interest  is  to  be  computed. 

The  administrative  estate  tax  file  for  the  estate  of  Peter 
Ferry  is  transmitted  herewith  and  should  be  returned  with 
your  memorandum. 

This  case  is  set  for  trial  on  February  8,  1943  in  Los 
Angeles  and  it  is  necessary  that  consideration  be  given  to 
the  offer  prior  to  that  time.  The  recomputation  requested 
IS  for  use  in  this  connection.  It  is,  therefore,  requested 
that  this  matter  be  given  your  special  attention  and  that 
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the   recomputation   be   furnished   at   the   earHest    ])ossible 

date. 

J.    P.    Wenchel 

J.   P.  WENCHEL, 

Chief  Counsel. 

End.  #1133 
als 

Enclosure  No.  919171  With  Letter  From  Hoy t— Mar. 
26,  1943  From  Department  of  Justice 

[Endorsed]  :  No.  2106  OC.  Ferry  vs.  Rogan.  Deft. 
Exhibit  No.  F  in  evid.  Filed  6/8  1943.  By  Cross.  Deputy 
Clerk. 
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TREASURY  DEPARTMENT 

Washington 


[Crest] 


Office  of 
Commissioner  of  Internal  Revenue 

Address  Reply  to 
Commissioner  of  Internal  Revenue 
and  Refer  to 

MT-ET-GT-1924-1925  Miscellaneous 
Donor — Peter  Ferry  (deceased) 

CERTIFICATION 


Sep  15  1942 


This  is  to  certify  that  after  diligent  search,  no  record  is 
found  to  exist  in  the  records  of  this  office  of  a  gift  tax 
return,  or  returns,  filed  by  Peter  Ferry,  now  deceased,  re- 
porting a  gift,  or  gifts,  to  his  wife  for  the  calendar  years 
1924  and  1925. 

D.  S.  Bliss, 
D.  S.  Bliss, 

Deputy    Commissioner. 

[Endorsed]  :  No.  2106  OC.  Ferry  vs.  Rogan.  Ex- 
hibit No.  G  in  evid.  Filed  6/7  1943.  By  Cross,  Deputy 
Clerk. 
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rifftn^m  ■TrT' 


H 


12 


IS.  UMbTfc^itofi^«to.(<^I^U«Mi 


U£4 


I^M' 


I    l».    WTraolTTHJ— l»M 


la  labia  pnrridwl  (kanfsr  at  foot  ol  »^*) 

IS.  Baal,  mialn,  aad  oU«  ■|i»iii  (Mwlii  I 

oa  miiita  ibaat) 

IT.  ToTii,  (Uaw  Id  to  l«,  Im1<^t«} Jl-^a./V 

IS.  ToTAi.  D—Bcwoi  (liM  •  piw  Uaa  IT) .?«3^7tf  J 

IS.  WTfao»tT(Iiaal»l—aIiaal«)(»a«»»«ltotoD... _ _.. 


7^i^O 


*7 


SCHEDULE  C-PROFIT  FROM  SALE  OP  REAL  ESTATE.  STOCKS.  BONDS.  ETC    (Hm  Inrtnirtlon  «l 


1  D*n  AoQonn      I.  am 


I       «.  Vuniint        t        t.  •!■■■«,•  tm 
I         M.xal.imi        !        Imneimmtsn 


IIlL.I"Ii. 


BIaU  how  proparty 


SCHEDULE  D^CAPfTAL  ^fEr  CA?N  OR  U3«3  FROM  SALE  J}F^  ASSETS  HELD  MORE  THAN  TWO  YEAR3_<S*<  Intrurtion  I 


1  D«n      I      *.  Dkta 


i.  Aaonrr  Rk 


lHr«c*«u«M^  1 


:fit: 

A I 


4- 


3CHEDULE  E— IHTTEREST  ON  LIBERTY  BONDS  AND  OTHER  OBLI^TIOWS  OR^SECURITIES    ,S»«  r»rtnictt..n  » 

~  i  I  4  l*»«n»u. 


1  osiiOAnoM  oa  Sn-fmrm 


t.  Akin  <' 
n  rtr««s 


.  r  It  -tau-,  T<mlur\,  or  |ulili<^  aTibdlvuiun  thcnyif,  or  tSe  Dulrirt 


(M  Ki-r. I'i.-.  i<.-  •  1  nmirr  Fcrtiral  Farm  \x»n  Ac!,  or  imrin-  »uch  Art  a«  Arm-nrt.-d.. 
(f)   Lil-?^    K,   :   Hor.1.  an.l  ..l!..r  r.l.liKaIi<iii»  <;(  I  iiled  Klatw  i».uiv|  on  or  Klc-re 

>.  •.t.iiil«r  I.  I"il7.  an.i  ol  liitA(i..ii«  of  |.««r..M.n«  ot  the  V'nli.<l  Sl«t« 

(^  Lii-ri»4'-;  ai,d4U'i  Boml..  Tr.-.-wiirv  ::  ,  •    .  4    ;„  ...d  4'^ '  i  Hoi,.l..  TrfaAurjr 

(.Vrtificatca  ul  InacUodaos,  ai.d  Trtasury  ;W»r)  Saviogt  Ccrtificatca 

(•)  Tr.a-urr  Nol<-« _ - - — 

t/)  laUrwt  to  July  2,  IHJB.  on  i.,t  ofrriliiir  Sili.noO  of  I.il-rtr  4'-„  and  4V<  ""e  Booda 

oancdia  rirnaof  ».l»1l  -rfjlll*  oW(j»tior..j^:.iiin.  r»U<i  on  LiliO  lil  . --^ 

_         SCHEDULE  F— EXPLANATION  OF  DEDUCTIONS  CLAIMED  IN  ITEMS  1.  ».  M.  AND  15 


All..._ «  1  X  I  t   • 

A!l      '«  1  »  X  «  » 

I 
All 1  1  »  «  1  » 

ssnoo. '» 


N" 


Ta\al>lrli<l<  r<'>l    total  o(Lllv»  ^!  and  r  ,0>lu 


EXPLANATION  OF  bcDUCTION  FOR  DEPRECJAtlOW  CLAIMED  IN  SCHEDULES  A  AND  B 


*  fct«ftt;1*J) 


I    >.  I'lta  Ac<K  ' 


~~  EXPIANATION"oF  DfJ>UCTION  FOR  LOSSES  BY  FIRE.  CTORM.^Efc:;  CLAJMED  IN  SCHEDULE  A.  AND  IN   ITE.M   I 
"*""         -— '  I  ^^  j      ,  v«ir»«»o»      I      •  rraanmn      1    A*iil!5«Ia*.M«'a    '     '^'T^T'.tl 


1 

*.  Ctm 

«   Vu.r«A«o» 
MtMM  1.  IMS 

j, 

I 

AFFIDAVIT 


haa  baao  ruiaiurd  by  re'  at.l  t.i <b«  ■''vt  ii(  a>i 


«  __.  (n. .iKrmt  th.t  tkl.  ntum  Indudini  Ika a«»omiianTinf  aclaniuin  and  ttau.iii.nta  (1/  anT<, haa  baao  oiaioiuM  by  ro»  at.l  I.. %\x  !•»«  m  < 
k  a  uTwd'^^S U^^r^iil  JiStL'toTtt.  taJS:^  a.  taud.  ^ur,a.ul  lo  IL,  Ra.cou.  .K<X  ^  l»J«  ..d  »b.  IU,^X^  «»«l  uod. 


8«n  to  ar,.l  i.ut>Kr{U^I  l«for«  nia  thJa 


til  ntaa  a  aaaa  ar  « 
,      '/dayrf— <i*.S.</:i:.. 


I  fO  «■  tfca  Ji.*) 


1 


iNDI  DUAL  INCOME  TAXJlfl'  IN,  "* 


FOI  NET  BKOMES  ntOM  SIUUES  01  WAGES  OF  MOtE  THAN  SUM 

n  ncoiiEs.  lEunuss  or  amowt.  roi  nsnm  rtonssioN.  torn,  oi  uu  or  nramn 


^_=.^£ 


For  Calendar  Year  1927 

3r.T<?..T...L  &r.>y 


(nuirAuMt  AMD  >iww  •uum.T  HuiW) 


\ 


4)^^ 


lUKJBtV*P  WITM  KSM 


T^puiy  coll  of  !oi  B« 
Alb  l>i«<  o'  t  ■»i''  •<*'"'• 


iif  thf  t':iil«-l  Sutr«?  ..    . 
If  T»u  fitnl  a  rrtum  tor  19'A,  | 

to  ahll  (ollrrlnr'l  uffifc  BMM  • 
!•  ihH  *  )..lni  rrtMrti         I    1^ 

.4  huilMiKl  kixt  oif-r  .^i  <^ 
Suu-  fttnf  of  Vu-!«i,.|  or -Kile  \t 

a  *f(<«r»ti»  rvt'iri.  iKa«  mjhlr  ail  I 

<  ,,;'.ixtor'»  itflii-r  wlH-ni'  If  wa-  -*■ 


.  ili^ir:r*rr..yL ^^^ 

S.   Wrro  T<>vi  iDArn«d  u>d  llvinf  with  htubuid 

or  v-ifc  »n  th*  iMt  day  of  ruur  tAi&bte  v«*r7 
9-    If  n.'t,  wriT  you  on  \\\f  ImI  <Ut  uf  ynur  Ulftblr  yn 

mon-  pcr»oiiB  U%inj|  m  your  hoii-rhuid  who  mt  rl« 

7.  If  vour  MtAtua  tn  PwpiTt  t«)  qutxitorui  ft  and  ft  cl»»i.g<-d  a^ 

dunnR  thf  v.'ar    matr  i-Utv  snd  oat urp  of  change      ^..f..,. 

8.  H'w  many  drpcr.drnt  nr>r«(>n*    other  than  hii^lianl  or  wtfei  und^r  IH  rcmrt  oi 

aflr  or  inranahW'  of  M-tf<«itpport  brc«ii»r  mentally  ur  phywlcally  defcTliTV  were 
mwiviug  iheir  chtrf  HUpt^trt  from  yinj  od  the  lut  (Uy  of  your  touble  y^t^ 


•<l|.l«.r1ii.»  um  or         ,_^^ 


|^4h'ta/ic->,  \\  ax^-*,  CxQimiMionii,  etc.    iffuw  o 
f^Ck  J,  I 


INCOME 


■} 


\ 


■x^.i 


i     l-.Ct'Uir  (roni  |tu-in.-!K  or  |*rofr<M.i..n        iFrvu..  srbrtui*  a 

3  Ir.tvmt  oit  b*xik  T>r|iiM^iU.  Notra.  C«>rpi>rm1ii*n  H^rtds,  etc.  (rxMpt  iiitercwt  upon  which  a  tai  wa«  ftftkl  at  ■ottrce) . 

a     In1fn-«t  oi>  Titfrrr  Covenant  Honda  Vpttu  ^  lirh  a  Tax  «a«  Taid  at  Suurro 

4  If^uim- from  Tart  n«-r*hipa.     .^t«i»  Ma>*  »bj  aaar** 

..,  Cjt  ^''/,ru>^       f^",'^     ^'^ 

!  .vjine  fn.m  KM.iriannL     (nu.<»iHud  .M>a..  JEcf^UAJlr    <^>«-i>/ V  *^-r   <^f;^  .Ar^wjr.-S^f^.?! 

fn-iii<^s  Ju).*''>iU»  •...'<««r'' ■^-'- -  /  ""♦- '     '-^^  *'«-^^..?^;-:«*m:..6 

5  R<i;t.  an.!  H>-vaI(lr<.     irraa  iMatak  ■) ^.^..'l.^J^ 

«    Pr..6i  fr  .in  SaJ<- iif  R«<«1  !:-<aU.  R«i«-k«.  IVmi'I*.  «'«c      irioniMiMuj.ii    4^.»^V4.._._4»;?. 

7   JUkiJiMulaua -Suick  u{  UuUMtUc  Curi>otaUutu..^„.^,^.u^  -,-i.... .  LI'mVVtI     •;ii$*!'^'-;— t 

S.  Taubk-  Iiii«iiHl  un  Lilwrly  BoixK  etc.     irnn  ^a^uk  r  ^V^M^  jf  i         m 

!!«  In.-.n»    ,„r:..J>..«  J.s.iit:!.  nc.-.v,a |.,k  ..!  (   r.  ..i.,^-:^.  •  P^.V  .'. -j    ■  .^-^<  fLOSED 


3  %}f  *y 

_i ■ 


:;  '0^1  £ 


DEXrtJCTIONS 


1.^   tur.  fBui. 

13  taiMa  hy  K.r 

14  bail  Dvhu.    (titwo  >•  iKiivtii.  > 

:'    f  iitrit.*ili*tr««.     iRn4*»a  la '^{.•-l '.    ^ 

'  t>v<iuclH*na  Authuriirtl  tiy  Lav. 

■X■■■.K^    1)1  I.,     Tl,   V,  In   I,,  «. 


[Wb  a  TlW>  im  ;-. 


»/«•.!... 'A  >. 


COMPUTATION   OF   ta-kI  .«—  i...t„.,ii^  »■ 


♦».»  /i£.«<.«^..(j»itr  y... 


IM.-f^».»„» 


^ 


sflff'/.r  6-  «^  ft  \. 

4:t   N. 


27    \una«l  l'»  • 


XI    li,i,>r~l   ..II    l..t«nv 
iu>i..l».<.t»-  vlum  >. 

,11    IVnu>nA]  ETrQipti.'ii        -■      ° ' 

:i.V  (•ri..!ilf..rl)..pi.|.rtMiU       *"* 

.1.1.  T..!»l •■>.  Ii.iiu.  32,  M. 31. ail. I  1 

:i7.    I<a!ai.r<  '  llrlD  31  miliui.  36l 
.it.  Ani.uiiil  Usablo  •!  IWr  In.  i  •>■' 
IIh'  lir>t  SI.IMO  u(  Hem  37; 

,T.t     Kalann.  lIlvlu.lTllifnua.lHl. 

40.    .\li....iii<   l»«at;.    al   3':    '....I   unr 
III.-  ^<    .11.1  «l.il"«l.>»  ll.in  ^r^'.. 

II     .\tn..<ir.i    t,^\al-U-   at    .1^    itMtlanrc 
_   ynn%^in\..t  Ii.iii  .17  _J 

AFFIDAVIT 

n.[iai.rlDg  a.  Iii..|.il'  «  ai..1  vrat.'im-nl.    if  ari 
.xahla'ypar  a.*  niatt^l,  |iunuaitt  to  Ihc  Rtiv 


41.  lUlaiir*  rltrtn 

49.  A.lj.:.|ii«i>tf..r  Capital  i;aii...rU««  i 

il.'S';  .^f"..lumii9>'l...dulf.f>i  ' 

.VJ    T.ial  fat  it..lal  ..f  or'liir..n.n<Tti^  I 

lurrii  Itrma  4h  and  4«i  ;• 


:.l     I...--  Ii.rr.mp  Tat  Tai  I  at  .>i..iirrr 

4J    li..-..ni..  a..<l  fr.ftl.  Tai.n  |MU.ll>.k^» 

f..n.|m..-..iiMn  ..rl    .-^  |..— ^  . 
63     iUlanrx    .*     lal    I  llrai     ' 

llpnui  fil  and  &2i 


ill    n,.<.»  ^ 


I  U>  au.l  •»l.«DrW  lytaOPimvUiia  ....i'l  ....  <Uy 


iiMMnttaM* 
of" ^Jl. 


.  ,0mt  md  M  }/LLt. 


I  '^>tf.i£'^ 


t.  Olk»  MaU  lUimlwi  bttom  or  oa  w^uli  ikart)- 


^atQ'1' 


7.  ToT4t  (Uii«»to«.taoli«hp») 

*.  Lmb  LDv«»tory  At  •nd  *rf  y«ftx 

•.  Nrr  Ca*r  or  OooM  Sou  (Um  7  miniu  Um  I). 


[:--Ato./ 


•  AACtf?. 


('5^t>r*)^<^r^.:lftwKtf^. 


il 


jr 


aA■V^':^j 


Nor*.— Do  Bu4  d«1ur<  b«n  or  alMwhm  romprualioo  for  jrour  miliin. 


\>y  tn.yunk.  Mr.  (npiite  U  laki( 


U.  BmI  drbu  uHMsf  fl  

)ft.   DiprscisUon.   ohiiilMMBCT,   and   ilapteUoa    (Mptela 

(a  Ubk  pruviilnl  tharWor  *(  luo<  a<  PM*I 

It.  EanI,  rtpkin.  *n(l  oUmt  «i|hiimi  (llilmi  tntov  or 

ott  OMwrftto  ■boclj .^ .—_—__«„. 


/IT. 


ToTU.  {Utm  10  lo  It,  lool^ra). 


.JlS^o 


L^? 


1&.  Total  DsBvcnon  (Ua»  •  phH  Um  IT)  _,- 

I».  W»T  fcSrr  {Uxm  I  mlaiw  Liiw  IB)  (Ki^w  —  l>Wi  1)  .igg!::?. 


Kvplaiuitii 
rfauiiHHl  m 


"' 

SCHSDULE  »-mCOMC  FKOM  RBNTS  AND  ROYALTtU    (8m  IhoUimUm  D 

1  CiMxr  raoranr 

1  Aaoncv 

>.  Cam 

t.  r>in  u  or 
MMa  L  an 

k.  l>«ff*oa*nMi 

'S3.\3 

...  .y 

J 

i 

l._.     

I U7^ 

tO 

t. 

»     5  yj 

-,'^^   -^.ni-^Uj  ■     i'i.SrXi  \*o 

.   »   ,/  _-> 

■■-■ 

, 

\" 

_ 



aqCPULK  C-PHOFTT  nUNti  SALE  OF  IICAL  ESTATE,  STOCKS.  WOHDS,  ETC.    (8-  lMlf««lk»  « 


t.  DATS  AcwouRk    ■  L  AMom  Ramm  '     Auawamji  Soca 


ft,  Vavts  u  ov 


,.U- 


:::i;i 


SCHEDULE  I> -CAPITAL  NET  CAIN  OR  LOSS  FROM  SALE  OF  ASSETS  HELD  MORE  THAN  TWO  YEARS     (Srr  liutnin 


n. 


«l«  htm  pr>>)>rrl> 


SCHEDULE  E     INTERtST  ON  LIBERTY  BONOS  AND  OTHER  OBLIGATIONS  OR  SECURITIES     (Soo  Inrlnirtlon  S 


(fc)  Smiritirsi  im>(ir<l  iin<lf*r  F^slenil  Form  l-'^n  Act.  "r  «ifi<lrr mch  A'-t  oj*  AmriMird 
(<■'.  iJtMTtv  3141  B..ii.!«  sri.l  oi!i,T  •.l.iimiotin  >4  \  nii«i  .■'lairt  i.-ii.-l  on  "r  bcl..i 
.Sfp<rnit»T  1.  I»I"  »nl  ..l.ii««(i..i,.  i.f  |»«.i».i..iii..(l!io  (  II1U-.I  Slatm 
nd4'i':  Ik'H'lv  rr«i.urv3»i'1.3H'"i. •♦'■;. omi  41*';  H.>n.|..T 


1  X  I  1  1  ] 


"     l';»nd«'i':  Il.'n'lvrr«i.urv3»i'1.3«»'"i.  •♦'■;.  omi  41,' :  H.>n.|..  Tt.«,^  i 

'  -rtiAratnKf  ludrhMdncM,  and  Trnaury    Uui  Savinip  Crr<ifir«i<'-< tS.OiKi 

V<>«»«  '_       f  Ni.i..- 

SCHEDULE  F -EXPLANATION  OF  DEDUCTIONS  CLAIMED  IN,  ITEMS  I.  U.  U,  IS.  AND  1« 

'  ■  '  •  *.r  •?*^.*.<. <4?r»x.^^.«— ;  ..„ !.*..._ ' 


a'.<. 


tXPLANATION  OF  DEDUCTION   FOR  DEPRECIATION  CLAIMED   IN  SCHEDUI  ES  A  AND  B 

r  f...».im  ^  S    Aoinut^  4    r>i-aiiit>  lil 


AnKiaif  I  Aftta  AiviuutaaiiT      <KfcluMT«a(  Load) 


tCirtinlwof  LaB4)  r  IV 


fXPl.ANATION  OF  DEDUCTION    FOR   1  OS.SES  BY  FIRE.  STOIttI,  ETCt_CLAIMFD  IN  ."ITHEDULF  A.  AND  IN  ITF-M 

1  Vu.m  M  or      I       » 
Maaco  I.  HU  I . 


1  I 


of  lb»  I'lill*!  Sl«l~? 
l     If  r.'u  (rfr.1  ■  rrl.irii  f.ir  I 

3     I.  tl.> 


...uivid.aL  income  tax  return  '  • 

FOR  NET  WCOIIES  FIOM  SAUIIES  0«  WAGES  OF  MOBE  TTUN  LOW  \^         I 

AND  INCOMES  FIOM  WJSINtSS,  PHOrtSSlON.  ll£NTS,  OR  SALF  Of  PROfEJJTT 

For  Calendar  Year  1929  ^^  .^ 

•»»»■■  'VBt.  u 

V  M4~  J . 


Jo  JO 


raA      rk_l       H 


Otni^ttion  ,  i^  „''.;«  lu^ 


■^  /        _^ 


V  »«-'-■ 


^<-' 


Cf  Ml.l.«h.l  (ixl  "itt'        .      .  /(. 

4    Suir  ♦*nH- .4  liw»li»<(.|  ..r  «i/»  if  •  -j                      .     "V»                   H.  Ht. 

(  ..llifl.li-»»tffi.-.-  «>wr.-  II  »i»nfn'  /^J    w*    •»  <      ^      .••      '    '5^                 , 

■  ^■■'-  INCOME 

I.  8>lknr*,  Wacra,  CufIllliUiu<'>n«,  tt'.  •!«/.  of,,  i.. :  .            /. 


•-7 


'^<//'^  rA' 


K1  (/ 


t.   lumiiM'  from  nuxit-ra  <.r  l-r -'m-i- 

»    Int»r«il  on  B«nk  t>rim«iU,  N.i'^,  <     n-  •  •'     ■    1--.    ^  .A.   ■<!«■:  ^u'    r. 

4     li.u-njl  I'ti  T\\  I"'  CirrniDl  (Wuta  I'|>»D  K  l.i'b  *  Tip  ^^  1.    :  C~ 


/^ 


re  ffoin   Par*iirn.f;ijw 


I  from  Fwlu^Urif*.     tStaM  i 


)>     I'n.SI  frnn  Sair  of  Rnl  l-lalaU.  !>ti<rk«,  li- 
»     IXvi'lri.'lo  «>.  Stirk  tf  TV-mm^ir  f«Ti«niI»-l.« 

:■     'Mbcr  Inr.'f  •  .|m>i<  <il>  ttork  of  (opri  ' 


icTsy  J-- 

n 

.d^ 

!•      >»»■''' 

ru« 

•'    -  »   ^    V  • 

*•- 

-v>  "  ; 

,  ^V  3     1 < 

«-  1 


DFJ>i;n  IONS 


,  It   IslnMt  i\ 
.  *'.  Ur-Mwv  f.y  Fif».  Hlorm.  «^c       ?  t' . . 

.^    <•*:.'•?  I>e«lur4t.>fig  Aul;^>rtw^!  t  V  l^»        »•. 
1  •  T'lTu.  Jnorrri'f*  ii  Intiia  13  t 


F>RNEO  INCOMF.  CREDIT 

v;    1-.-  .-■  :  .  .;.-  ...,'., Wit*.-"     • 

!'.•     Ur~     •••-—niii     Kv!:.|rt..-li     ami 
<  f  •  •.  <,«  npKi«lcr.t. 

:ii    luv  -r    ;'^n.  .-t  i„ir  .,  r:  ; 

34    ABi'tiitiautiiaatlS'i    '"'"<'' 

t«  n""  ' 

15    Au.-"irl  la»a(<»  at  »:.  .!.••.    i-- 

f»0"n 
M    Ali>ou:t  UiaiHT  at  i%  ■'«« 

c.v,  f  t<>  '■»  .<  ItnB  33 

^.  Nonii«l  Ta«  'IH"-,  of  Ii^™  .' 
2»    ■(onaaa  T»«  «■",  <rf  li»ir.  -■ 
.■•>    >  Twal  Tat   (»'■;  rf  Hwn  -■■ 
-.1    «."••  <•"  !•<-"  '' 


t OMIM1  AI  ION   Of     T  \X     *~ 


Palarxv    1  ttini  33  mil:  > 

\n<—,t^i  ma'l<-a»  1'- 


AFI-IOAVI  I 


r  t  f  xb;  ■•<»  return  nia.|r  ■-.  r--'  '»«"••  '  '  '^  <•• 


n '^■rv7;-AL;r^V:\    "  V^  •^..>i^' 


5.  MifMMd  ■inMii 

«.  Marahkadta*  bou«hl  tar  al» 

6.  Oth«r  oupifl  (itflmij*  balow  oroaM9ar»l«ite«t). 

ft    niM  tovrutocy  at  b«Kli\alQC  nl  y«v 

7  Torn  (Unn  I  to  6) „ _ 

■-   L««  InyrntorT  >t  and  o»  r"" . 

0    NrCmt  orOooocHoiji  (liiwTmlnusLiiMS) 


\klis-pn. 


U 


k/SSfft.  \7g 


la  Ihlwh lliiiiliiliilii  "111    I     liillml  (T>a 

■«•  dadvH  coaipana»4in«  (or  your  sm  vIm)  - 

11.  Umw>  o*  txMliaaB  lixtahUdiMM  Is  othan   .. 

12.  Taiaa  on  buAlltcM  and  buain«aa  lirofwrly....... 

IS.   1.LMH  (ripUln  In  Ul>lr  at  (nnt  o(  pa(*) 

II.   Bad  drbfa  afiainf  fmm  wmlcm  or  •rrvirva 

15.    IVprrotalion.  MimArm^txcf.  ainl  (lri4Hta«i  («■• 

plain  in  UMr  (.ruvi.lnl  at  (ot  uf  |ia(*)     . 
Ift.    Krnt,    fr|ia>r>,   and  <.iIh'>   r«t    n—    ttlaataad 

brlow  ur  un  ariiaralv  alMvtr .„ 

17.  ToT»L  (Unca  10  lo  1«) 

IS.  Total  IhtotiTloNa  (Uoa  S  plua  lit*  17)  

I«.   Nrr  runrrrdJiio  I  nilntia  Um>  IRI   IF^nlrr  aa 


\  


SCHEDtnx  ■— INCOME  FROM  REWTS  AND  ROYALTIES    (Bra  Inatnirtlon  T) 

ai.'r  Mora  1.  IVIJ.  iri;J>iTi  lo  lil«      1  Ikaraiu 


i^'^A.u.^LU  /^->v«4««^  ..k.-J2u!.a?'i.../.«f.2«?c,L  '«...X.?S  '»• '» 


'^..iAudMiA.i^tj^iimA.A -/yii.i^jr 


t:::: 


I    I 


TJBz:: 


SCHEDULE  C-n»OFIT  FROM  SALE  OF  REAL  ESTATE.  STOCKS,  BONDS.  tTTC.    (Sw  lna(r«rtl..n  H 


Knoo*  raoviaTT 


t  I>ATa  Argnain       1  AH'it'NT  RariLiTin  i      Auu«k 


I    I 


i...*^<)w^  l-^.  « 7S^ 


llJ-v  -■>■ 


;y  •  ^^. 


Jia 


SCHEDULE  D-CAPITAL  NET  GAIN  OR  LOSS  FROM  SALE  OF  ASSETS  HELD  MORE  THANTWO^  YEARS    l.Sw 

~  1        1    n»*B         1        3    I1A1B  '     ''•'■ftUTl.'S  ■     li«T.«\*.     I  y    Slll««<ji| 

I  Ki«i<  or  raursatr                          I     ,  j,.?„„            sou,        i  «*•.««  Kt.irri»        ah  iwoti  mvi        ><<«  U>ira  i.  >»ii.      laraixiaiitT 
^  i         '  Afyn-mi'^ w  wwwrTiar.trttra  '  i^wtai  IUm^ 

l".v/roMj-«»  .v., />tjrf.-»|  j      !  '      i      !  "  I      I 

'  I  J  I      '.  '.  I      1 


8UU  how  property 
w»ajwil«irTd_  ._  ._ 

SCHEDULE  E-  INTEREST  ON  LIBERTY  BONDS  AND  OTHER  OBLIGATIONS  OR  SECURITIES 


1    Oau<i*Ti<>!> 


<o)  OldMntlonii  oT  a  State,  Tirr,l,.r\,  or  i<..litiral  BiiUlivu.i.m  Ihcn-of,  or 

thr  IVlrirt  or  folumt.u. 
(b)   8«runtH  «  inatiM  under  1'r.lrriil  Knrln  buni  .<rt  or  s.4  Air.i  ndrd,  ai'.<l   | 

C>rli;i.attH  of  In.l.-l.lcli:.-.-.  ;  -u.-d  afl.r  Jur..-  IT.  I"^.".l 
(rl   Lflirrt.:H./',  H..i..l«a[i.jolli.r..l.:i»nli..ii.,.f  I  iul...l.<Mln.i.«m-d..ii  j 

■  .rl«(.ir»S<|>t«iil«T  i.  11)17,  an.lo'.  .i«ti..ii«..r  I     S  |i..««.-Miii.n.  1 
(d)    Li>M-rtv  4'i  and  I'j'i  Hnnd«,  <Vrt.fi.  »l.«  .d  liaLLlclw-w  i.-«iu»d  I 

bidoru  June  18,  ltl:.'9,  Tnaaury  itoi^.Uauid  Savinca  Certificate*.. 


I!.'™"       ».  Anurxt  OanED 


•v,•^ti«  i-i ' ' 


,  17,  AND  la 


KXPLANATION  OK  DLPUCTION  FOR  DFJMtECIATION  CLAIMED  IN^SCHEOILES  A  AND  B 

raoataiB  Iji 


iLlMiff^  Maw  (.MUf  .ai  •!<  *bHli 


'   !,.»«  (  .i"i<in  *■  *  •  H"ata       I    4   raoataiB  lji«       > «  ,i»  ,vi«*..t  1.  tiril  1 

"            I          Ai,«i:utf          I  Arria  A14J1  ikaat%f  1  HRiiui,»a  lUtATtal     *  1 
I I     '    ■rf..««i».fl««.1l    I      *  ' 


f\n,tm^     Jtru^^A^jiLryi  '  1  1  i' 


^ 


-/"*' 


EXPLANATION  OF  DEDUCTIONFORJjOSSM  HY  FIRK,  STORM.  fTC.  CLAIMI  D    IN  Srtlinl'LF  A.  AND    IN 
I  Cud  <m  raomrr  I   a  P4t>  ai^onai 


► .._... 


INDIVIDUAL  INCOME  TAX  RETURN      r," 

FMNH  INCOMES  FIOM  SAURIES  Ot  WAGES  OF  MOtE  THAN  ^SjMO  ^^       7  J 

I  INCOMES  niOM  BUSINESS,  PROTESSION,  RENTS.  OR  SALE  OF  PROPEUTT       — -"^-  " 


For  Calendar  Year  1929 


I  k  To  DMW  a  m  I 


:*M^ 


MAMS  AMD  Aooaias  rtAiM-Y  acuiw 


MAR  1.1 


771  r 5  j9c^rc2.  r  4_/^  t- >  y    „._J..  c  0; 

W'"'  Uspuly  O.I.  .t 

Q- lG.i\Of,{a. /.^5  /4  ?i^e/cJ   ^^  /  !i U  U 

Mt^X^:L02f^. 

'  ».  W«nn 


!  I. 
C>4i4 


rofhi 

» rviufD 
CoaMtor-i  oOea  vhera 


_;^ 

?r:;::'rt...<>^.^<^v 


1.  MmIw,  WafM,  CwnmbrtoM,  etc.     (auui 


INCOME 

tm  aod  addna  of  raipl«r») 


r«a  ounied  uid  llviim  with  huatiand  YA.-d 

or  wtf*  on  tlw  Uat  day  <./  your  Uisbb<  \r»r?  ,     J^^ 
U  Dot,  w«r«  you  on  th«  Ujt  day  of  your  t*xftljl«  >«>Ir  aupi 
in  your  bouichold  odc  or  more  porvoiis  cluveiy  retried  U 


&.   How  muiy  di^pcndent  p^reonn  (other  than  hiutMritl  or  «i/( 

18  ytsAn  o(  a«e  or  iiicAp*l>lr  of  •cU-aupportirFn!  rewivl 

rtM  iupfwrt  from  you  on  ihf  liut  dav  of  v.mr  tsial.li> 


c- 

'^  1.  !• 


p(  Intoittt  on  l^x-trfc  o^vionnt  boodi). 


IroM  Builiif  or  Profawlop.     (rrimlL>i)ali  a) 

oo  Bank  DepoaiU,  Not««,  Corpormtion  B4>iid«,  etc.   (except 

Intarest  on  Tnz-fm  Con-nAnt  Band«  Upon  Which  »  Tut  wu  Paid  At  8ou^—  ::C * 

^■oa*  from  r«rtoenhip«.     (siaUDaiiwiiMlvltaB)— -QtJ'T'  ^ 


Yr 


ft.  lasoaa  from  ndudnriee.     (Haua 


"^.HL^/" 


c). 


7.  EenU  And  Boyalliea.     (rrta  8ci»4iil»  Ej 

8.  Proflt  from  Saie  of  RmJ  £«Ute,  StoekA,  Donds,  etc. 

9.  Dividanda  f>n  Stoclt  of  DuUHwtic  OuporAtkuia. 

10.  TAXAlile  Interatt  on  Liberty  Bouda,  etc.     (nomScAaliila  E) 

11.  OtjMr  Ineont  Gndu'liag  dividenda  on  atock  of  foreign  coqiorAlionji).     (stai^  aatanofiorucj 
(•) 

<»> ^-^ S 

12.  ToTA..  I»co».  tx  iT.w,   1  T..   11  ,         /-4V^:.  .     i:.Jg^/^^  Z. 
DEDUCTIONS  *    '  '        ' 

15.  Intenat  Pnid. 

14.  Taici  PAid.      (Eipkui  u  8ctio:u;<  I 
I £.  Lnaaea  liy  Fire,  Rtomi,  rlr.     f  Eiplui  la  T>bl>  u  fu>i  of  pm>  s)  . 

16.  Bad  De'.ta.     (Iii<bM  lo  iirt>.^,iia  r) 
17    Contributioa*.      (Eiplala  laScteduk  r) 

15.  Other  Ileductiona  Authoriicd  by  Lait.     (Eipl^ialaGclartuli  i 

10.  ToTAt    I)EDt;<TIOH»    IK    ItEHS    13   TO    IS 

» Krr  Isr..iir.   (Urn  \1  min;.*  Horn  l»)  ._ 


DEDUCTIONS  \(/frW>^.    J 

Aj^  exhibit 

No 


Fllad 


-—-_....  ..^iii^i^ 


LJa:*=> 


T*o<i   4. 


s\ 


EARNED  INCOME  CREDIT 


—-~r,._j,^- 


21.  Earned  Inconir  (nut  ovrr  130,0001    i..'*^.!.::}  1  33.  Net  Ineomo  (Item  20  abovi'i 

22.  Lkh     Peraonal      t:x>-nil>lioo     An. I  .         ^        I  B 

Credit  for  DeprudcnU '       J*^  .1*^  1  34.  Leaa:  Dividenda  (Item  9k. 

.         'J  3i  Intetwt  on  Ula-rtv  IV>n.I. 

33.  BAlanm  (Item  31  mimia  22)  .    .        t  Q  I-**   «  '   ]"  etc.  (Item  10) 

24.   AjnountUxAblcAt  IU%  (notovcr  . 

M-OOOj     ».t(  -  ■  "*  **r  '  36.  Cre.dit  for  IVpccdei.ts 


COMPUTATION  OF^TAX 


44.  NumiAlTAT  (l.l4%o(Ilrm4i. 

45.  NonnAl  Tax  (3%  of  Item  42) 


500 


25.  Amount  taxAlile  At  3',a  tix.t  o 

$4.000) 

26.  Amount  IaiaIiIo  At  S%  (ImIa 

over  18,000  of  Item  23) 


27.  Normal  Tax  (Ui%  of  Item  24)  ...S. 

28.  NurmAlTaz  (3%  of  Item  25)...     '. 
39.   NonnAl  Tax   (fr  of  Item  36).. 

30.  .Slrtai  on  Item  21        

31.  Tax  on  EArncd  .S'rt  Ineume  (totAl 

of  Itema  27  to  301 t 

32.  Credit  of  24%  of  Tax   (not  over  '   ' 

2.'i'>  of  llema  30.  44.  4.V  And  44'     3 


Ij  37.  PeraonAl  Exemption.  i_ 

\  38.  Total  ol  Itema  34  to  37 

DaIahcc  (Item  33  niinua  3Si 

'yi'-l   (n 


ii..n    -.1    .. 
ii.  Tax  on  .Net  Iur<.ni«  (total  c 

Itema  44  to  47' 
10.  Tax  on  Capital   f.ain  or  L" 

(I2H'";,  of  C  l.)i.tV!~l    I) 

50.  TotAl  of  or  dilfen-nco  bet^tr- 
lurna  48  ah.I  4'}  

51.  U-™  O.-til  .f  2i',  of  Tax  u 
LArticd  Inroo.c  (Item  32)  . 


4     3'^<i'    I  I 

'  I  i-feto  —  y 

i£oY  m'\^.  TotAl  Tax  (Ilcm  JO  minua  SI) 


tV.'** 


41.  BAlanoe  (lUm  39  minua  4D)  .     8. 
43.  Amount  lAxalile  at  3%  (not  [ 
over  84.000 1 

(Item  r 

lem42.  .       J.    _  

AFFIDAVIT 
incIii.linE  the  arcompAnvinK  M-hediilea  an.)  utatemonta,  >%m»  hi-rn  exAmincd  b; 


■^ 


43.   Amount  tAxahTi.  at  S'' 


!  .53.  Lraa  Income  Tax  Pti<!  at. '<our< 
I  M.  Income  Tax  naid  to  a  (.■fri«i 
eounlrv  or  I  H  p«i«aeaaton. . 
i  SS.  Balanreof  Tax  lllrni  S2  minu 
*  llrm«  S3  and  &4' 


and  tu  the  hmt  tA  1 
Act  of   192:*  and  tbe  UefuUtlOQa 


I  to  ail  ./^Qo  l^for,  mc  Ihia^  (1       da*jjt      .^<t**S        /T  ■•  "*J»        > 


"m^A'^r.l: ^^, 


2n  t-^/t 


J 


m,U  HAHT  3aOM  10  233A  W  m  2318WA2  MOSH  ZSMOTKI W^  SOI      J^  J 1 


UrifS'l-'i-'*'! 


■^^e^- 


.^a^aayoaOM 


ciaakxEoO  .iw»a  V  j,oi-wiA4 


•T  ^  VI V 


.J>     »J!*1'  -■-■    U    1.: 


„^ 


•i^iKUKaua  •>•)«}      nhiiLuibn  oxn)  9a3-;i«a1 


:.„, ,„,.-!.   .,:;...;£  Ill  jWimml  liknt  Jl 


—  f^^ 


f 


I    eMOITOUOSKI 


•  rf.,»  T  titJi.t)      w,u;..1h 


'  <3ITATU<lMO. 


•.U.I  .M» 


rcT  UumuK  .«i' 

■  -.-,  ••iiiftt-H  :<n: 


riYAarriA 

i!i{  .Blii<m»I«lt  ima  mli.b^rtj".  4,-i?ii«iim(»i«  -ntf  jinif'iilini  et  ■>■«  »wit  (ii;»  (m'>iT!i  io'i  Td^ir*  T 

•./:  .  •   :/•;.>„.■:■. 1    >•;.■       -..,.     -I  .i:'-,.:    ■■'.>  \.-1  .'■  «1  L-.i!)  ci  '.Ivwn  K-.it\<\  -.J-.:.;!.;     ,  '..'n  -I..T  6  *.;  .WVj! 


.^7'^ 


-{?-:-^i:!i7:';-Hi>-^r::^ 


sell...  .LK  A     INv  OML  FROM  BUSIHCSS  OR  PROFESSION     ,     .  iDalnMtkm  I) 


I.  TOUl  rrrripU  rrom  huiii>«a  or  |im(i>alon  ((Ulo  kiiid  of  btulowi) 
Coar  or  Goom  Solo 

J.  Labor 

t.  Mstcrial  and  mppliei „_ 

4.  MerchAodlw  bought  (or  •*!« „ 

6.  Oth«r  coaU  (itemiic  below  or  on  wparmto  ah* 
A.   PltM  lnT«ntor7  at  b«ctnnin4|  of  jaw. . 

7.  ToTit  (LlDO  3  to  8) 

5.  Leaa  lawntory  at  end  of  year 

ft.  NaTCovrorOooD«Sou>(Une7inloiuLln«8)  .It 


Oraii  BouKM*  Dmsacnon 

la  SaUttM  not  Included  —  "  Labor,"  In  Una  9.  (Do 
not  deduct  compeoaatloo  (or  your  eerrloaa)... 

II,  lotarwi  on  buxineae  iDdabtadoeaa  to  othera 

13.  Taiea  on  bunoeaa  and  biiiinaai  propartjr.      , 

IS.  Loaaaa  (ezplalu  In  table  at  (oot  of  pa«c) \. 

M.   Bad  debta  arljtnK  (rom  Bales  or  arrvimt 

IS.  Depreciation,  oti«ilaar«nc«,  and  drpletion  (es- 

plain  In  table  provided  at  (ont  of  paf^J 

18.  R<ot,  rvpalra,  and  other  eipuuaa   (lleaiaad 

below  or  on  eeparata  ebeetj _«. 

17.  ToiiL  (Linaa  10  to  18) ^ 

18.  ToTU.  DsDocnoaa  (Hot  9  plua  Una  17)  _. 


19.  Nkt  Panrrr  (Line  1  miniw  Una  18)  (Enter  >a  Itam  7) . 


L  KixDoe  Pbo 


SCMEDULE  B— INCOME  FROM  RENTS  AND  ROYALTIES    (8<«  Initnietlon  7) 


Z^  j!4««tu.,..^r*«<^*a..  t 


Wanirti  i 


(PiplmJD  .D  Uhta 
.1  («X  o»  pv) 


'SSS.1SR 


2i-Jir. 


l^..m.v>o.  f.ti'^lS.^^.. 


..S4^: 


SCHEDULE  C— PROFIT  FROM  SAUE  OF  REAL  ESTATE,  STOCKS,  BONDS,  ETC    (Sec  Initroctloo  8) 


1.  KoD  Off  rtoruTT 

1  Datb  Acquikkd 

y  AHorm  RacxiTKD 

AcqriBnio<i 

'  v^HlnllTCK  OspjTrii 

'.^'".S 

JSo..is.d^  Uue.^^. 

_ iL-:«*K»<.i!. J«fcSi.<?^  

t 

7.^\ 

:::;:   ::j::: 

:^^ 

State  how  property 
waa  acquired 


SCHEDULE  D— CAPITAL  NET  GAIN  OR  LOSS  FROM  SALE  OF  ASSETS  HELD  MORE  THAN  TWO  YEARS     (See  la 

1.  two  or  rBoruTT 

XDat 
AcqDlas^ 

».D«T« 
6ou> 

i  C<rucuTio> 
4.  AaoovT  Racnrxo        AixovaKli  SiacK 
AcgvumoM 

AS  or  klAica  1.  If  11. 

WmCKITIB  OlIATVa 

7.  Svuigcim 
larmoTiaBMi^  j 
CArfTAi  DsDocn 

Mr  Dt  VMr 

UtOttYmi 

S 1 t 1 

t 

J- 

1                                     1 

1 i 

State  how  property 
wai  ftcqirircl 


SCHEDUIE  E— INTEREST  ON  LIBERTY  BONDS  AND  OTHER  OBLIGATIONS  OR  SECURITIES    (Sm  iDstnicUc 


1   OiuOATiom  OK  StcoirrtB 

2.  tKTKttST    RsrOTlO 

1  ^'""n  .^                 Eii«mo« 

(o)  Oblinations  of  a  8Late,  Territory,  or  political  aubdiTiaioo  thereof,  or 

t _..(8...        J 

AIL. 

Z  X  Z  I  I  X 

z  z  z  z  z  z 

1 

(6)  Securities  unued  under  Federal  Kartn  Loan  Act  or  aa  Ameoded,  and 

AU 

(e)   Likwrtv  3H%  Bonds  and  other  oljli«ttli<)n»C)(  Inited  SUtcs  iasuedoo 

or  belorc  Scpt-mlier  I,  1917,  and  obliKation5o(  U   S  po«.c»Jona.. 
(t)  Liberty  4«^  and  4M%  Bonds,  Ortilicatci  o(  IndebtcdncM  Issued 

AIL 

1 

$5.  000. 

None 

(s)  Treasury  Notes-  .                  „ - 

[ : 1 



SCHEDULE  F— EXPLANATION  OF  DEDUCTIONS  CLAIMED  IN  ITEMS  1, 14,  It,  17.  AND  11 


ATION  OF  DEDUCTION  FOR  DEPRECIATION  CLAIMED  IN  SCHEDULES  A  AND  B 


X  D*TX  Acqnaca 

AOJCUUr 

4    raoAiiiLi  Ijn 
Ama  AoiutaiHKXT 

&    C.>rt  OK   V4I.V1 

Af  or  Makb  1.  ivU. 
wumiiTvs  OiiATEk 

amovvt  or  Ls 

(U  baU<l.nc>.  *tAt«  mftUriAl  of  *k:cb  oouOuietMf) 

L^S^Q. 

$  .^».fe' 

f..f. 

1    **%  1. 

.,_ „_ _ 

[_ 



._ L 

EXPLANATION  OF  DEDUCTION  FOR  LOSSES  BY  FIRE.  STORM,  CTC^  CLAIMED  IN  SCHEDUif  A.  AND  IN  Xl 


.  Ciao  ov  pBor«BTT 


1  Datb  AOQVUBI) 


8&LV«t.4    VaIT 


■f-- 


ii<DiTUDAf.iiicoifnr  kctdin 


m  nr  MooMB  RMi  siuus  «  WMB  «  nn  iw  MM 

AM>  WOOin  nOM  MBBCSaL  PMnSSMK  MNn;  Qt  UU  or  PMMRT 

Fof  Calendar  Year  193 

»1W^|^1M  *■  C*«B  rf  teMi  ana 
/  rmmrt  HjtMm  um  Aaom 


ie^^^^^^l X'"2.'?«^...a>c.. 

il-«i  <ianj  "i  — •-  ^  ....... 


1    .\lu 

3.  uTi 

el 

4.  .«l«u- 


MUinlalul  I 


IjftU' r.anM  <  f  !iu»l«iiit  IT  «i(<*if  ft  "^  ^^^ 

Mi>»*li- mum  Kuni&lr  ftn<I«kK     i^        t^J^     "^Jmi        _^ 


1    ■'-iilirtn,^'ax«>,  C'u:iiiuiuioni,  »t».     <■'««• 


INCOME 

Ji— «triiiliH»») 


.  B<i 


1    Jr.l.rr.t  ..t,  T»»-fr<*C. 
n    I-irt.ne  from  P»ni.<"i' 


:  ItoiiJn  (>•»  \\  li:iii  a  T«i  »iu  l*s)ti  at  ^i 

:r!«f«aMMaB4a&)rfK> -     ^.  „ 


■-'■-^'r^i^ 


or  «ii«  un  the  UmI  dar  otf  your  tAx«6to  y««rT 

6.  If  Dol.  HFPP  >uu  on  ih«  Ufft  d«y  of  vour  U.i*t>l«  jaA  aiippurtiM 

io  your  h<<'j*rtK>ld  on*  or  murf  prrwina  clii«rlv  rrl«t«d  U.  your  _..'^ 

7.  U  vour  nUtui  III  iT«p*^1  1*1  t^iiMlion*  5  and  ft  r)iuj|cd  j_ 

dunriK  the  yr«r.  fiAte  (Ut«  An<l  i«tur«  of  chaiiga. _  rf  / 

8.  How  ni»ny  (trf^iuvnl  prrwita  mther  than  hii»l»»na  nr  wifri  uuilrr     ^^ 

1  ^  >  ran  uf  a4|e  or  Incapftiil*  of  wlf-aupiiort  ««fe  rvrnvinf  tbnr    ^j 
"t'i^H*"^*  fnipi  vnii  on  \\\9  iMtjiay  of  T;njfJl«»»lvU'  vr«r  T       %^ 

V:      — -^— ,     ..^-..---^-^-|._.. 


7  h«-..t.  ftti.i  1, 

V  rriCt  fr»rn  .^a:.-  .  (  !;.•»;  I-int.-,  Si.wkJ,  B<imli>.  rU      ( r».ai  M».!ij« 

^  TftuMp  luyFrci',  tin  I^:«Ti>  IV>iu'.«,  rtr.     fFnoSrVi.ti 

:  '  niri<i<>c(l»  on  S'.jtk  ..f  iViniwtic  <".jrp<initiiiii«  , 


arro  / 


2  X'to^f 


DtlDLiCTIONS 


¥0     IH.9Z 

2  loo  fi- 


Ji    LT 


I   i:,     I.-.  ■ 

N     ItIWh     1,. 


tARNED  INCOME  CKrDIT 


ml  IV. 

■  .1  Tj 


-ft..,;: 


<Ut  itu  n 
;  :.1»  ti-l;i 


COMPUTATION  OF  TAX 


Net  li..<ii<if  (llcmaOftUivr)..  !t    /»<»<«**  44    NonnalTax  (IH^uT Iu-ni40' 
4J.  Normal  Tai  (J'T  o)  uii\l?) 


iNri.  II.. 
I  rurrr 
(Itpm  d 


(Itrtii    llll       i__ 

rrclil  f..r  !>.•■ !" 

|-.-ni1.M«        ' 

''•;;;:;^^!.^:.L3«- 

T..!al  .if  It<m»  34  tojj". 


rtaSa: 

Aiaoiiiil  litxaMi-  at  IK^ 
.■viT  I4.UIII 


Tax   .1.    NM    lir..ln^(ljitj.l,..l     ^ 

:;  ^  -1  .    t  '       49    Ta«  -n  Cai.tl.l    (la...  .'H^-. 

aJ  ..I  lt<nn  34  tOjJ7,      ..^  »***    **     SO.  T<.lal  u(  .r  H,:T.rr-i.rr  I.  t.,-. :,  T 

'}«  «   I     Hf    "T;;      TTH  Urm.  4«an.|4»    _        .^     » 

anrr    I'rni  33  min.i.  3«<        J  fc/.»  >    ^  •"'  51.   Lm  Cmlif  ..f  35'.-^>r.t  in 


4«    X..nii«l  Tax  'S 
47-  hurlax  i>n  Item  Ji 

tH.li  '.>:i 
48.  Tax 


/3    1£JI 

/O   ¥1V{ 


f'*    •»•• 


.1-1 


Lanir.1  I  r.< 
52.  Total  Tai  iltrmSO 

Ta>  r»l.l  ai  S. 


r.i 


Ralanrt  (Itrm  to  i..in^«  40) ..    J*':'..'  ,,    ,       , 

Air,..uiit  taiaMf  at  J':;  (wt  I  '  S    !'~'"  ^  .  .        , 

ov«|4.(H«l> '  I^HHm  T"  Ps      !J1^  "„'"' 

.\in...iht  laial.le  •!  ST  '  Item  !       '.  IS    Daia '"    '  ""        "  """^ ""      ^— 
41  11.11,.,.  4-.-.                                t 


--=--":i4ll2 


AFFIDAVIT  '  q 

..mpauyfria  ffhMulM  and  •tatrm.'iitp.  han  Iwrn  ciamioad  hjr  m«,  and  to  the  brat  ..f  n.r  kt 
i(ir  (he  lauUc  jrar  aUtcJ,  iiurauani  lu  th«  K* rcnue  Art  of  lim  aiiJ  ll  c  >'r(<i^li"-»  u<  ..  .1 


..'I.. 


<^i 


^-P 


r 


'.3i 


Odot  o»  Qeoas  Sm* 


a.  Malvl^  ud  nppUn 

4    MrrchudlM  bouKht  for  •>!• 

6  Other  •a<u(it«nlM  below  <irooMp*nt«ikM()_^___.„ 
0.   PltH  lamntory  at  brfioclnf  ol  yau 

7  TctAI.  (Unca  2  to  «) 

S.  I««  lliT«ntor7  al  end  of  y»«r 


it.'  It.  iDtarwt  on  bualnna  inilfUwIiMM  to  olhan._. 

13.  Taxm  oo  buainoM  and  buaima*  propart jr.  _.,«.. 
11.  U«at«  (npUln  >:i  UbI*  al  foot  ct  pfmS 

14.  Bail  dil'la  ariainil  tmm  aalra  or  wrvlrta.  _ 

.  _    ^   I  --  II   16.  D«<pr<«taUoo,  obariliw^nrr.  aiM  <!'  f.t'-tloo  <ca- 

t.iif7-.'r.lT.?.M  plalo  in  UbI.  pn.vl.|^l  «•  (.„t ..(  |««M 

lA.  Rani,   rrpain,   and  otbrr  i>t|«-»-i    UtamlMd 

below  or  on  •rparato  shflrt^ 


S.  NvrOxTorCoooaSoLoCUnaTmiiiuaUoaW 


IT. 


Tutu.  (Lion  10  to  It). 


Knl<T  "C."  or  "C  or  M."  os  Llnra  8  and  8  to  Indieata  wbrthar  11  IS.  Totai.  Daorcna!!!  (Uoc  9  plua  LIm  17) 
iBTwitorica  are  valued  at  cuat,  or  cu«l  or  market,  whichever  U  lower.  R 

IB.   NlT  r»nrrr  (IJne  I  mlniia  Urn  1*1   (Entee  ■•  Itrm  ?< 


..iQ^..^. 


.U^ 


■  <»L  jgw-fedJ^yLg^^a**^  *«■  jg»iJg!;/g~  .^af.'^^r.. 


SCHEDULE  B— WCOME  FROM  RENTS  AND  ROVALTll 


7..V_..?— w^..'Sia-=*«4r..';^.4...     !».    7iJjeJ.  j'5.0  J«      i.f%0^  \»±]^._UU.Zk..  U'^J*.. 


Kiplanatiun  of  itrdurtions 
rUimeil  in  Poiumn  A  


q^mJl^  ^J^^:^AA^M^ 


SCHEDULE  C— PROFIT  FROM  SALE  OF  REAL  ESTA-re.  STOCKS.  BOND**  FTr     ^^.^  Tn-»r,w 


SjoTb  <m  rcup««TT 


1  ItAfl  ArQrttiB    )  a^  AuontT  RiCALnr 


^»fr^....a 


Suie  hoi 


i 

:z::e: 


t-./ajt//.-?.?. 


rt 


Stale  how  pfopcftr 

w««  afQiiitrd - 


SCHEDULE  D-CAPITAL  NET  CAIN  OR  LOSS  FROM  SALE  OF  ASSETS  HELD  MORE  THAN  TWO  YEARS 


.  K»7  ur  rftorc&TT 


JLuiCia&t>    I         tkjLS 


r  Utkutcr  '      Au» 


\U^DtYim\itt.Oirm\ 


!      !. 


8Ut«  haw  [T.^prrty 

wa*  arq'ii^r*-.;  ._^...  _  ^■--_ 

SCHEQULE  E— INTERE.'H'  ON  LIBERTY  BONDS  AND  OTHnR  OP.t.lCATIONS  OR  SFCI  RITIE.S       .<-■  Iimr 


L  OauciTWM  oa  Fitvwi-.u 


;ory.  or  poUtical  BubdiTlftion  tLcrt^^-f . 


!  yt 


SCHEDULE  F- FJCPLAN.VTION  OF  DKDHTIONS  CLMVFD  IN  ITFMS  I,  14.  IC,  17,  AND  IS 


EXPLANATION  OF  DEDUCTION  FOR  DFPRECIATIONCLAIMED^  IN  ■-• 


a.  P*n  A.-'QCttU' 


lii.,*/— ?«, 


'r-Jw-  >le*r  ai"^*-,'»    ■lt#!»«>'-»t    ///( 


rXPlANM:      .'        ;.K>l(TION  InH  L(>S,sr.=;i;V  UK!.  STORM.  rrC.CLAIMIT)    INStHEDlIJ-    ^.AND   IN 


individuaiinSm™  return  i"> 

FOI  KCT  mCOiES  FIOM  SAUilES  0«  WAGES  OF  MORE  THAN  U.OOI  .^  ^ 

AND  INCOMES  FtOM  BUSINESS.  PROFESSION,  RENTS,  OR  SALE  OF  PROPERTY 

For  Calendar  Year  193(Q^  ^^    '^ 


ruINT  NAME  AND  ADDIU^Ui  PLAINLY  ICLOW 


C-/G.  rn^/c J:rQsAi\g&/s. Caa 

OcCUpAtlM) 


IJ-  pi'iy  (J.,.; 


X 


I.  Are  vou  ft  citlt«n    . 

lit  Ibt  I'nilril  St«U 
».  If  you  filed  a  nl.irn  fcr  I.  _      ._  _ 

nrlutt  Collcctor'a  oAicc  wuVt  »rnt7 
8.   Ii  thin  4  joint  rrtiirn 

i.f  hu»(>»n.J  ai,<l  »ifo:      .      i.  ,f  4.iy         __. 

4.  StaU-  I.MUO  o(  lHi,l,n„.l  „r  ^^.^fe  if  »     (J^^     .Xc^Cit'^ 


•^^Al^C*^*:*... 


5.  Werr  you  uiftmwl  ami  livuiit  »iUi  hu^iwuil 

ur  »ifo  oil  Uic  Imit  iJay  of  yoii»  t«x»l)li!  vcur? 

6.  If  not,  weif  >ou  oh  tbp  1.1tft  'lay  of  your  Ui\ui>lc  yt-oj 

in  your  h.jiitfvhuld  one  or  more  f^'Vioiiit  iJo  ely  re4« 

7.  If  your  uliiiiui  in  reniMol  U>  <|iir.iUoiis  5  nnd  »  rh«n(< 

duriiiR  XUf  \ciir,  state  dntc  and  naliin;  of  rKa/ni' 

8.  Uow  many  di'lMndent  IKriini  s  (other  Ihiin  husliand  .. 

18  yearn  of  rgre  or  ineapable  of  «rlf-»upi»orl  w«re  re 
rtnef  fiiii|...r(  from  j<ii  on  lh«  InH  dav  .rf  v-mr  lai 


^  1.  Balariaa,  W«ees,  CoaimUBJons,  etc.     (su 


INCX»ME 

m  ftad  ad^lratf  of  rmployvr) 


/CrpfiuM  pmU 


^    " '" " " " "T""^ '■r*r-  -Ay^  V-  , 

^^2.  Income  from  Ruiinesa  or  rrof«m}nii.     (rwmStuMuUA)^...* ...«\-    ..^   '_ T.   '     *^if 

3.   Intei«ton  n»iik  l)ep.):,il4  N(.le»,  ^orVof^tfmi  I'Ni^l^Moi'.^ttcept  iul«r«st  onW-fri-eciX-JnaniboiuJsy     ''      jf' ^    'J 

■4*'      jf        *      .    •■ 


iDterMt  on  Ta\-free  CovJiHut  It.-ti^g'^.X  Vy^f^i  fcXax  waa  taij  at  Source. „.. 


£.  Income  frntn  Pnrtnenthi 


6.  Inootiie  from  Fiducii 


ktu^pte  Uiil  ii!1n\<*) i 


7.  Rent*  and  RoyaUies.      (rrom  Behedi*  Bi 

8.  ProBl  from  Sale  of  Heal  Kstate,  Stocis,  llonde,  etc.     (n«aSe!»Su!«c)  _ 

9.  Taiibic  Intarest  on  l.ilwrly  Itonda,  etc.     trromBriimiuur'j 

T).  Dividends  on  Stork  of  I>>mn>tic  Corporalion.i 

I.  Other  Income  (inc'udir.^  dividends  on  iitcrk  of  foreign  corporationa).     {st»wii»! 

*  («)  - - - 

(W 

12.  ToT.M.  [n.-oiie  IX   Items   1   to  11        ... ..    . 

DEDUCTIONS  "" 

13  Int< real  Paid 

14.  Ta«e«  Paid.     (l!iiil»!alnEi-ft~lu!«f) . 

15.  I/"««eH  l>y  Fire,  i^tiirrn.  etc.     (Kxpbun  toT»h^»ll'xiio(p»w2) 

16.  Bail  l)et>u.     (Eii<ulaloe<<u>liJ«F)        .  . 

17.  Contrihutiolts.      (k:tt.laialaacl>r<<u>>F) .- - 

IS.  Other  IVductiona  Aiithorlird  liy  Law.    (Ei:>UiaiaBchKl(il«r) 

19.  Total  Debii-tions  ix  Items  13  to  18 


"•|""""T 


20. 


_  Nrr  IvcoME  (Item  12  minn-i  ltemJ91_ 
EARNED  INCOME  CREDIT 


:-i.i^, 


$"o.nofi 


21.  Earned  Iniome  (rT. 
2i.   Lwi.     rertonal     1> 

Credit  for  Denen.lenta „__.l... 

A  i  '♦"C       "^  • — 

23.  l(al!in«i  (Hem  jTiinnJ;  CT !«. 

21.  .\in<  untlaialileat  U^S- (iiotover 

J^.IKiOi _ '8. 

2.5.  An.ount  taial.lc  at  3%  (not  over  I 

$4.1X10) — 

20.  An:oui.i  taxal'le  at  h';    (halanee  ! 

CVer$S,000i.f  l!.-l:i_23i. 

27.  Normal  Tax  (IH 

28    Normal  Taj  (3'"^  of  Item  2S)- 

29.  N'omal  Tn  <S%  of  Item  2«l).. 


COMPUTATION  OF  TAX  (So  li»tn>cii<>n  CD 

33.  Net  Income  (Itfm  20  abuve)—  8    '0  hS,%  ^    41.  NormclT-tx  (Pii':."'!" 

45.  Nonnal  Tax  O*";  of  Iln 


%ori(etA'24)..  '♦_ 

L 
I 

r 


1  34.  Lit-erty    Bond 
•::  Intercut 

il  (Item  U) «.. 

-jl  38.  Dividend. 

•I  (Itctn    101      I ... 

30.  Cre-iit  (or  I)e-  j 

!■  j»endenta    ... 

37.   Pcr.-onal   Ex- 

n  cmi>tion 

■;;  38.  Total  o.'  Ilenu  34  to  37  \     XX'O 


4<?.  Norm.d  Tbt  (S",  of  ti. d 
.Surtax  an  Itiun  :.!»  (•'•4] 


\.Uoo^f.'S 


39.  Balancf  (Item  .Tt  minun  3H1  . 
I  40.  Air.oi:nt  taial  leat  I^Vi  (not 
over  84,00(11    ._ _. 


tioii  231 
4S.  Tai  oi 

Item 
40.  Tax  on  Caj 

(isu--:  . 

\  .W.  Total  of  ■■' 
Item-  41'  . 


11 -^  y- 

\,<    Inr..ui<4i 
44  I"  47)  ^    ;  I 


41.  raUnc«  (Ite.ni  39  mlnii<  40)  . 

42.  Amount   tax.ililv  at  3%  <n»t 
over  t4,UliO)._ 

43.  Amount  taial'lo  at  5CI  (Item 
41  inlnu.-  4-') 

AFFIDAVIT 


W!>".!..<.'f '  i 


^  R2.  Total  Tax  (Item  50  mini 


HZ.  I/BMliieomeTa\  Poilat 

.M.   lueon.e  Tax  paid  to  a 

eoiiiitri  or  I'.  ."^  p<»^w« 

L  55.  Balance  of  la: 


Ite 


I  A.1  anil  64 


SO.  .«'irtax  on  Item  21  

31.  Tax  on  hlamcd  Net  lucooM  (total  , 

of  Itcmii  27  to  S"!. $.. 

82.  Crr.|it  of  Vi".   of  Tax  (not  over      ~ 
2.'i'";.  of  Item.  3il,  ■14.45.  and  40)     t  -^ 

I  iirrar  (or  affirm)  lliat  thin  rrlinm.  inrliidinf  the  acrompanyinit  «rheduli»  and  •Utrnient«,  han  l«n  ciananed  liy  me.  and  toll  ^ 
belief,  ia  a  tr<ie  and  complete  return  made  in  good  (aith  for  the  taxable  year  atatvd,  purauaui  to  thr  Iteveiiue  Act  of  luZil  and  ti.e  Kef 

Vi, 


'^y-jyf^'ii,. 


aCmUVLK  A-INOOME  FROM  BUSINUS  OK  PKOWIOW    (Iw  InMnMMw  I) 


L  TVitri  t»«j«>pti  traaa  ^lli<ll^  or  pro/a 

Cost  o*  Oooo*  Boi.b 
t.  UN* . 


a.  IfatnikI  ud  «upplla_ 


4.  llaniuudiM  boufht  for  u)a.. 


C  fTlhir  nnrli  fl'inilii  tinli  nr  nr  nmiifnnti  ilmt) 

6.  Rim  iBTwitory  at  beflnnlac  of  XMT 

7.  Totu.  (Unm  3  to  8) 

S.  L«i  lBT«o4ory  ftt  end  of  y*»T 


•.  N*TCo«TOFQooi>«Bou>(Iia*7ialstuL(iw8) -S 

EDt«r  "C/*  or  "O  or  M,"  oa  Llo«a  8  and  8  to  lodJeato  whether 
Are  valoed  at  eoet,  or  coat  or  nuu-ket,  whichever  U  lower. 


OniB*  BceraiM 


Ma  Dmaoonom  I 

■a  "  Labor."  In  Uno  2.  (Do  I 
uaUon  liir  yayit  aervtoea)  ..>.. 


10.  Balariaa  not  Included 

not  deduct  eompeoaali' 

11.  Intaraal  on  binlnil  lodelitedoeai  to  othara 

13.  Taiea  on  biialneaa  and  bualaaae  property...-^. 
IS.  Loaace  (eipUi:)  In  labto  at  foot  of  pa(f) 

14.  Bad  debta  artalnx  fmm  lalea  or  aerTlrea._^. 

15.  DeprerUlion.  obeoleerencr.  and  iU|<latioa  (<■- 

plain  tn  table  provl'lod  at  foot  of  pMC) 

lOk  Bent,   repairs,   and  other  rtpenana    (Iteiniaad 
below  or  on  irparate  aheel) 

IT.  ToTiL  (Llnea  10  to  18) 

IS.  Totu.  Dioccno.Na  (Use  t  plua  Uat  17) 

19    Nt  Pworrr  (Line  I  nilnui  Line  m)  (Ent«r  a<  Itwa  ». 


kknti 
dblmado 


SCHEDULE  B— INCOME  FROM  RENTS  AND  ROYALTIES    (Bn  Inatniotloo  7) 


SCHEDULE  C- 

-PROFIT  FROM  SALE  OF  REAL  ESTATE,  STOCKS.  BONDS.  ETC.     (See  Inatnjrtlon  f 

l.  Kixv  oe  raorsaTT 

3.  DATS  JUlQTIBSD 

L  AJtoevT  HaxiistD 

i    DKrmBntrijM 

AixoviiLB  6nca 

Acqramom 

Wnmaru  Ouat» 

«  9cwa« 

larmcraa 

t 

$.'.. 

. 

1.      



Btftta  how  prijperty 
waa  aequired 


SCHEDULE  D— CAPITAL  NET  CAIN  OR  LOSS  FROM  SALE  OF  ASSETS  HELD  MORE  THAN  TWO  YEARS    (See 


1.  Em  or  Faoraarr 

XDin 
Ac«cnu» 

1.  Dita 
Sou. 

4.    AaOTTXT  RlAU»t> 

AixowiiLi  sran        not  MAica  it  lt:>. 
Arommoi            Waicaivxk  'im atkk 

r  acMBQ 

V>  Pi  Ym 

M:  Car  raw 

I             1 

1 _ 1..    ._    ._..! 

, 

Hj» 

1.... 

[ [ „.i 



8t*to  bow  property 
waa  acquired „. 


SCHEDULE  E— INTEREST  ON  UBERTY  BO^fDS  AND  OTHER  OBLIGATIONS  OR  SECURITIES     f9c«  lottni 


1   OauoiTioin  o»  Eeiftnria 

"^  "IVa^IVd""-   »■  A-""'  <""" 

(a)  OWigationa  of  a  State,  Territory,  or  political  aubdi»iaion  thereof,  or 

th>  ni.rtHrt  n/  r.nliimt,l» 

(I)  Seeuhtiea  tasued  under  Federal  Fa.-m  Loan  Art.  Tn:aaiirv  BUli,  and 
Cartificate*  of  Indebtedneae  laaued  after  June  17  ISiM 

(«)  Liberty  3H%  Bondj  and  other  obliiaiion»  of  United  Sutea  isaued  on 
or  before  September  1, 1917,  andobligatlonaof  I'.  8.  poaaeaaiona.. 

(<0  Liberty  4%  and  4H%  Bonda.  CertHcatea  of  Indebtedneea  iaaued 

1  r 

::: 

1 

AIL -.j  XXX  XX 

AD X  X  X  z  z 

AU XXXII 

t\nnn         4 

(•)  Tmaeury  Notes 

i 1 

Nn,M! I 

SCH^ULE  F^EXPLANATION  OF  DEDUCTIONS  CLAIMED  IN  ITEMS  1, 14,  I*.  IT,  AND  » 


EXPLANATION  OF  DEDUCTION  FOR  DEPRECUTION  CLAIMED  IN  SCHEDLT.ES  A  AND  B 


/f    ^Si^H^.^lk*0:i»4L=..'!^ 


1.  D&n  AoQvaxD 


i I  ;   I 


EXPLANATION  OF  DEDUCTION  FOR  LOSSES  BY  FIRE.  STORM,  ETC.,  CLAIMED  is 


L  Kjaro  ov  Faoraarr 


1  Dftta  aegnaaa 


I    L 


I  L 


I    L 


INDIVIDUAL  INCOME  m  KETURK 

>^      FOB  NCTWOOMESntOM  SAURIES  OK  WAGES  OF  MOIE  THAN  CM 
AND  INCOMES  FROM  BUSINESS,  PROFESSION.  lENTS,  OK  SALE  OF  PROPEXn 

For  Calendar  Year  1931 


nUWT  MAMK  AMDi 


IPUUKLTHUMr 


-- BlSsjiIt  fkrtX^ 


^30  cAoi  ciaig.. :^„. 

/5ihK.r?4<tr. X<;^^u^;.. <;S^. 


OaNrtW 

lb 

«**•_ 

( 

r.^4IV 


S.  Wara  ]rou  married  uirt  living  with  huibaod  j^, 

ur  wile  on  the  lot  day  o(  voiir  taiahle  year?      .     "jf 

ft.  If  not,  were  you  on  the  lait  day  of  your  taiabhi  year  ii 

in  your  tiuuiwhold  one  or  more  pemona  cJcukIv  related 

7.  If  your  status  in  mpcct  to  [|u«tioui  t  and  0  changed 

during  the  year  stale  date  and  nature  of  chanxe 

^         ^w  _f^  8.  How  many  dependent  pereons  Cother  than  huaband  or  w 

la.,     n^.  jLJiLykjt^t^  Tr  f^....^    )8  years  of  age  or  Incapable  or  silfn-upport  were  reoel 
.^m.SSe^*!.r<<^''^''rT^7T:^y^  chief  »upport  (mni^ou  on  the  l»-t  rtny  of  your  taiab 


1.  SaUriaa,  Wa«ea,  Commiaalona,  etc.     (9waa 


INCOME 

tad  tAOnm  o(  tttplew) 


(ni«iiEdwiiii>a) ...     Si    tif  It    ^ 


3.  IneooM  from  Daatnea*  or  rrofenloo. 

5.  Interest  on  Bank  Dcpoaits,  Notes,  Corporation  Donda,  et&  (except  Interest  on  tax-free  covenant  bondi).. 
i.  Interest  on  Tai-frc«  Corenaot  Bonds  Upon  Which  «  Tax  waa  Paid  at  Source. 

6.  Inaome  from  PartoanUpa.     (MaUaaasaDdaiMrai) _ 


6.  InoonM  from  FIdueiulat.     (MaHa 


,£l^lIi^£^%^M$^. 


EARNED  INCOME  CREDIT 


Rents  and  Royalties,     (mm  adaduis  D) _ 

.  Profit  from  Sale  of  Real  Estate.  Stoelcs,  Bonds,  etc.     (maaSobsdaIsC).. 

.  Taxable  Isterest  on  Ubertv  Bonds,  etc.     (Pwmfcbsdalst) 

UlTldendtoo  3t<Mk  of  Domestic  Corporations 

Other  Idcoom  (Indudinc  dlTldeod*  on  stock  of  foreign  ooipantioaa).     (i 

ToTiL  I.fcou  m  Itbhs  I  to  U. 

DEDUCTKmS 

Intoesst  Paid _ _. 

Taxes  Paid.     (Cipuia  la  8d>«)tili  1) ._ 

Loaaes  by  Fire,  Storm,  etc.     (Kii>UalBTaHsstlaMii(pMit)_\ !Vk'?!liiJr.-_...-,.|.vr.'.. 

Bad  Debts.     (EipUs  la  Srtadols  r) via  >  y  i 

Contributions.     (EipkminBebMliiJsr) 

Other  Deductions  Authorised  by  Law.    (Eipbinia 

ToTju.  Dedcctioks  IX  Itkus  13  to  18. 
Nrr  iMcom  (Item  12  minun  Item  19)  . 


Earned  Income  (not  over  $30,000).  J.. 
Less    Personal     Exemption    and 
Credit  for  Dependents L^ 

Balanr«  (Item  21  minus  22) $. 

AmounttaxableatlHTc  (notovcr      ~ 

M.nno) _ _ s.. 

Amount  taxable  at  3%  (not  over 

»4,000) 

Amount  taxable  at  5%  (balaooe 

over  $8,000  of  Item  23) 

Normal  Tax  (IH^  of  Item  24)  „ 

Normal  Tax  (3%  of  Item  2£) 

Normal  Tax  (J%  of  Item  2«) 

Rurtax  on  Item  21 

Tax  on  Earaad  Net  Income  (total  i 

of  Items  27  to  SO) _ '$ . 

Credit  of  23%  of  Tax  (not  over  I 

25%  of  Itema  30,  44,  48,  and  «a)..'$. 


S3.  Net  Income  (Item  20  abovo)_.  $..    Jt 


34.  Liberty  Bond 
interest 
(Item  9) 

33.  Dividends 
(Item    W.... 

36.  Credit  for  De- 

pendents  

37.  Personal  Ex- 
emption 


IMh-^.k?.^ 


88.  Total  of  Items  34  to  87 

89.  Balance  (Item  33  minus  38)  ... 
40.  Amount  taxable  at  1H%  (not 

over  $4,000) 


41.  Balaaee  (Item  89  minus  40)  ....$.. 
43.  Amount  Uiable  at  3%  (not 
over  $4,000) 

43.  Amount  taxable  at  5%  (Item 
41  minus  42) 


^ 


Normal  Tax  (I  HTr  of  Item 
45    Normal  Tax  (3"^  of  Item  4 

40.  Normal  Tax  (5?^  of  Item  4 

47.  BurUx  on  Item  20  (so-  Inst 

tion  23) 

48.  Tax  on  Net  Income  (tots 

Items  44  to  47). ._ 

49.  Tax  on  Capital   Gain  or 

(12H%  of  Col.  8.  Schcd 

50.  Total  of  or  difference  bet< 

Itema  48  and  49   

51.  Less  Crclit  of  21%  of  Ta' 

Earned  Income  (item  32 

I 


52.  Total  Tax  (Item  60  minus 


53.  I^sa  Income  Tax  Paid  at  Ro 

54.  Income  Tat  l*ld  to  a  for 

country  or  (;  8  p<issM»lo 

65    Balance  of  Tax  (Item  52  m 

Items  53  ond  »«)      ^ 


AFFIDAVIT 

I  swear  (or  aiBrm)  tf»t  this  rstura,  including  the  aeeompsnTing  srbedulss  and  statements,  lias  bean  examined  by  me,  and  to  the  best 
belief,  la  a  true  and  complete  return  mad*  in  good  faith  for  tiw  taxable  year  stated,  pursuant  to  the  Revenue  Act  of  1928  and  the  KagulaUc 
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Bwora  to  and  subecrfbed  before  me  thjy 


ti/lissiii  ta  B»te  tf  sent.  ia»  r 

-I'i-  daj  of  .JnAi^.... 
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.-.(amd«Mn»i'l>     .9j->  .^ciifl -trwiU  oo  txnsio!  e!<l*r*T  " 

... rnoJlintKj7.?0  oifwioooa  1«  ;CleMi  no »S«rab!»K,'  C( 
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3U01'l'.I 


.S( 


•eifoiTDuccsa 


8oriJ;K  Ofl  ru*Jl>  xaT  Ip 


%7j/ 


_ ....JbUf{  ivmiai  Bl 
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. ■....  (%4ibM<f9flaliii«lQi3;     .tnoltudhinoC*  Tl 
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:>  VtO!(TATUSMOr> 
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;  bar.    iXjJtinoiJ     IjjiKfiil    «aj  .OS 
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...l !(Vm>» 
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i::ju:inu(T  .batata  itioi,  oidiiia)  Silt  ^a!i  dtint  »K>g  ni  ftbaa  mutarr  olKkjoui'.  boa  fttnl  a  >i  I'f^ix! 
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C*BI  ^-iNSst^C      1,..  ..k     'V\ 


f  S  3oM-.>U7K2d  *>?. 


Ua^VK       <-INOQka  mOM  MIMMIH  oh  PROPCSBION    (8w  k 


I.  Total  raoilpta  from  bmliiwi  or  piiifiMliia  (itatc  kind  of  hmlnri) 

CticT  or  GooM  Solo  {  j 


».  Labor. _  . 

t.  MkUrial  Md  MppUw.. 


Oraaa  Bvumbm  DmoucnoH  t 

/^^■m/    yc*^ '0'  Salarlonnt  iiirludrdu"Labor,"loIJa*2.  (TV>| 
j^T^  not  dMiu«t  coaijeoaatioa  for  your  wrvlff**!     i 


4.  MerchAJidiM  bought  for  alo 

A.  Other  custa  (ilanuM  l«low  oroaMpMStoAaot). 

0.  Plua  liiT«otoi7  %\  bcclnalQc  of  Tou* 

7.  Total  (Uuoa  2  to  C) , 

ft.  Lea*  Inventory  at  end  of  year. 

0.  NrrCorror  GooDaSoLO  (LiaaTminusUrLob/ 

Ent<T  *'C,"  or  "C  or  M,"  oa  Unca  6  and  8  to  Indicate  wSrthcf 
InTeoturJM  are  valued  at  mat,  or  ouat  or  markui,  wtJchovrr  U  lower. 


J,  IX  Til 


j^^n'%> 


uilt'btedrwifli  to  other* 
I  oxt  buklooaa  aod  bualDMa  properly 
a  (oi{.liun  id  ta^'lo  at  f^iot  of  fA^r' 


,^*^^7/a-.  „ 


Total  (Uaca  10  to  10)  . 


.SJSias7r. 


18.  Total  Du>rcnoN«  (Uno  0  pliu  liao  17)  .  ._ 
IS    Nrr  Punrrr  (Mno  I  minu.  Ung  IH)   (Knt«r  u  1 


L  Zoo  0*  PBcrsaTT 


JNCOTblE  FROM^RENTS  AND  ROYM-TIES    i"=.v 
T '^ '■     ■     ^i.»^'.,.V"     ',  .  .  ...  .•  \ 


Ii2ut»,^  /4u*»4-^^^   i   Tiff  tTi.Sy^f^  »*  i..JiItf.yf..%. 


.y>^^^^.^^^^^^^^  -^<^^ 


J^x. 


SCHEDULE  C— PROFIT  FROM  SALE  OF  REAL  ESTATE,  STOCK";  BfiNn-i  fTr      i^^  I„ 


I.  KiJis  or  ntort«TT 

2.  I>AT«  Aooviaaii 

L  AHorvTlllALJtcs 

.  li.,.. 

AUO«> 



-— 

i  '     ' 

f           i 

• 

J  J 

u 

^ 

:f-- 

i 

, 





_.i 

fitata  bow  property 
waa  acquired 


SCHEDULE  O— CAPITAL  NET  CAIN  OR  LOSS  FROM  SALE  OF  ASSETS  HELD  MORE  THAN  TWO  YEARS 


1.  Cjjn>  o»  rsonuTT 

AOQCIAta 

^£S'        ^A.o„rR..^.„ 

A'uiiw.nLt'eijrci     i   ..orM.tni  *  i»il.  1   la-. 

\ 

U:DttVtt 

t.       

1 

.             1     I             1 

1                      i 

-     _— „..i _...!. 1 _. 

._.. 



8tat«  how  proi^trty 


SCHEDinX  E— INTEREST  ON  LIBERTY  BONDS  AND  OTHER  OBLIGATIONS  OR  SECURITIES    (.«»-  I.-. 


I.  OiU'uno.i*  ( 


1  AHomn  OvnD 


(•)  Obli|t«tlon»  of  »  Sute,  Territory,  or  polilicaj  »ubdiviAJon  thereof ,  rr        k.'^tla  L*/ 
the  District  nf  Colttmbia S   •J.TW-  '*-• 


(h)  Seruntic*  iMued  unil.  r  Fedenti  Ir'knn  Loan  .\rt.  or  :jr.ilrr  «uch  .Aft  i 
AtiifDfk^t.Tn'a«uryIliU«,ftndTr«*surv<;t-rtifir.At«-A<.riD^lf>ht«dni«B 

(e)   Liliert.T3H';  Iir>ri.UiuiduIhrrohJiKBti'>;i<of  rnlKKlgtsU-siMurdoli 
or  t^for«  S«'pt4-nit)er  1,  1917,  and  oblieiiUo.ns  of  t^  .S.  t*"M<'M>'i^*i* 

(d)  Liberty  4%  and  Hi%  Bonds,  Treasury  Bouda,  and  Treaaurj  Suv- 
Inga  Certificates _ '. 

(r)  Trrajiiiry  Kolea 


All 

AIL 

AU. 

•6,000.. 
None.... 


^- 


xsxxxx 


SCHEDULE  F— EXPLANATION  OJ 


UCnONS  CLAIMED  IN  IXEMS  1, 14. 1 


^r- 


EXPLANATION  OF  DEDUCTION  FOR  DEPRECIATION  CLAIMED  IN  SCHEDULF.<:  A  \-.o  R 


X  Pati  Awian.  I       »^  i^JH"         .■'„ry?;"!;! AT!. 


.hi.Ji(f»<  -Atur^..^ /t^ ' Ju-s::  ^.:.^..J^^ia^.x...24Jf*'  — * ^ 


EXPLANATION  OF  DEDUCTIOM  FOR  LOSSES  BY  RRE,  STGR.M,  ETC..  CLAIMED  IN  SCHEDILE  A.  AND  IN  ITE! 


L  CjxD  or  rmoruTT 


p-  . 


-J. — ^. 


TRIAfUKY  DBfAftTMBNT 


•mrf  — 
nciy  — 


i.^M«  HO  _- -oiTTi* 


.  CC»T    --= 


INDIVIDUAL  INCOME  TAX  REtURN 

F0«  KO  INCOMES  FHOM  SAURIES  OR  WAGES  OF  MORE  THAN  $5,000            I  ^ 
AND  INCOMES  FROM  BUSINESS.  PROFESSION.  RENTS.  OR  SALE  OF  PROPERTT ' 


DaNotW 


For  Calendar  Year  1931 


>  nii  fa«n  «i*  *•  filial  •!  UMnJ  lUiMM  lar  Tm  DiikM  <■  ar  MM 
MUNT 


IINT  NAME  AND  AOOWLSS  riAINLY  BELOW 


:^' 


«Mi 


Mry.*^...U)4^.. 


.omt,^  runt  rttutai 

n  4NtD4rr 


t'fSu  *  rltii<<n  or  ralident 


JUL...- 


6.  Wer»  you  married  aiKl  livinii  with  hii«lian(i 

or  wife  mi  the  Iwl  .l«v  of  ir..ir  >«vnl,lr  vfarf  

0.   II  not,  were  you  on  tlio  liu*t  'i.-i>  of  your  («xal>l«  >i-ar  i 
In  your  Iioim-IiuM  iitic  .>r  ni.,rc  ptTxinii  cUnrly  rrlilt 

7.  If  your  ktatuB  In  n'H|H'rl  lu  (luoliotu  fi  and  G  rliumod 

•liirinx  llip  M«r,  ^'alo  d»t<>  Rml  iisturv  of  rhanxe... 

8.  Uow  nisny  di'|x-ii,l.hi  i»r»oii«  >..thor  lh«n  Imntwid  or 

1«  M'HPi  of  UK>'  or  iiiraiuil.li'  ..f  i«lf^iil.|xirl»frTj  rro 
rlinf  >iip[i..rl  from  voi  otijlu^liuit  .l«^i,f  vour  U» 


t.  BaUrig*,  W«cw,  CommliBloaa,  (la.     <n*u° 


INCOME 

D«  •aA  nlJif  of  rmpJolw) 


«lUrMMM< 


t^tptnata  p«itf 


•duWTT. 


« - » 


2.  IncooM  rnnn  Bmliim  or  Profoaiion.     (rrara Hrladui*] 

3.  Intereat  on  Bank  De|KNiit«,  NoUfl,  Corporatiuo  Uondu,  etc.  <i-\rt<[>t  interest  on  tax>frt«  rovrnjint  bondfi)  — 

4.  IntrrMt  on  Tai-frw  Covenant  Bonda  Upon  Which  a  Tai  WM  I'»icl  at  Source.  .  

5.  Income  from  Partncnthlpa.     (BuiaaaB»«a4t<1ilna) 


6.  ItwoBM  fraa  Flduciafies.     (aula  auna  and  wMna). 


7.  Renla  and  RoyalUca.     (nam  Sei»<loia  D) . 

8.  Profit  from  Sale  o(  Real  Eatatc,  Stocka.  Bonda,  etc.     (From  Bel 
*.  Taiable  .'nterpct  on  liberty  Bond",  ete.     (riamerK^ntoV) 

10.  Dirldenda  on  Stock  of  DooMatic  Corporatlona 

It.  Other  Income  (Including  dlvidenda  on  etock  cf  foreign  corporal 

(«) - 

(»)  - - 

1».  ToTni.  Nrouc  i»  iTUis  1  to  II 

DEDUCTIONS 


...4..... 


** 


13.  Intereet  Piu<L 

14.  Taica  rail.      (Ei[>blolaSrli«lalar) 

15.  Loflaea  l>y  Kirr,  Slonii,  etc.     (EipfattflaTibl^atfootof  pni-o:)  .... 

16.  Bad  Drbta.     (Eii>bioiolWi<«iii»»F) _ 

17.  Contriliutiona.     (FifklalaSctwloIaF) 

18.  Other  Deductions  Authoriicd  by  Law.    (E.pklaIafali»lul«F) 

19.  Ti»T*L   DeDVCTIONS   is    \tTM*   13  TO   18 

SO.  Nkt  Incom*  (Kcni  12  niimn  Horn  191 


EARNED  INCOME  CREDIT 


21.  Eariiwl  Income  (t.ot  ov<t  $30,000).  $.,.. 

22.  U-««     Pcrsoiinl     Ki.-iiiptiuii     and  I 

Crrtlit  for  Dcfx^ndcnta * 


23.  Ra'aiicc  (Item  21  mlnua  22) ,*. 

24.  Aii...initt«\al.l.>atlHrj(notovcr  !   ~ 

ll.ixio;    _ *-.. 

25.  Aiiioiint  la\al>Ic  at  3%  (not  over  I 

11,000)  L_ 

26.  Aiiu'iint  InxnI.lo  at  S''^  (balance  I 

ovi-r  »S,000  of  Item  23) L^ 


27.  Normal  Ta»  (HiOr  of  Hem  21)  ...  «. 

28.  Normal  Tai  ( 3 t;  of  Item  25) L- 

2».  Nomial  Tax  (5^„  of  Item  20) ... 

SO.  Surtax  < 
31.  Tj 


of  I 


82.  CnHliI  of  25' 


led  Ni't  Inconio  (total 
•to  301      


(Ii.  Ill  20  above). 


33.  Net  T..f 

irsSL 

34.  I.ilxTtv    Bond 

I  n  "t  r  r  o  B  t  I 
(Item  9) ^ 

35.  Hi  videnda 

(Hon.   l('^    -*.—'. 

30.  Credit  for  I)<^   7    p  o    | 
|iendi-iita \   '        I     * 

37.  Per»oii.il   Kx-     'tUou\t0 

eiuiiii.iii i..cn.r!:.i  ...J 

38.  Total  of  I  <rma  34  to  37. 

89.   Bal«nre  ;Iti-m  3.1  minus  S."!)  .. 

40.  Amount  taxal  lest  It,   0  (not 

ovirSl.OUl) 

41.  Balance  (Ilrm  39  mliiilfi  40)  . 

42.  Amount   tnx.il'le  at  3',',  (not 

over  84.000) 

43.  Amount  Utahio  at  S''^  (Item 


.«''*.7 


■3^  \  44.  Normal  Taxi  I  tJ'"?o'>»«i 
45.  Normal  Tax  (3'";  of  Item 
40    Normal  Tax  rS"" 


MiPy.. 


4S.  Ta 


I  2:11 


•20  (■*«•  In 

N.t   Incnie'  ,1., 

44  to  471  

<'a|iil.il   C.iiii 


«12l'.'o  of  Col.W,  Seh' 
SO.^oI.aI  of  ..r  iliffirt' 
1       .^,  f     »/i       /       llem«  4H  and  4<1 
'$  J  7t.7    <Jlirf-Sl.   LCM  <V-I..  of  2.V 


be 


41 


1  42) 


I'      il 


f  T 
'tl  Income  (Item !: 


.H.  Total  Tax  'ItcmSOminii 

.■a.   I<e."5  Income  T-i^  Paid  at ! 
51.   Inconw  Tax  1;^.^  lo  a  f. 

65.   Ualan.r  of  T«  (lt.-ni.V2 
|i "  K\  .ii'd  SI' 


I  awear  (or  afTirm)  that  thia  return,  includin*  the  acromiianyinir  arh. 
belief,  ia  a  true  and  lonipletr  rclum  made  in  good  faith  for  tho  taxable  \ 


AFFIDAVIT 

,'.iuli"  :iii.l  *l3tciiiriita.  ha-«  N-en  exandnoil  l.y  i 

ut.d,  pumuant  to  the  Itvvinuc  A.  I  of  l-J21aod  iLo  IWn.'U 


Sm  lostraclion  27 
Bwom  to  and  auhacribed  before  me  thia — W, 


tit  ramra  is  B> 
day  of... 


Ja«**X 


,  1932. 


iltLuIUiii.l.'l 


(ftcaalurw  til  laUM 


s^HurHaxAi 


r'>\.v:  /JiCr  SSfOM  10  ?2?>K/(  no  23.\i\Kit,i  W081  y M03Mi  T3H  Ml  """"'  ''**^'" 

,>•■  -  x^ — . 

*oAt.->  rjwiytj^  eaxaa*  ^f*  3m*h  reifls  i     < 


■^  r"  il 


;i     hi^fr-:^-"^-^ 


- — 7T!r.t.'- ?K^J*»'^  hfiu-.'!  vdi  \n 

.  l^J^ 


■  mT a  iljiirff  nor'/  nh.ij^t  JBKi»*ik> »«Vi»T  ho i»»n)nl  .> 


tIfuKetntiak)      rsiubviH^  oxnl  uuioont  J) 


.■•1  ,<  .■■■II  .^i'fj!>.  ,;f><i  !aaS(  to  tiitZ  n«.il  Jft-r-l  .n 
"umitKoirKO  jiSaMJofl  I0  s!-j<»!'!  iio/fcinW«KJ  .0! 


Mai  Iwralnl    F,l 

- ^l..\^»litb»s^aaei-ii:t!l>     .tiB"!  r^iJiT  .<■( 

>  iii!»K5<hSiitBV>:<)j'i)     .Mioi'.arth^u-O  ,tl 

•  ^  I  icUiiS)    .-wr.J  Yd  t«shoi!iuA  ^noitwtma  -WiflO  .CI 

...?;l  m  tl  jsv;ci!  «  s/o»t>ju50  j»ri.T  at 

.._*'»  rmt!  )--.Mijn  '-i  iO)!I.  Mvo-)!"!  tj:-!  _.«S 

"  7Ja'33'3  sr.TOCvvt  a??'."??.*'? 


^ 


L  ToUl  racalpU  troa  tualn—  or  firfMriiiii  ((Utoklad  a<  tuilnwi) 
Coaro*  Oeosa  Solo 

I:  labor "t 

I,   M>t«rUl  u>d  luppUu 

4,  McrehAMiiafl  bou(ht  for  Mia — . 

t,  Ottivoa«U(llemlMb*>owaraoa^MU*laibw<>. 

•.  n»  iDTaotory  at  hmlnnlin  al  yw 

T.  ToTit  (linM  a  to  6) 

t.  Lbm  Innotury  at  aod  of  raar 


t 


S.  NaT  Coar  or  GoooaSout  (Una  7  mloua  Unag)  . I 

Eotar  "C,"  or  "C  or  M,"  oo  LJnca  0  and  8  to  Indicata  w!tothcr 
faiTantoriea  aro  valuod  at  ouat,  or  ocat  or  market,  whlobavcr  U  lower. 


Otbbs  BnnrHa  DBOoonom 

la  ayariMDoiloeludedaa "Labor," Id LloaX  (Do 
■Mi  dadust  oompaaaaUoo  for  juut  trrv ■«•).. 

II.  Intarat  on  btuiona  indobtadnaai  lo  albara._ 

13.  Tara  oo  buiiooM  aod  bualnoaa  property.  _». 

13.  Loaaoa  (aipUln  In  tabia  at  foot  of  pafr) 

14.  Uad  drbta  arialnd  from  laloa  or  amrtaea ' 

15.  Dcprrciatioo,  obaolcaoancr,  and  dcplatjoa  (ex-  I 

plaio  lo  tAbla  provided  at  foul  of  pan) 

IC  Itrot,  ivp^ra,  and  other  riuuuca  utanljetl  | 
belov  or  oo  arparate  rbect) 


E 


Total  (Uaoa  10  to  10) . 


17. 

18.  ToT/u.  DcoccTioxa  (Una  0  plua  lio*  17)  __ 

19.  W»T  Paorrr  (Una  1  minm  Line  IB)  fTntfr  aa 


Item  a).-.. 


SCHEDULE  B— INCOME  FROM  RENTS  AND  ROYALTIES     (»«  iMtrudlon  7) 

L  Eixo  o*  FaarsKTr 

%  AMOnVT                  1     ^an*  lllAMn  1     ItllL 

4.  llKrIKcuriu]* 
<r.ipUll)  la  UN* 

•.n^Aiu 

a,Ot«nCsrm] 

UucalMhrtM 

SM^jmJL.^'aJ^ 

h^ 

.     

f 

,            1 

, 

7^ 

'             1 

i 

1 

_.:i__....;r.: 



t !_.. 

SCHEDULE  C— PROFIT  FROM  SALE  OF  REAL  ESTATE,  STOCKS,  BONDS,  ETC     (See  In«tructi<  ^ 

L  Kno  or  Pvomrr 

X  Datb  Aeqinmu) 

J.   AKOrST  lUllOIO 

ALLOWaBLI  fl!«CI 

ArunMTiow 

i909  M>iiail.  ItflS. 

t 

« 

s       - 

j$-     —  - 

.]. 

. 



[ _ 1 

.._ „. 

Bute  how  proporty 
ma  aequtred 


SCHEDULE  D— CAPITAL  NET  GAIN  OR  LOSS  FROM  SALE  OF  ASSETS  HELD  MORE  THAN  TWO  YEARS    (See  1 

ID.rm 
Acgn&XD 

1.  DiTm 

4.  AMOnrT  BbalSCP 

AlioWaki.1  KrNcs 

*•  or  M  tBcn  1.  Iwii,       liirmoTtMCtm 

UoDnY^m 

M^.Onll'Mr 

J 

1- 

».. -    »-     - 

-.U.. 

1 

1 

_ _ 

..I 

i 

i 

Stattt  bow  property 
TO  acquired. 


SCHEDULE  E— INTEREST  ON  LIBERTY  BONDS  AND  OTHER  OBLIGATIONS  OR  SECURITIES     (Sec  Inntruct 


L   OBXMUTIOVS  OB  eSCmiTTZt 


1  l!mw«w  Rwcrjm 


S.  Jmoc^n  Ovia» 


AMOcn 

BXUIPT    riOM 


<&)  8«curitte«L'«t>cdund>;r  Federal  Farm  Load  Art.  oruodcrftuch  Act  as 
aiDende^l,Tre<aiuryBillii.andTrp«*iirv('iTiihfat*8of  lndehte<lniidd 

(e)  IiU:rtv3^%  b«jnd»aiidollicrobUKmM.iiauf  I'lutcd  StaUau*.  m-^Ic! 
or  before  SepUmber  1,  1917,  and  oUi^atioita  of  U.  S.  \>om>n^vD£ 

<rf}  Liberty  A^'i  oud  4!^%  BodUb,  Treasury  bunds,  and  Treasury  Sav 
In^  CeruficaU'3 _.. — ~ 

U)  Trrainiry  Not«s ..._. 


-_;$ 


xxxxxx 


SCHEDULE  F^-EXPLANATION  OF  DEDUCTIONS  CLAIMED  IN  fTCMS  1, 14.  IC,  17,  AND  IS 


EXPtANATlON  OF  DEDUCTION  FOR  DEPRECIATION  CLAIMED  IN  SCHEDULFS  A  AND  B 

Amoc«t  ut  I 


Z  Da?«  Acqcibso 


>.  Ao«  Wni 

AcqoiziD 


EXPLANATION  OF  DEDUCTION  FOR  LOSSES  BY  FIRE,  STORM.  ETC,  CLAIMED  IN        m:  : 

1    CrxB  cf  PujrxMTT 

X    D4T4    *LQCa(rk 

1,   i,jr-  u.'Vu.Oi  ■ 

4    fin»rqri:wr 

tanoT-HiMTt 

f 

% 

— 

1 

— 

jl 

— 

- 

• 

J— "™—    IIN.-VroirAL  INCOME  TAX  F  TURN- ""r* 

FM  NET  INCOMES  FROM  SAURIES  OR  WAGES  OF  MORE  THAN  JSOOO  w.    Cf  , 

AND  INCOMES  FHOM  BUSINESS.  PROFESSION,  RENTS.  OR  SALE  OF  PROPEKTT     '''*'      ' 

For  Calendar  Year  1932 

PBIHT  NAMC  AND  ADOKUa  PLAINLY  BU.OW 


K    r.  ¥      I  I      Jl  ^^  rtMCt  NAMC  AND  ADOKUa  PLAINLY  Bl 

s.cT,oN  e  A      /*-fe>    /;   Fh^Xy 
:       r '.  ■'■:•«'••'      ' I"'    i*':,^ ^^.Jnm7;^«,,.^„„u, 


Otcii>«lMiijiiiin««,M  PwftMiwi   , (!3^>*^f]fc.<^^- . .  >f .  ■  /^» !  *.i<j^«  .-r    t. 


f^  (/^^yf/C;*?.. 


I.  Af«  you  ft  dtiirn  or  rtvJcWtit 

erf  th*  UulUd  SUUa?  „ 

a.  If  jou  Died  *  rKurn  for  I93t,  to 

vbich  CoUertor'i  uflioa  wma  it  aeotT  . 
a^  Ij  thi*  a  JoiDt  rctuin  «/ 

vrfhu.b«n<l  .nd  «l/cr -*-/^C^.ra -!»■ wCs- 

4.  But*  nam*  of  hu>hAnd  or  wtf*  tlV      Jl^m  6&C^      ^an2.-4ys^ 

Mfi*fmt«  rciuro  vm«  in»d«  uid  the  -y^        ^»  £ 

CoUcctur'i  oflkee  tu  which  it  wm  wnt  ..  .yf:frr.Sf^T!:^rTTr"^r:....,^ 


Wt 


Kill-  < 


id  Ik 


I  tKc  Uul  dn\  i,r  < 


0.  If  nut,  wrrc 

in  your  lioiii«hi>lil 

7.   Huw  tnftny  dc|>ciwlri 

18  v«Mr»  nf  AKO  or  irica|tal)li 
■upp«trt  from  you  <t\triiiie  >• 

A  If  your  »tiktua  in  n*3(H'Ct 


„/^ 


inofi*  |>or*uii«  rloM'ly 


9.  8Uto  whether  ^ 


t^kfpt  nn  c>iih  or  *fcr\t>|  ^^n 


1.  fcbrii^Wt— , CommkaUMO, Fcea.etc.     (ataUMM 


INCOME 

Md  •(MftM  0|  «npl*7«>) 


111. 


...i.».- 


I.  IiMoaw  fTDm  BiwiaaM  or  Profeation.     (r>«aMM4abA) 

(■  iBtanaioD  Bask  Depoaita,  Notaa,  Corporation  Booda,  etc..  (except  Inlereat  on  tai-frcc  covrnaui  Imoda).. 

4.  lalanat  oa  Tax-<>ee  CoTcoant  Bonda  Upon  Which  a  Tax  waa  Paid  at  Source .„_ 

t.  Inenme  from  Partoeraliipa,  Syndicate*,  Poola,  etc.     (stau  sum  ind  xidnB) „„„ 


..: azfO, 


E^ 


from  Fkludariea.     (ttau  saaM  aa^  ■ 


.9s>  snoi^ 


Rant*  aad  Rorattiaa.     (m«  I  ailili  ■) 

fnflt  from  Sale  of  Raal  Eatota,  Stocki,  Bonda,  etc 
Ikxable  Intarwt  oa  libart/  Booda.  ate. 


Z*i9rii 


/ 


jCorpodBnai 


(rmsSebaliilaC) I j.„ 

..) L. L 


•lM«ot  to  taxatioo  under  Title  I  of  1932  Act  . 
not  aub)«ct  to  taxation  under  Title  I  of  1032  .^rt  


DtvVtMub  nn :  (a)  Rinck  of  T>om««tlo 

(k)  Stoek  of  Doaaeitle  Corporataoi 

(e)  Mock  o*  Foreign  CorporaUona 

Otter  laaooie.     (MaHaatwaaHaaav) 

ToTAi.  Incoiu  IH  iTUla  1  TO  II 

DEDUCTIONS 

latanatPald. _ 

Taxaa  Paid,     (tnnita  i«  itcaanali  y)  .„ _ 

loaaw  by  FIra,  Storm,  etc-     (EvUalaTaHaatbaiaf  paaal) 

Bad  Debta.     (tmlafc  la  «c>«<aH  r) _ „ 

Coetiibatioaa.     (Imiila  la  •e^Muia  r) 

Otbar  Daductiom  Not  Reported  Above.    (Eipwa  la  IHiliili  r) 

ToVAi.  DuucnoMa  ix  Itbim  13  to  18 

Kbt  Iircoiia  (Item  12  mioua  Item  19) 

Laaa:  Net  loa*  for  1A31  (tebraii  edMdali) 
Nrr  iHcoiia  Foa  Ta«  CoMroTATioK  (Item  20  roinua  Itfm  211.^.. 


/Mtr* 


i 
.....p. 


!.. 


COMPUTATION  OP  TAX    <S~  laatmcila.  U) 


■  Nat  Ineome  Subject  to  Tax  Warn  Sabr 

Lan:  Interaat  on  liberty  Bonda.  'i    ' 

ate.     (luait)  ».. 

Dtvldaoda  (Dia  I'la)) L. 

Penooal  Exemption.... 

Credit  for  DependaoU 

Total  of  Itcma  »i  to  27 

Bala  nrr  aubjaet  to  Normal  Tax  (IHai  a  aiaaa  an. 

Amount  taxable  at  4%  (tattrmUMti — 

Amount  taxable  at  S%  Oua  >  miaai ») 

Amemrt  d  Oapttal  Hot  Gain  or  Loaa  Oi 


t 


33.  Norrnal  Tax  «'~,  of  IMn  m 

34.  Normal  Tax  (n^toduinii) 

I  36.  Surtax  on  Item  22  (.'O  iniUiKtim  ai 

36.  Tax  on  N'ct  I  tiromr  ooul  of  itom>  a  tu  x 

37.  Ajuatmciit  for  Capital  Gain  or  Uoo  ' 

38.  Total  Tax  (loul  of  or  liOaroon  balnai  Uaa 
■"'  30.  Uaa:  Income  T»»   Paul  at  S..orcc  n 


ncomc   Tax    Paid    t<i    a    foreign 
country  or  V   S.  puaacaaiun. 


41.  Balance  uf  Tax  du 


AFPiDAvrr 

I  nrear  (or  aBrm)  that  thi*  ictum,  Ineludina  tbe  aceomoanyinii  aebadulea  and  atatemcnta,  haa  licci 
ballif  la  a  tnm  aad  eompleU  return,  made  In  good  faith,  for  the  taxable  year  aUtad,  punuant  to  the  Kcv 


tbvriur  niujt  h«  lUloJ  u 


'^-7 


>-2^ 


""T^^Sr;.   J^i£e 


V  !oV.  ofl 


^" 


V.r. 


m.a  Mln  imn  w  £:-fOAw  m  ?,aj«ii.*.2  mo?!?  zsmm  un  jrui      • ' — ■   '^•"'«  '-'•*"•■• 

.    >^  ^-£  /  ..,i,.,,i.-.i,T..-.~.m..»t..>-u«-^    ^    iN         1  (..%•:•'     !^  ! 

;..,iMB.  ,.  ,"~T(i..'!.'fl."  "    v..*.__^  '  AjQ  ; 

:*.\>: _. -.wlnft  l«»i4j  »i!  V. 

■l»r/t!l  .      ^^■^^-       -w- i--   "~^'A^-   - trAiwl.rxlu.autli.dV 

.      .         <;;   ...  ...  .  ".-^  .■:~-.^!it'^..'.'f?:iV...  .  iMK  iun,  ]i  iiiilv  oJ  3»lf,o  »'7.J-fcUw3 

>ll&-<)  iya-^  in  <<<«•»  111-  i'l»Jt  !»*  f.il-?'<l  -luii'  f»iHni!v»  aitlH    I) 


51  'VTltil'i  ?> 


i  A  tiaiwHji  cMif)      ri'jiaaetoil  to  M9aiw<3  mm)  nonoal   S 


.jKnSiiu'jQBxajaMiM     Milttuitft  emi\ atfutal  Jl 


■J?V?V 


''f4-^S,"8\ 


W  V'^/'i, 


V.^"r    -^ 


(i(«tt*i»faSiiKm)     .»)Hia\^Jl  hr.i  timH  .? 

, ,.., ;,,  ,   ;. ,      ,,,  ,i!)a/«j  ,«l»t\!?l  ,».t*>Ea  !»!>«  1o  rloa  [fl<n>  ja.rfSI  J> 

_ ir.itUraaieiumtf)    .tUv  ,tbac!l  \3xK!i.l  no  jvr»i;^  aldijt/lt  J> 

/.  Sai{  "lo  T  -iHn'  tJ  oy  idoUAiai  .jv!  >»>l.fc»  tii.-ajblD^'')  o;j»5«ioO  ».■>  :i«  jR  ;ol ;  nn  J.iir»>^,-«I  «!■ 
;/   '.t.or  V.  I  T.1JIT  i9hn:/  rifi»«iSs  oj  >*»[*»  ioa  3.-ioUna<ricO  9iJio.-i»i<I  ^->  irwSS  (4) 
whJi'itt.>«poC^  rt:ji9ro^  Vi  .(^o^  <3> 

. ...  (4) 

......  !i  or  I  x.Hsifl  «  aiteivl  s.iT'i't  S.S 

_ hfaT  jBwtwal  JSr 

.. - '.^tUtxK^-Kmmtiia]     .itrt  Ml*!'  M 

...1 fl«3brMW:«UJ.>(jtg)      .»}.!V5  tiBfl  .»> 

_ (1  msif-^iyt  tlai^it)     .incUciririJnuD  .Tl 

l'{  «»;•>»(■  0l<tMi)iS)    y>'»iJA  !:3)»q«)f  »oVI  ^>l>orf^^lfMO  vsmHO  .81 

...*f  <«r  a;  rsotJ  m  aM<>iiotta«a  oitoT  .Ci 

W  snti  tiufJm  £i  <i":ill)  sinwl  «>I  .(^  " 

<ai»u>M  ii^nJin!  ISSi  wt  wM  laH  :«aj[  .IS 


\' 


.m'J% 


ss 


(no  ?.fthai^  f.« 


%  imatts  una!  mT  m  4r^<t<if:  mbooqI  MK  .CS 

,..'. —  ittiMi))     .t*ta 

.-ri-,ilqOK(»3t  iJnomS^  OS 

TS  u»  »E  >.-3»»!  V  t»*oT  .«S 

(cmxvnxuil  P^ '.tsMtiioi  JiiKveA  JK 

_*...  ....  («oi»i««««<I>  ?'3  t«»id»ji!»  JoucraA  .18 


!.ii!  ««i!  .■J.»itr«»»lj;  h/i£  rnUi'.>t.i>i  Anivniiiiniwj*  »d3  soibiifaifi  ,in.'J*»(  nidi  l.«rfl  d^nUii  ■joi  «<»*«  J 


:  jew  rn  tbta  4i  iTHd*.  ^t^ 


;rf  aohirTJokl  »*) 


i     T    u^  n  (aUta- klni]  of  huilliMB) 

<  ,«.T  ..r  l„».u»  .-'..ic,  j  I 

1  L»bor  -  liTU^y  tP    w 

4.  MarcbsndiM  l-.u«l.t  for  Ktr. 

ft.  Other  ooaU  I  ttemiie  hrlow  nr  nii  ie|Hirmt«  alwvt;     

•.  Plu»  invrti0.r>- »l  bcninnln*  .1*  v«ir     j     - 

7.  ToT»L  (Lin«2lo«j ,  "« 

8.  Lm)  lDVeuU>r7  al  «nd  of  year .  ' 

•.  S»T  Co«T  or  OooM  Solo  I  LiM  7  mlnij*  Line  8.  is    "3^^^    JW 


OrnKH  Ui'ttiKKMi  I^ 


ilu.lrli. 


Ul..r">l>I.ir,r 


Dot  d«duct 
11.    Ililrrvvt  on  h 

12    T»i«<>n  h'nii 
13.  LoM^i  tripUi 

H.    B«.l  <lrt,IJ  .re 
15.   pc|.r^.. 

/•     |.U„. 
IC   Rfr.l. 


liriMAtUfii  for  yo-ir  wer\ 

I.M.  Iliro  I..  ..II. 
■M  an<l  t'litinr*  pr«>iM'rt) 
in  taliU*  «l  ftji^t  of  !>*«<* 


Total  (Una  10  to  101 

18.  Total  DcDcrnox>  (Line  9  pin*  Utie  IT) 
W.  Nrr  Pnorrr  fUn*  I  miniw  Line  181  (Enter  • 


Bipl*ii*Uoo  of  deductioiu 
ff-'—«^  CD  linm  A  aod  16  . 


SCHEDULB  B— INCOMK  FROM  RENTS  AND  R«\.(I.TIt- 


EfD  OK  PWVKMII 


>„ay»/-  ».Y ' 


ViJAu*'^^  ^<,,<L^y^.    Ksm[  >f '» a««# l<><..'$....iizA....}.r_*!. 

/v  (i.^u^e^>uu.>^ 


EniluiAtion  n(  ilnliirCiorM 

riftwn^  In  Coluinnj6 - -• -j^ 

SCHEDULB  C— PROPIT  FROM  SALE  OP  REAL  ESTATE,  STOCKS,  BONDS,  rxr 


1.  KvD  or  PBorcKTT 

»  Paw 

ACQCUtD 

%.  Amockt  Rk4 

.„„ 

I              «.  Con 

1    M 

•.-a  1.  ml. 

IT  AconitiD 

■O  T«4t  lUTE  , 

.\lAi»  1,   1. 

J       I.^>'. 

»  M...n 

. 

-f „ 

1 

■f 

t;:q 

1            1 

..__ 

» 

, ......Is _. 

"""■■l 

._ 

.._..! 

i 
1 

Slate  how  property 
WMftcquirrd 


SCHEDULE  D— CAPITAL  NET  GAIN  OK  LOSS  FROM  SALE  OP  ASSETS  HELD  MORE  THAN  TWO  YEARS     '9.- 


1.  Ki«D  or  P*fir«BTT 


i  PBXtR  to  TMAT   I>*TI. 


Stale  how  property 
wae  acquired .. 


SCHEDULE  E— DJTiEREST  ON  LIBERTY  BONDS  AND  OTHER  OBLIGATIONS  ORSECIBITIES 

4.  ruMrtr^L     [ 
Eltarr  Fsoa 


OBUOAtioia  OA  SKTAinia 


2.  AM«i:yT  OvxEli 


t  S.  IHTABSSr  Rbcbitcd  \ 


(a)  Obliicationa  of  a  State.  Tenitorv,  or  political  subdiTiaion  tli»rwif.  I 
or  the  UiAtrict  of  Columbia < 

(6)  Secunlira  iaaiKvi  under  Fo*J<ta1  Karin  l>i«n  Act,  or  uiKlersilch  Act  aa 

anH'nde<l.  Trr^mirv  Bill*,  aiid Trcaniiri-  I'crtificaterinf  IndfbteilnCM  i. 

(c)  lihert.v  3H  T.  Bonds  and  oth<T  oMieati'inii  of  Cnited  .Statn  inued  ou  I 
or  before  Seplcmtajr  1,  l'J17,  and  ohligations  of  f.  -S   pooMMioiu.L. 

(A  liberty  tri  and  4>i'"i  Bonda  and  Treaaury  Bonds _ !.. 

(«>  Treaaurv  Notes ' 


lit 


J 


All >  a  X  X  sx 

$S.0(»._ 's_- _. 


SCHEDL'LE  F^EXPLANATION^F  DEDUCTIONS  CLAIMED  IN  ITEMS  I.  14,  I*.  17,  AND  IS 

J^^tA^    ^cU'^^t,.*^ 

(^SCf^-^  A.^---^-^ 


EXPLANATION  OP  DEDUCTION  POR  DEPBEpIATION  CLAIMED  IN  SCHEDULES  A  AND  B 


Kn*i>  OF  PmopcBTT 


wtTKb  mnalnjrtad)    \       Aamaaa 


rEidmin  o(  La»U       r. 


'V; 


J.f' 


yi>t!rr\ <14^S»J»..    2*v9»' 


^% 


EXPLANATION  OP  DEDUCTION  POR  LOSSES  BY  FIRE.  STORM.  ETC,  CLAIMED  |v   vc  Hlhi  I  i 


1.  Ktxo  or  PaorKKTT 


««a-aAt»a  t.AXAlAal 


-+ 


TRBASt'RY   UBPAKTMBNT 


\ 


-t^^V 


INL./lDmlWdlFTArRtfURN 

FOR  NET  INCOMES  FIOM  SALUUES  OR  WAGES  OF  MORE  THAN  &jM 
AT©  INCOMES  FROM  BUSINESS,  PSOFESSION.  RENTS.  OK  SALE  Of  rtomn 

For  Calendar  Year  1932 


rflrifMAMi 


MAMCUtOl 


I  njuia.r  BBxnr 


4^Mi4^ ■^■Sfc^...---^.^-. 


1.  Ara  you  ft  ciLiwn  or  reudeot 

of  the  Unit«d  Sumr 

2.  Ir  yoft  filed  *  return  for  193 

wtiich  CoUector*!  of&oe  wi 
>.  Is  thia  a  Joint  rvturD 

'oi  btuband  and  wlfet 
4.  8t*t4  oame  o/  huabaod  or  wife 

aep«i«t«  return  waa  made 

CoUcctor'a  ofBca  to  which 


IWNrtl 


6V 


:' ^'u^, 

ii,  to  J>     ^ 

aa  It  aent?   .!*»..(*** 


<*»^jArfr:.. 


Hiat^Z^^.    .Zl 


or  wlfg  on  tha  Uat  dar  ol'youT  taiabla  jaar?     ff* 
•.  If  Dot,  wan  70U  on  tha  laat  d»7  of  jour  laiabla"jBrt 
la  your  bouaabold  om  or  oiora  paraooa  etoa^r  ratata 

7.  How  masjr  dapaodant  panooa  (a«har  thu  hi^bud  or  1 

is  7«M«  a(  a«a  or  Inaapabto of  aaU-aupport  iiiHiil 
auppori  rrom  you  dafta(  year  tazabia  yavT 

8.  If  your  atotua  la  ri>aet  to  qiiaatinn  t.  «.  or  T  «' 
durinc  the  year,  atAt«  data  and  uktun  of  < 


9.  State  whether  your  booka  ary  kept  on  eaah 


7.  Renta  and  Royaltiea.     (rna  eekadoi*  B) 

8.  Profit  from  Sale  of  Real  Eatate,  Stock*,  Bands.  et«.     (r 

9.  Taxable  loteieat  on  Liberty  Booda,  etc.     (Fmn  BoUdBta  K) 

10.  Dividonda  00:  (a)  Rt<wtk  nf  nomeatio  nr>rporatioiia  iiibjeat  to  Untlon  nndor  Tttla  I  of  lOin  AM  . 

(6)  Stock  of  Domestic  Corporation*  not  sabjeet  to  taxation  under  Title  I  of  1032  Act 

(c)  Stock  of  Foreign  Corporstio 

11.  Other  Income.     (eia<*asi<no(iacaB>) 

12.  Total  Iitcoiis  »  Irma  I  to  li. 

DEDUCTIONS 

13.  InterMt  paid. 

14.  Taxes  Paid.     (EipJ«loUi8rti«tale  K) _ 

15.  Loaaea  by  Fire,  Storm,  etc.     (EipUa  la  Tablsai  toot •<(•*•>) 
la.  Bad  Debts.     (EspUa  b  8cii«iiito  r) 

17.  Contributions.     (Etptaio  to  BcbcOuJ*  r) 

18.  Other  Deductions  Not  IlepoHed  Above.    (EipUaii>Seb«liil«r)../. .Tr:??.-.<^/^^T>vO...;. 

19.  Total  Diouc-no.'cs  i.s  Items  13  to  18. 

20.  Net  Income  (Item  12  minus  Item  19) 

21.  Leas:  Net  loss  for  1931  (Submii  madak) — 
Net  Lscome  roB  Tax  CoMrrTAnow  (It<m  20 


COMPUTATION  OF  TAX     (See  laatractl—  M) 


23.  N'et  Income  Subject  to  Tax (lum  n«b»T») <■_ 

24.  Leas:  Interest  on  Lilierty  Bonds, 

etc.      i^^aa9)  


25.  Diviilends  (Iuid  id  (•) )  . 

26.  Personal  Exemption.... 

27.  Credit-for  DependenU 

28.  Total  of  Items  24  to  27 


^idf 


29  Balance  subject  to  Normal  Tax  (lua  a  r 

30  Amount  taxable  at  4%  (not  nw Koon   .. 
31.   Amount  taxable  at  8%  aum  »  adaoi 
32    Am..iint  of  Capital  Net  O.ln  or  L.h»  irraa  > 


Jy** 


L\ 


i  33    KormalTai  («%o(lunlo| 

34.  Normal  Tax  (»%o<Han>»i)  — 

38.  Surtax  on  Item  22  vhm  \tttna)at  m 

38.  Tax  on  Net  Income  (Mil  •<  itMi  a  i>  W 

AJusloient  for  Capita]  Gain  or  loaa  (uwk<(  UmS) 


"38 


38.  Total  Tax  (waioto 
'  39.   Leaa:  Income  Tax  Paid  at  Source  VH," 


•air. 


belief  is  a  true  and 


AFFIDAVrr 

\m-)  that  thla  return,  UKludin*  the  aeeomnanyin.  acheduk.  and  sUlenwiiU,  has  been  "•^"fi'',^'*."?^'^^!;^^ 
complete  return,  made  in  good  faith,  for  the  taxable  year  stoted.  pursuant  to  the  Bevesue  Act  of  1M3  and  lh«  Rafulauoa 


I.    ToUl  rtCri|>U  (r..lii  I.umim-w  ..r  i.rWexl aUU- 

Con  o*  Goods  Sou> 

».  Labor  _ 

S.  M»t«ri»l  and  ■upfilic* ..„ 

4.  M«raliu>dlia>  Ijouxlit  Uirmlr 

8.  Otbar  eoaU  (itcmiie  l>rlow  or  i>n  arimralc  ahaat). 

«.  Plu>  Inventori'  >t  iMiKtnninii  of  >»«r 

7.  Total  (Uom  2  to  8) 

8.  Lea  Inventory  >t  eml  of  j'tar 

t.  NrrCoHTorGooDiiSoLB  iLiiicT  minus  UikjS). 

Ent«r  "C,"  or  "C  or  M,"  on  Lines  0  ftnd  8  to  inilicato  whrthrr 
lnveotorim  ud  valued  at  cunt,  or  coat  or  market,  wliiehevcr  ia  lower 


Omsa  noaivaaa  DKorcnoMa 

10    8aUrieannlinclixif»1a«"I«hor"inUna}.   (Do 
nul  dodurt  tximjieiiaaUon  for  your  aarvieMl.. 

11.  InletMt  on  btuinaa  lodabtadima  lu  oll>m.... 

12.  Taiea  on  liualn«aa  aod  bualuev  proiMrrty .^ 

13.  Liiaaoa  (ei|ilaln  in  labia  at  foot  of  pa«e)~ 


14.  Rail  dcbtj  ariainK  from  ialea  or  arrvicwa 

15.  Det'rrelalion,  obaoUaeaoee.  and  deplrtiOD  (< 
plain  III  Utile  provldad  at  foot  of  pane). 


It.   Rent,    reiiaira,    and    other    ei|jcnael    (ItemlM 
below  vfjtp  Mijarate  aheot) 


10  to  J6) 

18.  Total  DnvcnoNa  (Uoo  9  plua  Line  17) 

18.  Nrr  Paodfc  (Lino  I  mlmia  Una  18)  (Enter  aa  Itwn  T. 


SCHEDULE  B— INCOBIE  PBOM  RENTS  AND  KOVALTIES     (See  InatnieUoD  7) 


1.  Kim  or  Paortarr 

1             J   A«oi-«i 
KirlKiD 

.•  or'xui'.    "l»l«. 

HBHairKK  OaBATBfe 

4.  nBraanATloa 

(r.|.uio  Is  ui* 

M  loul  of  ixt) 

i.  Bviat 

-ssL\ssr 

'^J^fntH^  pjut^^e^-JX, 

t:::::13 

«     2,'i'if  *• 

(     /'  7.U     '0' 

»...i«.:3t/..  By.. 

«     /- 

1, 

■" i 

Z..Z...JZ- 

^;<%fw<>::^ 

f 

^ 

SCHEDIXE  C— PROFIT  FROM  SALE  OF  REAL  ESTATE.  STOCKS.  BONDS.  ETC     (See  Inatrurtioo  8) 

1    ICU.1>  Of  raoeaarr                       Af«vli7i.         *■  '■•"^"'^  KiAmri. 

«.  Con 

s   .M.nfa  1.  UIJ. 
Valve  rf  Arqiimxti 
Paxoa  TO  Ta*T  D*fa 

«   Comt  at  lannri 

Ham*  lIVMBUtKMT 

to  Aogt'umuN  uA 
Mura  1.  Ull 

7   naraaoAnoa 
XLLitvto  loa  Aujuv. 
iBLAl  8iaca  KvtHB. 
na>  oa  Mian  1,  »u 

..     .„ _ _ $  .. 

t.. 

$ 

1 

$ _ 

i             , 

1 

•      1 

1                        1 

State  how  p'^P^'"*}' 

waa  >rqiiirc<] 


SCHEDIXE  D— CAPITAL  NET  GAIN  OH  LOSS  FROM  SALE  OF  ASSETS  HELD  MORE  THAN  TWO  TEARS     (See  Inatr 

L  Kim  or  Protcitt 

I  n*Ti            3.  Pat* 

4.  Amockt  Rkauisd 

■.Can 

«.  Majcti  I.  UU, 

Valov  it  acovibbd 
Paioa  TO  TaAT  Uatb 

7.  ro»T  or  l«rA..ri- 

atNn  .IVUCULIKT 

TO  ArQi-Wfnow  o« 
Mabu  1.  IVU        ' 

AUJ^WID  ,0«   ALUiW- 

ABLBi  Km-a  Acqcw- 

TK>.<i  UB  MaBCM  1.   IVU 

1  *•■""'"'  i """"  "^ 

1 

! 

1 

t. 

$. 

!  .:_   J   _ 

•      "i    - 





Slate  how  property 
waa  acquired  ... 


SCHEDULE  E— INTEREST  ON  LIBERTY  BONDS  AND  OTHER  OBLIGATIONS  OR  SECURITIES     (.<hv  Inatructioo 


I   OBLhiATioxB  OB  SacramBfl 


3.   AMOmT  OWBKO 


'  political  subdivision  thereof. 


(a     Obligations  of  a  State-,  Terht. 

or  Ihi-  lJu.lru-1  of  ('..liiinbia 
(6)  Securitii-«ir».ii-.liii..l.r  Ki'.lcrul  Kami  loan  Art,  or  under  mich  Act «»  ( 

ann-nd.-).  Trt-a-iirv  HilU,  and  Treasury  Ccrtificatw  of  Indebted  new.' 
(r)  Libert  I-  V^'",  lioiid&nnd  other  oblifrattons  of  Tnitecl  States  issued  on  j 

or  licforc  .Septemlxr  I,  1917,  and  oliligations  of  I'.  S.  posseasinns.^ 

IJ)   Lilierty  i%  and  4W~i  Bonds  and  Treasury  Bonds I 

(el  Treaaiiry  Notes 


3.  Ixraaasr  RacuriD ' 
OB  AcxacKs         j 


rs.  Aaov'T  Ow 
i>  RsrsBB  a 
KSBamoa 


AIL 

$5,000. 


...I  X  Z  X  X  I  1 
...|  X  Z  Z  X  Z  X 
J     X  Z  Z  X  Z  X 

I 

■> 


SCHEDULE  F-^XPLANATION  OF  DEDUCTIONS  CLAIMED  IN  ITEMS  I.,U,  1*.  17,  AND  1» 


EXPLANATION  OV  DCDt'CTION  POR  DEPRECIATION  CXAIMED  IN  SCHEDULES  A  AND  B 


EXPLANATION  OP  DEDUCTION  FOR  LOSSES  BY  PIRR  STORM.  ETO.  CLAIMED  IN  SCHEDIXE  *•  A>f5_''^_}IK 


1.  KuD  or  PmoruTT 


t  Datv  At-vmup 


••  Of  Mabcs  1.  I»IJ, 
ISaicatTBa  Uaaana 

» 



4.  fvwtmnnm 


ziqrf 


otto'      ( M8}   MojaeTfca^  jio  eesmnn  moh^  3M<r»ir       :i.ii>.aaH;«. 


>-    :.|.|IM  hnr,  iwrtUM    X 

'  ..;.- !/;!» ;.  ^»  Iwio  tij  O'^**!'*''^!  s>9^1   ■** 

_■  ,^.(!5*iiJ  nuiim  "t -ii^ij"!  tijitlf,  i'MnoOj^ti  tMy)  T^^  .9 


'  '•••(.■Hj  WJiuwi)  bnJI  nooinir.!  iiu  «>x<iT  .'.1 


LL'^yijfe"'' 


«  az».  CT/";»Ji  w.oin  ai/.oj>rj-«  aJjiiaiiJii 


'^v'^i^     >'^«-^?"^4. 


^■-^^X^:^tB^"<^'fc 


'  .till    ,1  HB"     • 

1  iriTTirtl  ju 


■a  40  ajAf!  Mwai  rnoa'i 


jiT/;')!,l!i'>  S> : 


KV    liri'AHTWrNT 


INDIVIDUAL  IMCME  TAX  RtTlRN  "• 


NMWril 


(    I.OSI    i) 


FOR  NH  INCOMES  ROM  SAURIES  OR  WAGES  OF  MORE  THAN  SS.OOO  c^ 

AND  INCOMES  FROM  BUSINLSS.  PROFESSION,  RENTS,  OR  SALE  OF  PROPERTY 


<7, 


3^1  U  , 


For  Calendar  Year  1933 

FU»  TIm  R^yra  With  Ik*  C«AmW  W  IMvomI  IU*«m»  l*r  y«w  Diilhrt  «t  ar  B«I««JvIm^ 
^^y^  PIUNT  NAME  AND  AZWRESY  PLAINLY   Bl 

^P.Ja.  C.yie^^{/;^^_(^/i/i_£^^ 'I^ «X       *«^- 

Q-i^PMI^ 'i-<jf'A-^q/c%..    Cai 


h'NJWltoIll   UlM> 


-^^■^'  >2<) 


n  MCKfwr  tun  liu-i 

'if  IC*  *'r  inra|iat>|i>  •.!  (fit- 

hM  -inprNin  frifi  ynu  'lur- 


fl.  W*«  fnu  m«rt|r*|  Kinl  II 
nr  wllKlurtn*  >      -  ■— 


j~-i|^  /"trft  t.ct;^        income 

1.  ."^IsrlM,  VVagni,  CommUdidnjt,  PiM^,  t-tr.     (* 


Ul«  iluu  •»>! 


ir.l»k.i»,  >•»•  fl<      <  h.«k.|  ■ 

^^      I    !     ■td'Oll-i.  l_ 

^         L]  JuJf  •■»'•«  J -e, 
I  —)  TM-bpb-il  ^n<IT!^i 


•M  vWrr^aftf  employrr) 


1  »llrf»tr^-»«* 


u;. 


^OT  iwv. 


3.  Income  {or  L'w^)  from  Buninecu  or  l*rt»feiMii)n.     (KroiDBcbaduieA) 

a.  Interest  on  nank  DepofliU.  NutcK,  Corporati<in  Bondji,  etc.  (evrrpt  Inf(>re«t  on  tax-frvo covemuit  boDiiii.. 

4  Icilfri'jl  on  TiTifroe  Covon«nt  Bondi  I'pon  Which  &  Tax«iu  Pair!  at  S->urpe 

S.  I ncriiiic  (or  U>m)  fram  Partnorabips,  ■'iyndicatei.  FooIk,  etc.     (.°isuiunu,  •ii<:.-,».ui4  Lrji/Liunr-o     


<      0.   Income  from  KiiluciarioK.     (0ut»B 


7.  Rentli  ami  RoyaUicK.     ( Plom  Vlwluta  B) 

8.  IdJ   I*ruSt  from  Snie  of  Stoclia  and  Bomlil  held  two  ycara  or  luM.     (Pnoi  Sehnlniai' tai^ 

('•)  Profit  or  Low  from  Salo  of  Other  A.'wfH  held  two  yean  or  less.     ,Fi<»n  Srhxjai-  <    '  ■ 

{<-)  Profit  or  LoM  from  Sa!c  of  Capital  Aii<H-f«  (if  not  reported  aa  Item  30).     cFroiu  .<vhr4iji«  i'  .ro. 

0    TalBl'le  Inlprr.<t  on  IJlwriy  B<m.!«.  I'tr.      (l--tnin  n^-hMiito  n)       ..         .... 

10.  Dividenda  on  Stock  of:  'o)  Domcatic  Corporations  subject  to  taialion  under  Title  I  i  f  1932  .\, 

(ft)  Domestic  (''>rporat>oiiif  not  subject  to  taxation  under  Title  I  of  Iii.12  .\ct    . 

(c)  Forwgii  Corporations „ 

11.  Other  Income.      (i^iai*  tMturc)  a'J»  Mpaialc  Kbcjulr,  if  nccnvryt 

12.  ToTaL  Imcohs  is  Iruia  1  to  11 

DEDUCTIONS 

13.  Intercut  Paid 

14.  Tan*  Paid.      (Ki|>blnlD«cb«liiiaE) . 

15.  Unaes  by  Fire,  Storm,  et«.     (KipUa  m  Tibia  at  riM  of  pwa  T). 
18.  Bad  Debts.     (EipUnls  adwtuls  Ri - — 

17.  Contributions.     (Eaplaia  ut  »^ch•ilula  Ki 

18.  Other  Deductions  Authoriii'd  by  Law.     (EipUa  la  sensduls  E;. 

19.  ToTsL  Deouctiuns  in  Itehs  13  TO  IS ....4.. .*«.-.. 

20 Nrr  Incomk  )ltcui  12  minna  Item  19) ^.-       .  ::~"T 

COMPUTATION  OF  TAX     (See  laatmciion  23) 


.y.4  ?'7  ss- 
3  t-i^jf/  ""^ 


X^--"^--M 


21.  Net  Income  .Subject  to  Tax  rliam  ji  .Iom) 

22.  Leas:  Ii.tcmt  on  Litwrty  Boiidi 

etc.  iluinai - 

23.  I>iviil<-nd«(linaisia>i.      .. 

24.  Pcraoiial  Exemption 

2fi.  Cr>-dit  for  DciH-ndcnts.. 

26.  Total  of  Items  22  to  25- 

27.  Balance  subject  to  Normal  Tax  iltaaji  uitsus  a>] 

28.  Amount  taxable  at  V\  ido*  o^t  t4.amj 

29.  Amount  taxable  at  8'7  liiMn -r  utaus  JD '\_ 

30.  Amouiii  of  Capiljd  Net  Gain  or  Low  (If  ant  irpaitsd 
aaluiasu)).    1  rtma  »c>i»Jiil» C  ol) 


i«...    ..,«2'^<«?#   *:^  31.  Normal  Tax  <4r, c« It.ai » . 

32.  Normal  Tax  o^.  rt  Bsni  5" 

33.  Surtax  oiiifcm  20  t.~  ln,nir-       . 

y 

34.  Tax.^  Net  Inconne  (lol^l  of  1113    .'  -.ciij.  

ilj'ii'nii'iit  fi^r  Capital  Gain  or  Loss  u£s%  s(  Inaa  m.. 


Tt.tuI  Tax  <t<fu\  rf  I*  i.ntwrn^  hatw»»5  liaau  31  --r-I  : 

Less:  Incotue  Tax  i'aii  a:  Source  iri  «< 


ax    Paid    to    a   foniicu 
or  I  -S.  IV 


lUou  it  aui  Ifc 


Ai'FIDA^lT 


I  awvar  (nr  afTirui)  that  this  n-turn,  ineludiiiR  the  acrnmpaDyinc  arlirdules  and  •lati'D.ent^,  has  l»cn  c.\auiim-.l  l  >  in. .  ail  to  the  l«-»t  o 
belief  IS  a  tru.'  ami  ro:u|>K'te  rtturii,  ma.lc  in  j:oo<l  faith,  for  the  taxable  year  sUU-d,  pursuant  to  the  Kcvrn.u-  .K'^.  i>f  Hi32  alio  tlw  National 
Act  and  the  Kegulatiol,s  issued  tUervunder. 


lSe«  laatrncUoB  27) 
Hwom  to  aoJ  subacribed  before  me  this 


>  tanctuenvM  te  » 
,  1934. 


.-• "?  V.!-m  .- -nw  10  23;>*.W  ?.{)  83IRAJA.2  MOST  23M(i3«f  T3M  HOI . 

■"    "**•  *  wokjas  fJniAi"  ee3»3o*  on*  3m*»i  th1«m  "^v,, 


^\ 


-  .lAi-Milii""!  lac'tl  o/ipionf  .»»      > 

■►..'-<■  m;;;.<  vv;!  iu.jj   •:  ■•'  .t.'il  J(K«H   <BJ   .? 

,:  -''rTAOV  0"J  fci-xl  »>^i   .  '   V  »»«<?      ■>( 

lofm?'  r-  it.nrt*  ?'  •«;»(!. i  l.i.:  nna'fliiipip'''  'iiieiuiuCl  (4) 


i.fl^;/ •  -•^tv'Hv^^^/  R-/.oirj^j.aaa 


"%4 


.i ^if^i  vna'i'    »■' 


i-       "'-"^tC  nil     '«■•■■* 

r       J,.     ,  -   ■^'L- ,i>.%'^      ;  r      -,1.3.      .«<!iii>ll:ll->Jilo3 


iiiiJi)d)-«iio3    V! 


^^^S.tj^^ 


J>.  ji'dHx.it  }nuoll^A 


1.  Total  rantpu  from  buunau  or  pntmtioa  (ataU  kind  of  biul 

Corr  or  Coooa  Solo 

2.  Ubor ^1.0.2(4. 

8.  MsMtiaJ  ud  nippllai 

4.  UarcbAodise  bought  for  Ml* 

h.  (Hb«r  ooat«  (itvoiU*  below  or  on  MpuaU  •bqpQ 
A.  Flua  Invaatory  st  boginni&c  of  j«ar». — » — ^..1. 


d^r:,.^^^^^  /fci*-j^^^.^rv^/?7:- 


CAS   DRDrmn^« 
la  ImUHw  nut  iiirln.!".!  »•  "  LaIkh-  '  In  Una  2  (do  ; 

itui  dtvliict  c«'mi«m«aHitn  for  yuur  ■«r%'loM)..^.,» 

11.  Int«roiian  buAiiMiM  indrl   ^^Iiioh  tootber*.. 

12.  Taw*  on  bualneM  and  bu^nMa  pruf«aitjr... 
MI44  (MpUin  in  UU>I«  at  ftNJt  of  p«f0).... 


7.                 ToTAt  (Un«»  2  to  «) JX.  ^rT*"'   ».'.      Is     I),ji<~-i«t|..n.  ol«nl<~N-irc.  «n.l  ilrjani.m  l»»-               lU  ^i.^  \ 

Tl     I         V*'»\l*tf  /pl»ii,  in  litlc  |.n.il.|.-l  «t  f'oc  of  |««el „ .tfX?_iJ 

g.  \jtm  Inventor)  st  end  of  yaar.- i-i--  I  '^          *  I  *    <  lA/lleni.  repaire.  bo.I  ..ih«  r<|ieiMM  (itamlM  b»-                          1 

C     »T*7vl77~(/       low  or  on  iepermte  shwt) — 


ToT*i.  (Ua«»  10  to  IS) .^    .f7J'7.7  i 

18.  T<>T4L  DxDocno.Ms  (Una  «  plua  Ua»  17) ^..7.*'}?.  }. 

19    Nrr  Tannr  (oh  Law)  (Line  I  miniu  Line  IK)  (Enter  u  Item  ! 


52!S?rLrn.^1".^T;<^.C.^...>C)»f-*.*??^..<?^.^ 


SCHEDULE  B— INCOME  FROM  RFPTTS  AND  ROrALTIRfl  (S<f  InnlnjHioo  7) 

1    luiD  Of  PmonniTT 

»    AaorvT 

1.  <  on  n«  V»ltl 

«.<,!.  V4.  H   1.   1»,J. 

4.   I»Knifrnti.i1 

•-"■"»■      1  ^  USL-OCT 

»..._?.*y<* 

«.. 

.....^rir.  .ff.. 

%....il£. 

*:-., 

J 

I „ r.. 

.._ 



SCHEDIXE  C— PBOnr  OR  LOSS  FROM  SALE  OF 

STOCKS.  BONDS.  REAL  ESTATE.  ETC.  (See  In.tnjrti'>n 

L  EnR>  or  Pkotkbtt 

1  D*n      i      3.  D4T1 

ACQUIRED      i           tftlV 

i 

v^ 

ulix                   Ar«ti<mo«  •» 

s    Drr*tn* 

AlxovABii; 
Ar«nfmok 
M4>r«l.  1 

{«)  SrorxK  AXD  BoNM*  Hru>  Two    »•  ow  r«.|j(»  d^  r-r 
YcAKa  OE  Lrs»: 

t j 

I 

$_ \% ; X  X  X  X  X 

X  x 

X  X 

X  X 

X  X  z  zz 
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vs.  Catherine  B.  Ferry,  etc.  1037 

[DEFENDANT'S  EXHIBIT  U] 

[Stamps] 
JOINT  TENANCY  DEED 

Bert  L.  Perry  and  Anna  T.  Perry,  husband  and 

wife, in  consideration  of Ten  (10.00) Dol- 
lars, to  them  in  hand  paid,  the  receipt  of  which  is  hereby 

acknowledged,  do hereby  Grant  to  Peter  L.  Ferry 

and  Catherine  B.  Ferry,  husband  and  wife,  ------- 

As  Joint  Tenants  all  that  real  property  in  the  City  of 
Glendale,  County  of  Los  Angeles,  State  of  California,  de- 
scribed as:  Lot  Thirteen  (13),  Block  Twelve  (12) ;  Sparr 
Heights,  in  the  Rancho  San  Rafael,  as  per  map  recorded 
in  Book  59,  page  34  to  36  of  Maps,  in  the  office  of  the 
County  Recorder  of  said  County. 

This  deed  is  an  absolute  conveyance,  the  consideration 
therefor  (in  addition  to  that  above  recited  J,  being  full 
satisfaction  of  all  obligations  secured  by  that  certain  trust 
deed  executed  by  Anna  T.  Perry  and  Bert  L.  Perry,  her 
husband,  to  Johnston  Finance  Corporation,  a  corporation, 
Trustee,  recorded  in  Book  6580,  page  31  of  Official  Rec- 
ords of  Los  Angeles  County. 

Grantors  acknowledge  that  this  conveyance  is  freely  and 
fairly  made;  that  the  consideration  received  by  grantor  is 
equal  to  the  fair  value  of  the  grantors'  interest  in  said 
land,  and  that  there  are  no  agreements,  oral  or  written, 
other  than  this  deed  between  grantors  and  grantees  with 
respect  to  said  land. 

Witness  our  hands  this  6th  day  of  December,  1932. 

Bert  L.  Perry, 
Anna  T.  Perry. 
Title   Guarantee   and   Trust   Company,   220   West   Fifth 
Street,  Los  Angeles,  California 


1038  vs.  Catherine  B.  Ferry,  etc. 

(Defendant's  Exhibit  U) 

State  of  California 

County  of  Los  Angeles — ss. 

On  this  6th  day  of  December,  1932,  before  me,  Ethel 
Keary,  a  Notary  Public  in  and  for  said  County,  personally 
appeared  Bert  L.  Perry  and  Anna  T.  Perry,  husband  and 

wife, known  to  me  to  be  the  persons  whose  names  are 

subscribed   to   the   within   instrument,   and   acknowledged 
that  they  executed  the  same. 

Witness  my  hand  and  official  seal. 

Ethel  Keary 
Notary  Public  in  and  for  said  County  and  State. 

My  commission  expires  June  25,  1936. 

Joint  Tenancy  Deed 

B.  L.  Ferry  et  ux 

To 

Peter  L.  Ferry  et  ux 

Dated  December  6,  1932 

Title  Guarantee 

and  Trust  Company 

Title  Guarantee  Building 

Broadway  at  Fifth 
Los  Angeles,  California 

Capital  and  Surplus  over  $7,000,000.00 
Order  No.  363 

Escrow  No.  942753-HFS 

When  Recorded  Please  Mail  to: 

Peter  L.   Ferry 

3030  Chevy  Chase 
Glendale  Cal. 


vs.  Catherine  B.  Perry,  etc.  1039 

(Defendant's  Exhibit  U) 

Recorded  at  Request  of  Title  Guarantee  &  Trust  Co. 
Apr  18  1934  at  8:30  A.  M.  In  Book  12688  Page  265  of 
Official  Records,  Los  Angeles  County,  Cal.  C.  L.  Logan, 
County  Recorder.  I  certify  that  I  have  correctly  tran- 
scribed this  document  in  above  mentioned  book.  O.  Allen- 
baugh,  Copyist  County  Recorder's  Office  L.  A.  County. 

Compared    Read  by  Colon    Document  Terry 

[Endorsed]  :  No.  2106  OC.  Terry  vs.  Rogan.  Deft. 
Exhibit  No.  U  in  evid.  Filed  6/8  1943.  By  Cross, 
Deputy  Clerk. 


1040  vs.  Catherine  B.  Ferry,  etc. 

[Title  of  District  Court.] 

United  States  of  America, 
Southern  District  of  California — ss. 

I,  R.  S.  Zimmerman,  Clerk  of  the  United  States  District 
Court  for  the  Southern  District  of  California,  do  hereby 
certify  that  the  foregoing  is  a  full,  true,  and  correct  copy 
of  Defendant's  Exhibits  A,  B,  C,  D,  F,  G,  H,  I,  J,  K,  L, 
M,  N,  O,  P,  Q,  R,  S,  T  and  U,  received  in  evidence  on 
the  trial  of  case  No.  2106-O'C  Civil,  Catherine  B.  Ferry, 
as  Executrix  of  the  last  will  and  testament  of  Peter  Ferry, 
Deceased,  Plaintiff,  vs.  Ethel  Strickland  Rogan,  as  Ex- 
ecutrix of  the  Estate  of  Nat  Rogan,  Collector  of  Internal 
Revenue  for  the  Sixth  District  of  California  deceased.  De- 
fendant, as  the  same  appears  from  the  original  record  re- 
maining in  my  office. 

Witness  my  hand  and  the  seal  of  said  Court,  this  11th 
day  of  December,  A.  D.  1944. 

[Seal]  EDMUND    L.    SMITH, 

Clerk, 

By  R.  B.  CLIFTON, 

Deputy  Clerk, 
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No.   10940 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Ethel  Strickland  Rogan,  as  Executrix  of  the  Estate 
OF  Nat  Rogan,  Collector  of  Internal  Revenue  for  the 
Sixth  District  of  California,  Deceased, 

Appellant, 

vs. 

Catherine  B.  Ferry,  as  Executrix  of  the  Last  Will  and 
Testament  of  Peter  Ferry,  Deceased, 

Appellee. 


TTpon  Appeal  from  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Central  Division. 


BRIEF  FOR  THE  APPELLANT. 


Sew  all  Key, 
Acting  Assistant  Attorney  General, 
A.  F.  Prescott, 
James  P.  Garland, 
Special  Assistants  to  the  Attorney  General. 

Charles  H.  Carr, 

United  States  Attorney, 
Edward  H.  Mitchell, 

Assistant  United  States  Attorney. 

United  States  Postoffice  and 
Courthouse  Bldg.,  Los  Angeles  (12), 

Parker  &  Company,  Law  Printers,  Los^Angelee.    Pbone  TR.  S206. 
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3772)    „ 3 

Internal  Revenue  Code,  Sec.  3772(a)(1) 2 

Judicial  Code,  Sec.  128(a) 2 

Revised   Statutes,   Sec.   3226,   as  amended   by  Revenue  Act   of 
1932,  c.  209,  47  Stat.  169,  Sec.  1103(a) 17 

Treasury  Regulations  80  (1934  Ed.),  Art.  99 3 
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United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Ethel  Strickland  Rogan,  as  Executrix  of  the  Estate 
OF  Nat  Rogan,  Collector  of  Internal  Revenue  for  the 
Sixth  District  of  California,  Deceased, 

Appellant, 

vs. 

Catherine  B.  Ferry,  as  Executrix  of  the  Last  Will  and 
Testament  of  Peter  Ferry,  Deceased, 

Appellee. 


BRIEF  FOR  THE  APPELLANT. 


Opinion  Below. 

No  formal  opinion  was  handed  down  by  the  District 
Court  in  this  case.  Findings  of  fact  and  conclusions  of 
law  were  filed  by  the  court.  [R.  45-67.]  The  case  is  not 
reported. 

Jurisdiction. 

This  appeal  involves  federal  estate  taxes.  The  taxes  in 
dispute  were  paid  as  follows  [R.  458-462]  :  $16,905.17  on 
June  1,  1936;  $48,500  on  April  8,  1937;  $15,000  on  April 
30,  1937;  $8,000  on  June  12,  1937;  $33,675  on  July  27, 
1937;  and  $3,106.85   on   November  29,    1936.    Appellee 
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filed  a  claim  for  refund,  hereinafter  more  particularly  re- 
ferred to,  in  the  amount  of  $63,825.77  on  February  9, 
1939.  [R.  462-463.]  The  claim  for  refund  was  rejected 
by  notice  dated  October  18,  1940.  Within  the  time  pro- 
vided in  Section  3772  of  the  Internal  Revenue  Code  and 
on  March  5,  1942,  appellee  brought  an  action  in  the 
District  Court  for  the  recovery  of  a  portion  of  the  federal 
estate  taxes  paid  on  behalf  of  the  estate  of  Peter  Ferry, 
deceased.  [R.  2-11.]  Judgment  in  favor  of  appellee  in  the 
sum  of  $63,825.77,  with  interest  from  the  date  of  the 
payment  of  the  tax,  was  entered  on  April  19,  1944.  [R. 
68-70.]  Within  three  months  and  on  July  18,  1944,  a 
notice  of  appeal  was  filed.  [R.  71.]  The  jurisdiction  of 
this  Court  is  invoked  under  Section  128(a)  of  the  Judicial 
Code,  as  amended.  The  appellee  claims  and  the  appellant 
denies  that  the  District  Court  had  jurisdiction  over  the 
claim  under  Section  3772(a)(1)  of  the  Internal  Revenue 
Code,  providing  that  no  suit  or  proceeding  shall  be  main- 
tained in  any  court  for  the  recovery  of  any  internal  re- 
venue tax  alleged  to  have  been  erroneously  or  illegally 
assessed  or  collected,  or  of  any  sum  alleged  to  have  been 
excessive,  or  in  any  manner  wrongfully  collected,  until  a 
claim  for  refund  has  been  duly  filed  with  the  Commis- 
sioner, according  to  the  provisions  of  law  in  this  regard 
and  the  regulations  of  the  Secretary  of  the  Treasury 
established  in  pursuance  thereof.  While,  as  above  stated, 
a  claim  was  filed  on  February  9,  1939,  it  is  appellant's 
contention  that  there  is  a  variance  between  the  basis  of  the 
claim  for  refund  and  the  grounds  upon  which  the  case 
was  presented  and  tried  in  the  District  Court.  The  judg- 
ment below  was  rendered  on  issues  not  presented  in  the 
claim  for  refund. 
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Question  Presented. 

Whether  the  issue  or  grounds  upon  which  the  judgment 
was  based  was  contained  in  a  claim  for  refund  or  in  any 
amendment  to  the  claim.  In  other  words,  was  the  Com- 
missioner of  Internal  Revenue  ever  afiforded  the  oppor- 
tunity to  pass  on  a  claim  based  on  the  grounds  presented 
to  the  District  Court  and  decided  in  favor  of  appellee? 

Statute  and  Regulations   Involved. 
Internal  Revenue  Code: 
Sec.  3772.  Suits  for  Refund. 

(a)  Limitations. — 

(1)  Claim. — No  suit  or  proceeding  shall  be  main- 
tained in  any  court  for  the  recovery  of  any  internal 
revenue  tax  alleged  to  have  been  erroneously  or  il- 
legally assessed  or  collected,  or  of  any  penalty  claimed 
to  have  been  collected  without  authority,  or  of  any 
sum  alleged  to  have  been  excessive  or  in  any  manner 
wrongfully  collected  until  a  claim  for  refund  or 
credit  has  been  duly  filed  with  the  Commissioner,  ac- 
cording to  the  provisions  of  law  in  that  regard,  and 
the  regulations  of  the  Secretary  established  in  pur- 
suance thereof.  [26  U.  S.  C,  1940  ed.,  Sec.  3772.] 
******** 

Treasury  Regulations  80  (1934  ed.): 

Art.  99.  Claim  for  refund. — A  claim  for  refund 
of  estate  tax,  or  for  refund  of  interest  or  penalties, 
erroneously  or  illegally  collected  should  be  made  on 
the  form  prescribed  by  the  Treasury  Department 
(Form  843),  and  should  be  filed  with  the  collector  of 
internal  revenue,  although  a  claim  will  not  be  con- 
sidered  defective   solely   by   reason   of   the   fact   that 
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it  is  not  made  on  the  form  or  that  it  is  filed  with  the 
Commissioner  of  Internal  Revenue.  The  claim  must 
set  forth  in  detail  and  under  oath  each  ground  upon 
which  a  refund  is  claimed,  and  facts  sufficient  to 
apprise  the  Commissioner  of  the  exact  basis  thereof. 
Any  claim  which  does  not  comply  with  the  require- 
ments of  the  preceding  sentence  will  not  be  con- 
sidered for  any  purpose  as  a  claim  for  refund. 


Statement. 

The  findings  of  the  District  Court,  which  included  the 
stipulation  of  facts  [R.  457-561],  are  substantially  as 
follows  [R.  45-62] : 

Peter  Ferry  died  a  resident  of  California  on  June  16, 
1935.  Appellee  is  decedent's  widow  and  the  executrix  of 
his  estate.  [R.  457.]  She  filed  on  June  1,  1936,  with  the 
Collector  of  Internal  Revenue  at  Los  Angeles,  a  federal 
estate  tax  return  [R.  458]  on  behalf  of  the  estate,  report- 
ing a  net  estate  for  the  tax  imposed  under  the  Revenue 
Act  of  1926  of  $162,537.99  and  a  net  estate  for  the  addi- 
tional tax  imposed  by  the  Revenue  Act  of  1932  of  $212,- 
537.99.  [R.  491.]  A  total  net  tax  of  $16,905.17  was  re- 
ported and  paid  at  the  time  of  the  filing  of  the  return. 
[R.  458.]  After  audit  and  review  of  the  return  the  Com- 
missioner of  Internal  Revenue  determined  that  the  correct 
tax  liability  of  the  estate  amounted  to  $147,273.32.  [R. 
461,  500-501.]  The  additional  taxes  were  paid  to  the 
Collector  of  Internal  Revenue  in  1937  and  1938.  [R.  458- 
460.]  The  deficiency  resulted  primarily  from  the  inclusion 
in  decedent's  taxable  estate  of  the  entire  value,  as  of  the 
date  of  decedent's  death,  of  the  corpus  of  five  trusts  [R. 
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49,  463-465]  and  the  inclusion  of  the  entire  value,  as  of 
the  date  of  decedent's  death,  of  certain  life  insurance 
policies  issued  on  the  life  of  decedent,  which  policies 
aggregate  in  value  $331,63272.  [R.  57.]  The  value  of  the 
property  of  the  five  trusts  included  by  the  Commissioner 
of  Internal  Revenue  in  the  estate  aggregated  $608,289.71. 
[R.  463-465.]  The  five  trust  indentures,  above  referred 
to,  contained  provisions  that  the  decedent  could,  with  the 
consent  of  certain  of  the  beneficiaries,  revoke,  alter  or 
change  the  trusts.    [R.  516-517,  527,  539,  546,  559.] 

The  findings  of  the  District  Court  are  also  to  the  effect 
that  appellee  filed,  on  behalf  of  the  estate,  on  February  9, 
1939,  a  claim  for  refund  with  the  Collector  of  Internal 
Revenue,  in  the  amount  of  $63,825.77.  [R.  45,  462,  509.] 
All  of  the  pertinent  portions  of  the  claim  for  refund  reads 
as  follows  [R.  504-505,  506-507,  508] : 

"That  on  the  above  date  a  Federal  estate  tax  return 
was  duly  filed  by  claimant  for  the  estate  of  Peter 
Ferry,  claimant's  deceased  husband,  and  payment  of 
the  tax,  $16,905.17,  was  made  at  that  time.  Subse- 
quently further  payments  were  made  at  different 
periods  in  contemplation  of  deficiencies  certain  to  be 
assessed  against  the  estate,  which  payments  were  ac- 
knowledged by  the  Collector  for  the  Sixth  district  of 
California  in  a  letter  of  July  28,  1938  to  claimant. 
Also,  an  additional  payment  of  $3,106.85  was  made 
on  November  29,  1938. 

"The  first  deficiency  was  assessed  against  the 
estate  in  a  notice  sent  from  the  Commissioner  of 
Internal  Revenue  to  claimant  on  August  4,  1937. 
Other  assessments  against  the  estate  were  made  from 
time  to  time. 


Item  1— ' 

Trust  No 

Item  2— 

<(        <( 

Item  3— 

((             a 

Item  A — 

a            a 

Item  5— 

li            a 

Item  6 — 

a            (< 

''That  among  the  items  included  in  the  first  de- 
ficiency tax  assessed  were  (1)  increase  in  valuation 
of  insurance  policies  over  the  values  claimed  when 
the  estate  tax  return  was  filed  and  (2)  certain  trans- 
fers by  the  decedent  and  his  wife  of  their  property 
in  trust  as  follows,  in  the  order  in  which  they  appear 
on  the  return,  Form  706. 

6204  $195,850.37 

2012  82,289.16 

S-5869  108,363.36 

SS-4358  and 

4358-A  95,182.02 

P-1052  125,604.80' 

S-1080  2,547.74 

"That  each  of  these  trusts  were  included  in  the 
decedent's  gross  estate  under  the  provisions  of  Sec- 
tion 302(c)  and/or  (d)  of  the  Revenue  Act  of  1926, 
as  amended,  and,  moreover,  the  full  value  of  each, 
with  the  exception  of  Trust  No.  S-1080,  was  included 
to  become  a  part  of  the  deficiency,  and  in  this  respect 
the  claimant  alleges  as  follows: 

''That  in  each  and  every  of  said  trusts  it  will  be 
noted  that  both  the  decedent  and  his  wife  are  the 
trustors.  The  creation  of  such  trusts  efifected  between 
the  decedent  and  his  wife  a  property  settlement  agree- 
ment to  the  efifect  that  each  would  be  vested  at  the 
time  of  the  creation  of  each  of  said  trusts  with  an 
undivided  one-half  (>^)  interest  in  the  property 
which  comprised  the  corpus  of  the  trust.  In  Cali- 
fornia a  husband  and  wife  may  make  a  property 
settlement  agreement.     See   Section    158,    California 


iThis  figure  is  stipulated  to  be  in  the  amount  of  $126,604.80.  [R. 
464-465.1 
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Civil  Code.  In  California  contracts  may  be  either 
expressed  or  implied.  See  Section  1619,  California 
Civil  Code.  An  implied  contract  is  one  the  existence 
of  terms  of  which  is  manifested  by  conduct.  See 
Section  1621,  California  Civil  Code. 

"That  it  can  not  be  doubted  that  in  the  instant 
matter  the  decedent  and  his  wife  by  their  conduct  in 
placing  their  property  in  trust  effected  a  property 
settlement  agreement  and  that,  therefore,  each  would 
be  the  owner  at  the  time  of  the  creation  of  such  trusts 
of  an  undivided  one-half  ( ^ )  interest  in  the  property 
comprising  the  corpus  of  said  trusts  as  hereinbefore 
stated;  that,  therefore,  no  more  than  one-half  (^) 
of  the  value  of  the  corpus  of  such  trusts  would  be 
included  in  the  gross  estate  of  the  decedent  for  fed- 
eral estate  tax  purposes.  Further,  if  the  trusts  had 
been  revoked  or  could  have  been  revoked,  the  prop- 
erty would  have  vested  in  the  decedent  and  his  wife 
as  tenants  in  common,  since  upon  the  revocation  of 
a  trust  the  corptis  of  such  trust  revests  in  the  trustors 
thereof.  See  Section  2280  of  the  California  Civil 
Code.  Such  transfers,  therefore,  should  not  be  in- 
cluded in  the  gross  estate  of  the  decedent  to  the  full 
extent  of  their  value  but,  at  most,  should  be  included 
only  as  to  one-half  (3^)  of  the  value  of  the  corpus 
of  said  trusts. 

******** 

"That  the  community  interest  of  the  decedent's 
wife  should  not  be  included  in  the  valuation  of  the 
insurance  policies  as  it  was  in  the  deficiency  assessment 
(Lang  v.  Commissioner,  304  U.  S.  264),  and  the 
values  claimed  in  the  estate  tax  return  filed  are  the 
true  values  of  such  insurance  policies. 

"Claimant  is  informed  and  believes  and  therefore 
states  that  the  agent  based  his  denial  of  the  conten- 
tions made  herein  by  reason  of  the  Commissioner's 


failure  to  acquiesce  in  the  case  of  Goodyear  v.  U.  S., 
99  Fed.  (2d)  523.  The  facts  of  the  instant  matter 
we  respectfully  submit,  come  squarely  within  the  prin- 
ciples laid  down  in  the  Goodyear  case,  and  only  by 
reason  of  the  nonacquiescence  of  the  Commissioner 
in  said  case  has  the  instant  overpayment  as  herein 
set  forth  arisen.^ 

On  or  about  April  4,  1940,  appellee  filed  with  the  Com- 
missioner of  Internal  Revenue  a  protest.  [R.  22-27,  47.] 
The  protest  is  as  follows  [R.  23-24,  26-27] : 

"Protestant  is  dissatisfied  with  the  proposed  deter- 
mination and  assigns  errors  specifically  as  follows: 

First:  That  the  Commissioner  has  erred  in  in- 
creasing the  gross  estate  by  including  therein  certain 
trusts  specifically  set  out  in  the  Commissioner's  letter 
of  August  4,  1937. 

Second :  That  the  Commissioner  erred  in  increas- 
ing valuations  of  items  of  insurance  as  set  out  in  his 
said  letter  of  August  4,  1937. 

Third :  That  the  Commissioner  erred  in  refusing  to 
allow  the  full  amount  of  deductions  shown  in  the 
Federal  Estate  Tax  Return  filed  and  in  allowing  only 
the  amount  of  deductions  to  the  extent  of  the  value 
of  the  probate  estate. 

That  with  respect  to  Tirst'  and  Third'  all  of  the 
statements   contained    in   protest   dated   October   29, 


^Since  the  issue  before  this  Court  is  whether  the  claim,  or  the 
claim  and  protest  or  protests  taken  together,  presented  the  grounds 
upon  which  the  judgment  was  based,  it  is  considered  appropriate  to 
set  forth  herein  the  relevant  portions  of  tiie  claim  and  the  protests 
of  April  4,  1940,  and  October, 29,  1937. 


1937,  and  heretofore  filed,'  protesting  the  determina- 
tions made  in  your  letter  of  August  4,  1937,  together 
with  all  of  the  allegations  contained  in  claim  for  re- 
fund executed  and  dated  on  or  about  February  10, 
1939,  and  filed  on  or  about  February  20,  1939,  are 
herein  realleged  and  incorporated  as  though  fully  set 
forth  herein  and  thereby  made  a  part  hereof. 

From  the  foregoing,  your  protestant  alleges  that  a 
sum  greatly  in  excess  of  the  amount  claimed  in  the 
Federal  Estate  Tax  Return  should  be  excluded  from 
the  gross  amount  of  insurance  payable  by  reason  of 
the  death  of  said  decedent.  That  your  protestant  is 
desirous  of  cooperating  fully  with  your  office  and  will 
attempt  to  furnish  such  additional  information  as 
your  examining  officer  may  deem  necessary,  in  so 
far  as  her  ability  will  provide. 

In  conclusion,  your  protestant  submits  that  only 
one-half  of  the  corpus  of  the  said  trusts  should  have 


^The  protest  dated  October  29,  1937,  referred  to  in  the  protest 
of  April  4,  1940,  is  similar,  in  its  grounds  and  allegations,  to  the 
claim  and  to  the  protest  of  April  4,  1940.  The  pertinent  portions 
of  the  1937  protest  reads  as  follows  [R.  916,  917]  : 

"In  each  and  every  of  said  trusts  it  will  be  noted  that  both 
the  decedent  and  your  protestant  are  the  trustors.  The  creation 
of  such  trusts  effected  between  the  decedent  and  your  pro- 
testant a  property  settlement  agreement  to  the  effect  that  each 
would  be  vested  at  the  time  of  the  creation  of  each  of  said 
trusts  with  an  undivided  one-balf  (%)  interest  in  the  property 
which  comprised  the  corpus  of  the  trust. 

"It  cannot  be  doubted  that  in  the  instant  matter  the  decedent 
and  protestant  by  their  conduct  in  placing  their  property  in 
trust  effected  a  property  settlement  agreement  and  that,  there- 
fore, each  would  be  the  owner  at  the  time  of  the  creation  of 
such  trust  of  an  undivided  one-half  (Y^)  interest  in  the  property 
comprising  the  corpus  of  said  trust,  as  hereinbefore  stated ; 
that,  therefore,  no  more  than  one-half  {Yz)  of  the  value  of  the 
corpus  of  such  trusts  would  be  included  in  the  gross  estate  of 
the  decedent  for  Federal  estate  tax  purposes.     *     *     ♦ 
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been  included  in  decedent's  gross  estate;  that  a  sum 
greatly  in  excess  of  that  claimed  in  the  Federal  Es- 
tate Tax  Return  should  have  been  excluded  from  the 
insurance  payable  by  reason  of  decedent's  death;  that 
the  deductions  taken  by  the  estate  of  decedent  should 
have  been  allowed  in  full  and  should  not  have  been 
limited  to  the  amount  of  debts  and  deductions  payable 
out  of  said  probate  estate. 

9|C  S|>  ^  3|5  3|K  ^fi  3^  ^^ 

From  the  foregoing,  therefore,  it  is  urgently  re- 
quested that  reconsideration  be  made  by  your  office 
with  respect  to  the  proposed  determinations  incor- 
porated in  your  letter  of  August  4,  1937,  and  the 
proposed  determinations  reported  in  your  letter  of 
February  20,  1940,  and  that  a  statement  of  protest 
of  protestant  dated  October  29,  1937,  and  the  claim 
for  refund  heretofore  filed  herein,  and  this  protest 
be  given  your  deep  consideration  and  that  upon  such 
reconsideration  in  the  light  of  the  foregoing,  pro- 
testant's  claim  be  allowed." 

The  claim  for  refund  filed  February  9,  1939,  was  re- 
jected by  the  Commissioner  of  Internal  Revenue  and  notice 
thereof,  dated  October  18,  1940,  was  given  the  appellee. 
[R.  463,  509-511.]  The  grounds  upon  which  the  claim 
was  rejected  is  set  forth  in  the  notice  of  rejection  as  fol- 
lows [R.  509-511]: 

"Reference  is  made  to  the  claim  on  Form  843  filed 
on  February  9,  1939,  on  behalf  of  the  above-named 
estate  for  the  refund  of  $63,825.77,  Federal  estate 
tax  paid,  'or  such  greater  amount  as  is  legally  re- 
fundable with  interest.'  The  claim  involves  two  issues, 
first,  as  to  whether  the  amount  of  $32,561.48,  repre- 
senting proceeds  of  insurance  payable  to  beneficiaries 
other   than   the  estate  in   excess  of   the   $40,000.00 
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exemption,  should  be  included  in  the  gross  estate  of 
the  decedent;  and  the  other  as  to  whether  the  amount 
of  $610,837.45,  representing  property  transferred 
prior  to  the  enactment  of  section  161(a)  of  the  Cali- 
fornia Code,  is  includible  in  the  gross  estate  to  the 
extent  of  the  entire  corpus  thereof  on  the  basis  of  the 
terms  of  certain  trust  instruments. 

That  in  addition,  your  protestant  refers  to  the  case 
of  Hill,  24  B.  T.  A.  1144,  and  the  decisions  of  the 
California  Courts  therein  cited. 

That  with  respect  to  the  second  error  herein  as- 
signed your  petitioner  alleges  that  the  premiums  paid 
for  the  insurance  policies  included  in  decedent's 
Federal  Estate  Tax  Return  and  set  forth  in  your 
letter  of  August  4,  1937,  were  paid  for  out  of  the 
community  income  of  decedent  and  his  wife  acquired 
from  and  after  July  29,  1927,  and  from  the  separate 
property  of  decedent  and  from  the  separate  property 
of  decedent's  wife.  That  in  that  connection  the  facts 
are: 

Decedent  owned  and  operated  a  business  known  as 
Peter  L.  Ferry,  which  business  carried  on  a  street 
paving  enterprise.  That  Peter  L.  Ferry  carried  on 
said  business  as  the  sole  proprietor  and  as  an  indi- 
vidual. That  the  total  value  of  all  assets  of  the  busi- 
ness on  February  29,  1927  was  not  in  excess  of  $25,- 
OCX).00.  That  the  physical  assets  of  the  business  play 
a  very  minor  part  in  the  income  produced  by  said 
business  and  received  by  said  decedent.  That  the 
major  factor  in  producing  income  from  said  business 
was  the  experience  in  said  business  of  Peter  L. 
Ferry,  his  contacts  in  getting  the  business,  and  his 
ability  to  carry  out  the  contracts,  his  reputation  in  the 
business  and  his  personal  skill. 

That  all  of  the  income  derived  by  said  Peter  L. 
Ferry  from  the  street  paving  and  contracting  business 
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should  be  assigned  to  his  personal  services  and  none 
thereof  to  the  physical  assets  of  the  business. 

The  said  Peter  L.  Ferry  and  his  wife  carried  a 
joint  bank  account  at  all  times  herein  material,  into 
which  were  deposited  the  community  earnings  of 
Peter  L.  Ferry  and  his  wife,  the  separate  earnings 
of  his  wife,  and  his  own  separate  income.  That  from 
said  joint  bank  account  were  paid  all  of  the  bills  of 
decedent  and  his  wife.  That  the  amount  of  money 
in  said  bank  account  on  August  1,  1927  was  $5,- 
650.23. 

******** 

Premiums  were  paid  on  the  insurance  policies  from 
the  bank  account  of  decedent  and  his  wife  in  the 
American  National  Bank  of  Glendale,  California,  and 
the  First  National  Bank  of  Glendale.  That  your  pro- 
testant  will  furnish  to  the  examining  officer  a  state- 
ment of  the  payment  of  premiums  on  each  of  the 
insurance  policies  upon  his  request,  showing  payment 
of  premiums  from  and  after  July  29,  1927  to  the 
date  of  decedent's  death. 

With  respect  to  the  first  issue  you  contend  that 
the  life  insurance  policies  should  not  be  taxed  in  full, 
but  an  allowance  should  be  made  of  the  claimed  com- 
munity interest  stated  to  be  vested  in  you.  You  rely 
on  the  case  of  Lang  v.  Commissmtcr,  304  U.  S.  264 
(20  A.  F.  T.  R.  1251)  and  the  case  of  Elizabeth  C. 
McCoy,  Administratrix,  37  B.  T.  A.  114. 

The  Bureau  has  considered  the  cases  cited  and  is 
of  the  opinion  that  they  are  not  controlling  in  this 
case.  It  appears  that  all  of  the  policies  in  this  case 
were  taken  out  by  the  decedent  upon  his  own  life. 
They  were  the  usual  standard  form  of  policy,  giving 
his  legal  incidents  of  ownership  such  as  changing  the 
beneficiary,    assignment    and    the    like.     They    thus 
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come  within  the  express  wording  of  Article  25  of 
Estate  Tax  Regulations  80.  No  evidence  has  been 
submitted  showing  that  any  part  of  the  premiums  was 
paid  out  of  community  funds. 

With  respect  to  the  second  issue  you  contend  that 
the  six  trusts  are  taxable  only  to  the  extent  of  one- 
half  because  the  establishment  of  the  trusts  amounted 
to  a  property  settlement  between  the  decedent  and 
yourself,  giving  you  a  vested  interest  therein. 

It  appears  that  the  corpus  of  all  six  of  the  trusts 
was  acquired  by  the  decedent  during  coverture  prior 
to  the  enactment  of  section  161(a)  of  the  California 
Civil  Code  giving  the  wife  a  vested  interest  in  the 
community.  Prior  to  the  enactment  of  this  section 
of  the  Code,  the  wife  had  a  mere  expectancy  in  the 
community.  The  rights  of  the  husband  were  so  com- 
plete that  the  husband  was  the  owner  of  the  commu- 
nity. U.  S.  V.  Robbins,  269  U.  S.  315.  The  fact 
that  the  wife  became  a  cotrustor  is  therefore  without 
significance  or  effect.  She  contributed  nothing  of 
her  own  and  her  participation  was  a  mere  formality. 

It  is  contended  that  the  legal  effect  of  these  trusts 
was  to  constitute  the  wife  a  tenant  in  common  with 
her  husband  in  the  corpus  thereof.  There  is  nothing 
to  indicate  that  the  wife  acquired  any  additional 
property  or  property  rights  by  becoming  a  signatory 
to  the  trust  instruments.  It  may  be  assumed,  with- 
out conceding  that  upon  revocation  of  any  of  the 
trusts  the  corpus  by  the  terms  of  the  instruments 
would  have  become  the  property  of  the  trustors,  in 
which  event  a  tenancy  in  common  might  have  been 
created.  However,  none  of  the  trusts  was  revoked 
during  the  decedent's  lifetime.  The  fact  remains  that 
the  transfers  were  made  by  decedent  after  the  enact- 
ment of  the  Revenue  Act  of  1924,  and  the  decedent 
reserved  the  power,  to  alter,  revoke  or  amend   the 


—14— 

trusts,  with  the  concurrence  of  certain  (but  less  than 
all)  of  the  beneficiaries,  and  such  power  was  in  exist- 
ence at  the  date  of  decedent's  death.  The  transfer, 
therefore,  comes  within  section  302(d)  of  the  Rev- 
enue Act  of  1926. 

On  the  basis  of  the  foregoing,  and  since  there 
does  not  appear  to  be  an  overpayment  of  Federal 
Estate  tax  in  this  case,  the  claim  filed  on  February 
9,  1939,  for  the  refund  of  $63,825.77  is  rejected  in 
its  entirety." 

The  District  Court  found  that  [R.  53]  : 

u^  :jt  :jc  immediately  prior  to  the  marriage  of 
plaintiff,  Catherine  B.  Ferry,  and  said  decedent, 
Peter  L.  Ferry,  in  the  year  1906,  they  entered  into 
an  agreement  with  each  other  to  the  effect  that  im- 
mediately upon  marriage  they  would  become  equal 
financial  partners  and  that  all  earnings  and  all  prop- 
erty theretofore  or  thereafter  acquired  by  either  or 
both  of  them,  would  be  owned  equally  and  50-50  by 
them  and  that  all  property  acquired  by  either  or  both 
of  them  would  be  owned  jointly  and  all  losses  by 
either  or  both  of  them  would  be  shared  equally." 

The  court  concluded  that  because  of  the  agreement  of 
1906  [R.  63-64]: 

"*  *  *  Catherine  B.  Ferry  owned  one-half  (^) 
of  all  property  transferred  at  any  time  to  each  and 
every  trust  included  by  the  Commissioner  of  Inter- 
nal Revenue  in  the  gross  estate  of  said  decedent, 
*  *  *  and  that  one-half  ( ^ )  of  the  value  of 
the  corpus  of  each  and  every  trust  was  not  includ- 
able in  the  gross  estate  of  said  decedent  and  that 
one-half  (3^)  of  the  value  of  the  corpus  of  each 
and  every  trust  was  not  subject  to  Federal  Estate 
Tax    *    *    *." 
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Further,  because  of  the  agreement  of  1906  [R.  62] : 

"*  *  *  one-half  •(  J/2 )  of  the  value  of  the  pro- 
ceeds of  all  the  insurance  policies  upon  the  life  of 
Peter  Ferry,  should  not  have  been  included  in  the 
gross  estate  of  said  decedent  *  *  *  ^j^^j  should 
have  been  excluded  from  the  gross  estate  *  *  * 
in  determining  the  taxable  gross  estate  of  said  dece- 
dent for  Federal  Estate  Tax  purposes." 

Statement  of  Points  to  Be  Urged. 

1.  The  District  Court  erred  in  admitting  evidence  of 
and  basing  its  decision  on  an  oral  agreement  betv^een 
appellee  and  decedent  in  1906,  relative  to  the  property 
comprising  the  corpus  of  five  trusts  and  to  the  funds 
used  for  the  payment  of  the  premiums  on  the  life  insur- 
ance, where,  as  here,  the  claim  for  refund  and  any  amend- 
ments thereto  were  based  on  other  and  different  grounds. 

2.  The  court  erred  in  that  there  is  no  evidence  to 
support  its  findings  that  the  Commissioner  considered  and 
acted  on  the  grounds  for  recovery  asserted  by  appellee  in 
her  "Pre-Trial  Brief"  and  "the  grounds  of  recovery 
upon  which  the  decision  in  this  matter  by  the  within 
Court  are  based,  and  the  grounds  of  recovery  adduced 
at  the  trial." 

3.  The  court  erred  in  admitting  evidence  of  or  con- 
sidering in  its  findings  or  conclusons  any  evidence  to  the 
effect  that  appellee's  separate  funds  were  used  to  pay 
premiums  on  the  decedent's  life  insurance,  since  the  claim 
for  refund,  and  any  amendments  thereto,  was  based  on 
other  and  different  grounds. 
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4.  The  court  erred  in  admitting  evidence  of  and  con- 
sidering in  its  findings  and  conclusons  any  evidence  rela- 
tive to  the  trust  property  or  any  portion  thereof  having 
been  held  in  joint  tenancy  or  tenancy  in  common,  since 
the  claim  for  refund  and  any  amendments  thereto  was 
based  on  other  and  different  grounds. 

Summary  of  Argument. 

The  District  Court  erred  in  admitting  evidence  and  de- 
ciding this  case  on  issues  not  raised  in  appellee's  claim  for 
refund  or  in  any  amendment  thereto.  The  claim  was 
based  on  the  grounds  that  the  execution  of  certain  trust 
instruments  made  appellee  a  contributor  of  one-half  of  the 
corpora  thereof,  and  on  the  grounds  that  she  had  a 
vested  community  property  interest  in  the  premiums 
used  to  pay  decedent's  life  insurance.  The  District  Court 
gave  judgment  to  appellee  on  the  grounds  that  she  owned 
one-half  of  all  the  property  by  reason  of  an  oral  agree- 
ment between  appellee  and  decedent,  entered  into  in  1906, 
and  on  the  grounds  that  one-half  of  the  life  insurance  prem- 
iums were  paid  from  her  own  or  separate  funds.  The 
variance  between  the  claim  for  refund  and  the  grounds 
upon  which  the  judgment  is  based  requires  reversal. 
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ARGUMENT. 

Judgment  in   This   Case   Is   Based   on   Grounds   Not 
Presented  in  the  Claim  for  Refund. 

It  is  well  settled  that  a  suit  for  the  recovery  of  federal 
taxes  must  be  grounded  on  a  claim  for  refund.  Section 
3772  of  the  Internal  Revenue  Code,  siifrra,  formerly  Sec- 
tion 3226  of  the  Revised  Statutes,  as  amended  by  the  Rev- 
enue Act  of  1932,  c.  209,  47  Stat.  169,  Section  1103(a). 
This  Court  stated  the  rule  that  the  suit  must  be  based 
on  the  grounds  set  forth  in  the  claim  for  refund  in  B.  F. 
Goodrich  Co.  v.  United  States,  135  F.  (2d)  456,  affirmed, 
321  U.  S.  126,  as  follows  (p.  461): 

"The  only  logical  conclusion  that  can  be  drawn 
from  a  consideration  of  §3226  is  that  the  claim  for 
refund,  which  must  be  filed  with  the  Commissioner  as 
a  condition  precedent  to  maintaining  a  suit  for  recov- 
ery of  a  tax,  is  the  identical  claim  upon  which  said 
suit  must  be  based.     *     *     *" 

The  holding  of  this  Court  in  that  case  is  well  supported 
by  the  authorities.     See  Tucker  v.  Alexander,  275  U.  S. 
228;  United  States  v.  Felt  &  Tarrant  Co.,  283  U.  S.  269 
Maryland  Casualty  Co.  v.  United  States,  251  U.  S.  342 
United  States  v.  Memphis  Cotton  Oil  Co.,  288  U.  S.  62 
Angelus  Milling  Co.  v.  Commissioner,  325  U.  S.  293,  re- 
hearing denied,  June  18,  1945. 

The  claim  for  refund  and  the  protests  filed  by  appellee, 
in  so  far  as  are  relevant  to  this  appeal,  are  based  solely 
on  the  grounds  as  follows: 

1.  That  one-half  of  the  corpora  of  the  five  trusts, 
here  involved,  should  be  excluded   from  decedent's  tax- 
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able  estate  because  the  creation  of  the  five  trusts  and  the 
execution  of  the  trust  instruments  [R.  506] : 

"*  ^  *  effected  between  the  decedent  and  his 
wife  a  property  settlement  agreement  to  the  effect 
that  each  would  be  vested  at  the  time  of  the  creation 
of  each  of  said  trusts  with  an  undivided  one-half 
(^)  interest  in  the  property  which  comprised  the 
corpus  of  the  trust.    *     *    *" 

2.  That  there  should  be  excluded  from  decedent's  tax- 
able estate  that  portion  of  the  life  insurance  on  decedent's 
life  attributable  to  the  premiums  paid  from  appellee's  com- 
munity interest  in  the  community  property  acquired  after 
July  29,  1927,  the  effective  date  of  Section  161(a)  of  the 
California  Civil  Code.  Those  were  the  only  grounds  men- 
tioned and  passed  on  by  the  Commissioner  of  Internal 
Revenue  in  his  letter  of  rejection.  Appellee  conceded  that 
the  corpora  of  the  five  trusts  and  the  proceeds  of  the 
life  insurance,  other  than  the  contributions  thereto  by 
appellee,  were  properly  taxed.     [R.  88.] 

Appellee  tried  the  case  below  on  the  following  grounds: 

1.  That  one-half  of  the  corpora  of  the  five  trusts, 
here  involved,  should  be  excluded  from  decedent's  tax- 
able estate  on  the  grounds  that  appellee  and  decedent  en- 
tered into  an  oral  agreement  in  1906,  to  the  effect  that 
they  would  each  own  one-half  of  all  property  acquired 
by  either  during  marriage,  and  that  as  a  consequence  dece- 
dent's contribution  to  the  corpora  of  the  trusts  did  not 
exceed  one-half  of  the  total  thereof.     [R.  77.] 

2.  That  one-half  of  the  proceeds  of  the  life  insurance 
should  be  excluded  from  decedent's  taxable  estate  on  the 
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grounds  that  appellee  paid  one-half  of  the  premiums  from 
her  separate  funds. 

The  court  below  based  its  judgment  in  favor  of  appellee 
on  the  finding  that  under  the  oral  agreement  between  ap- 
pellee and  decedent,  entered  into  in  1906,  appellee  was  the 
owner  and  the  contributor  of  one-half  of  the  corpora  of 
the  five  trusts  here  involved  and  that  she  paid  from  funds 
belonging  to  her  one-half  of  all  the  premiums  on  the  life 
insurance  policies.  [R.  55-62.]  It  is  submitted  that  there 
exists  a  fatal  variance  between  the  grounds  alleged  in 
the  claim  for  refund  and  the  grounds  upon  which  the  judg- 
ment was  based. 

The  District  Court  found  that  [R.  61] : 

"*  *  *  the  grounds  of  recovery  adduced  at  the 
trial  of  the  issues  in  the  within  matter  were  each 
and  all  fully  considered  and  acted  upon  by  the  Com- 
missioner of  Internal  Revenue  in  the  rendition  of  his 
final  determination  of  the  liability  of  said  estate  of 
Peter  L.  Ferry  for  Federal  Estate  Tax;    *     *    *" 

That  finding  is  not  supported  by  any  of  the  evidence  but 
is  contrary  to  all  of  the  evidence  in  this  case.  The  exist- 
ence of  an  oral  agreement  between  appellee  and  dece- 
dent, entered  into  in  1906,  is  not  stated  or  intimated  in 
the  claim  for  refund,  in  the  1937  protest,  in  the  1940 
protest,  or  in  any  other  papers  filed  or  submitted  to  the 
Commissioner  of  Internal  Revenue,  the  Collector  of  In- 
ternal Revenue  or  any  revenue  agent  prior  to  the  com- 
mencement of  this  action.  The  same  is  true  with  re- 
gard to  the  contention  made  at  the  trial  that  appellee 
used  her   separate   funds   for  the  payment  of  insurance 
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premiums  and  that  any  of  the  property  transferred  to 
the  trust  was  held  by  appellee  and  decedent  as  joint 
tenants  or  as  tenants  in  common.  That  fact  was  ob- 
served and  commented  on  by  the  court  below  when  coun- 
sel for  appellant  proposed  to  introduce  in  evidence  all 
of  the  records  of  the  Treasury  Department  relative  to  this 
tax  matter  for  the  purpose  of  showing  that  nothing 
contained  in  the  Government's  files  suggested  the  exist- 
ence of  the  oral  agreement  or,  that  the  insurance  prem- 
iums were  paid  from  appellee's  separate  funds  or,  that 
any  of  the  trust  property  was  ever  held  in  joint  tenancy 
or  as  tenants  in  common.  Appellant's  counsel  at  the  trial 
stated  [R.  323-324] : 

"*  *  *  J  might  state,  in  answer  to  counsel's  ob- 
jection to  the  offer,  that  the  purpose,  of  course,  is  to 
establish  that  the  new  contentions  and  grounds  raised 
at  the  trial  were  not  considered  by  the  Commissioner; 
and  that  the  position  of  plaintiff  that  the  Commis- 
sioner, through  any  of  his  agents,  has  waived  the 
variance  between  the  refund  claim  and  the  suit  by 
considering  these  new  grounds,  does  not  exist;  that 
is,  that  the  new  questions  were  not  considered  by  the 
department  and  the  defense  of  the  variance  thereby 
waived.  And  in  order  to  do  that  it  is  necessary,  of 
course,  to  prove  a  negative  fact,  to  introduce  all  of 
the  files  in  this  case.  Whether  they  are  the  files  of 
the  technical  staff,  whether  they  are  the  files  of  the 
revenue  agent,  or  whether  they  are  the  files  from  the 
Commissioner's  office  in  Washington,  all  will  have 
to  be  introduced  to  negative  the  contention  now  made 
by  the  plaintiff  that  the  defense  of  variance  was 
waived  by  the  Commissioner." 
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The  District  Court  then  commented  as  follows  [R.  324, 
326]: 

"Mr.  Mitchell,  what  evidence  on  the  part  of  the 
plaintiff  is  there  here  that  the  Commissioner  waived 
that?  I  do  not  recall  any  testimony  on  the  part 
of  the  plaintiff. 

'I*  T  ^  'P  T*  'I*  ^h  I* 

The  point  is,  I  do  not  recall  any  testimony,  Mr. 
Mitchell,  that  has  been  tendered  here  by  the  plain- 
tiff that  the  matters  that  you  are  mentioning  were 
considered  by  the  Commissioner.  We  have  the  Com- 
missioner's letters,  they  are  clear,  and  that  is  all 
that  we  have,  and  they  state  the  grounds  upon  which 
he  decided  these  questions.     *     *     * 

******** 

I  will  admit  the  exhibit  for  the  limited  purpose 
offered,  that  the  confidential  files  do  not  show  that 
there  was  any  discussion  by  the  Commissioner  of 
the  grounds  suggested  by  counsel. 

However,  as  I  state  again,  I  do  not  recall  any  evi- 
dence in  the  plaintiff's  case,  but  for  that  limited  pur- 
pose the  exhibit  will  be  admitted.     *     *     *" 

The  only  evidence,  relative  to  the  point,  introduced  in 
evidence  by  appellee,  subsequent  to  the  court's  comments 
above,  was  appellant's  pre-trial  brief,  filed  in  the  District 
Court,  which  contained  reference  to  the  issues  presented 
at  the  trial.  [R.  441.]  The  material  in  appellant's  pre- 
trial brief  relative  to  the  issues  not  presented  in  the 
claim  for  refund  was  put  in  the  brief  because  counsel 
for  appellee  requested  counsel  for  appellant  to  enter  into 
a  stipulation  shortly  prior  to  the  pre-trial  hearing,  rela- 
tive to  the  newly  presented  issues.     [R.  442-443.] 
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Throughout  the  entire  trial  counsel  for  appellant  ob- 
jected to  any  evidence  relative  to  the  oral  agreement 
of  1906,  relative  to  the  payment  of  insurance  premiums 
from  appellee's  separate  funds,  and  relative  to  the  prop- 
erty held  in  joint  tenancy  or  tenancy  in  common  prior 
to  its  transfer  in  trust,  on  the  grounds  that  the  suit  must 
be  based  on  the  grounds  set  forth  in  the  claim  for  refund 
and  that  the  court  was  without  jurisdiction  to  consider 
different  grounds  or  issues.  [R.  77,  84-88,  93,  96,  149- 
150,  169-170,  173-174,  179,  183-184,  185,  189,  199-201, 
203,  207,  229,  324-326,  430.] 

The  record  will  show  that  revenue  agents  were  assigned 
to  investigate  the  federal  estate  tax  return,  the  claim  for 
refund,  and  the  protests  filed  by  appellee.  Ample  op- 
portunity was  afforded  appellee,  other  members  of  dece- 
dent's family  and  appellee's  counsel  to  make  known  to 
the  agents  the  matters,  grounds  and  issues  subsequently 
presented  by  appellee  at  the  trial.  No  information  of  any 
kind,  regarding  the  oral  agreement  of  1906,  or  the  prop- 
erty held  in  joint  tenancy  or  tenancy  in  common,  was 
given  by  any  one  to  any  of  the  investigating  agents. 
[R.  248-249,  266-267,  327,  351-352,  356,  430.] 

The  reason  why  the  claim  for  refund,  protests  and 
complaint  or  amended  complaint  did  not  refer  to  or  even 
suggest  the  existence  of  the  oral  agreement  of  1906,  is 
quite  evident.  Appellee  testified  on  cross-examination  [R. 
307]  that  she  told  her  counsel  for  the  first  time  of  the 
existence  of  the  oral  agreement  "about  eight  weeks  ago," 
or  only  eight  weeks  prior  to  the  trial  of  the  case.     The 


District  Court  later  in  the  trial  commented  on  appellee's 
testimony  as  follows  [R.  330]  : 

"Mrs.  Ferry  herself  has  stated  that  the  first  time 
she  mentioned  that  [referring  to  the  agreement  of 
1906]  was  some  eight  weeks  before  this  trial." 

The  court  further  stated  [R.  331]  : 

"Aren't  we  bound  by  the  two  instruments,  the 
claim  and  the  amendment  to  the  claim?  [Referring 
to  the  protest  of  April  4,  1940.]  Can  we  read  any- 
thing into  them  that  is  not  there?" 

If  anything  further  is  needed  to  show  that  the  oral 
agreement  of  1906  was  a  mere  afterthought  and  presented 
for  the  first  time  at  the  trial,  we  need  only  examine  the 
federal  estate  tax  return  where  appellee  stated  that  dece- 
dent [R.  608]  "desired  to  and  did  by  the  creation  of  these 
trusts  enter  into  a  property  settlement  with  his  wife"  and 
her  statement  [R.  609]  that: 

"It  is  further  contended  that  the  interest  retained 
by  Catherine  B.  Ferry  in  the  trusts  hereinbefore  set 
forth  was  not  transferred  to  her  by  decedent  but  rep- 
resents the  community  property  acquired  by  decedent 
and  Catherine  B.  Ferry  since  their  marriage.   *   *   *" 

Appellee's  execution  of  the  trust  indentures,  as  one  of 
the  trustors,  is  explained  by  her  statement  in  the  federal 
estate  tax  return  [R.  609]  : 

"That  it  was  necessary,  and  affiant,  Catherine  B. 
Ferry,  did,  join  in  the  creating  of  these  trusts,  here- 
inbefore set  forth  and  in  so  creating  these  instru- 
ments affiant  received  only  that  which  was  already 
her  property  pursuant  to  the  laws  of  the  State  of 
California.  [Meaning,  of  course,  the  laws  with  re- 
gard to  community  property.]     *    *    ♦" 
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It  is  also  significant  that  appellee  made  no  claim  in  the 
return,  claim  for  refund,  protests,  or  otherwise  that  she 
was  entitled  to  one-half  of  the  stocks,  bonds,  cash  or 
to  the  other  property  standing  in  the  name  of  the  dece- 
dent. If  appellee  had  recalled  the  1906  agreement  at  the 
time  of  the  filing  of  the  return,  or  the  claim,  or  the 
protests,  or  at  any  time  prior  to  the  running  of  the  statute 
of  limitations  for  the  filing  of  a  claim  for  refund,  she 
would  have  asserted  her  rights  to  one-half  of  all  the 
property  shown  in  the  federal  estate  tax  return.  The 
findings  of  the  District  Court  in  this  case  would  have 
entitled  her  to  do  so. 

As  pointed  out  to  the  District  Court  [R.  430],  no  evi- 
dence was  produced  to  show  that  any  of  the  premiums 
on  the  life  insurance  were  paid  from  community  property 
of  the  so-called  vested  type  acquired  after  the  effective 
date  of  Section  161(a)  of  the  CaUfornia  Civil  Code  and 
the  District  Court  made  no  finding  to  the  contrary.  As 
to  appellee's  burden  of  proof  see  Rule  v.  United  States 
(C.  Cls.),  decided  December  3,  1945  (1945  C.  C.  H.  In- 
heritance, Estate  and  Gift  Tax  Service,  par.  10,241).  It 
is  equally  clear  that  judgment  for  appellee  cannot  be  sus- 
tained on  the  grounds  that  the  mere  execution  of  the  trust 
indentures  gave  rise  at  that  time  to  a  division  of  the 
trust  property  such  as  to  make  her  a  contributor  of  one- 
half  of  the  corpora  of  the  trusts.  The  entire  record  in- 
dicates that  appellee  abandoned  that  contention.  Further- 
more, her  execution  of  the  trust  indentures  was  required 
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by  the  trustees  because  the  trusts  contained  California  com- 
munity property  (acquired  prior  to  the  effective  date  of 
Section  161(a)  of  the  California  Civil  Code).  That  is 
the  substance  of  appellee's  statement  in  the  federal  estate 
tax  return.  [R.  609.]  As  above  stated,  the  claim  and 
protests  were  not  based  on,  nor  did  they  refer  to,  the  fact 
that  some  of  the  properties  transferred  in  trust  were 
held  prior  thereto  by  appellee  and  decedent  as  joint  tenants 
or  tenants  in  common.  The  District  Court  erred  in  ad- 
mitting any  evidence  relative  thereto;  furthermore,  so 
far  as  the  claim  and  supporting  papers  are  concerned,  ap- 
pellee made  no  contribution  toward  the  purchase  of  any 
of  the  properties.  Consequently,  the  entire  value  of  the 
properties  so  held  would  have  been  included  in  decedent's 
taxable  estate  had  they  not  been  transferred  to  a  taxable 
trust.  See  Tyler  v.  United  States,  281  U.  S.  497;  United 
States  V.  Jacobs,  306  U.  S.  363. 

The  District  Court  erred  in  admitting  any  evidence 
on  issues  not  raised  in  the  claim  for  refund;  that  is,  the 
court  should  have  excluded  any  evidence  relative  to  the 
oral  agreement  of  1906,  to  the  payment  by  appellee  of  the 
insurance  premiums  from  her  separate  funds,  and  any  evi- 
dence relative  to  property  held  by  appellee  and  decedent 
as  joint  tenants  or  tenants  in  common.  The  District 
Court  erred  in  making  any  findings  relative  to  those  issues 
and  erred  in  making  the  finding  that  the  Commissioner 
was  apprised  of  and  considered  such  issues. 
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Conclusion. 

The  entire  judgment  of  the  District  Court,  except  the 
portion  thereof  relating  to  trust  No.  1080  concerning 
which  no  appeal  was  taken,  should  be  reversed. 

Respectfully  submitted, 

Sewall  Key, 
Acting  Assistant  Attorney  General, 

A.  F.  Prescott, 
James  P.  Garland, 
Special  Assistants  to  the  Attorney  General. 

Charles  H.  Carr, 

United  States  Attorney, 

Edward  H.  Mitchell, 

Assistant  United  States  Attorney. 

January,  1946. 
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The  facts  and  the  opinion  are  set  out  in  the  Record,  to 
which  the  attention  of  this  Honorable  Court  is  respectfully 
directed. 

Opinion  Below. 

No  formal  opinion  was  handed  down  by  the  District 
Court  in  this  case.  The  Findings  of  Fact  and  Conclusions 
of  Law  were  filed  by  the  Court.     [Record,  pp.  45  to  67.] 

No  question  of  jurisdiction  is  involved. 
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Question  Presented: 

Whether  the  grounds  upon  which  the  judgment  was 
based  were  presented  in  a  Claim  for  Refund  or  in  any 
amendment  to  the  claim  or  were  considered  by  the  Com- 
missioner in  acting  upon  the  claim  or  any  amendment,  or 
were  before  the  Commissioner  in  acting  upon  the  claim 
or  any  amendment,  or  whether  the  defects,  if  any,  in  the 
claim  were  waived? 

Appellee  respectfully  submits  that:  She  has  fully  and 
completely  complied  with  the  law,  statutes,  and  regulations 
involved  in  this  case. 


The  Appellant  Contends  That  the  Appellee,  Taxpayer, 
Did  Not  Comply  With  Section  3772,  26  U.  S.  C, 
1934  Edition,  and  With  the  Treasury  Regulations 
80,  1934  Edition,  Article  99.  This  Claim  Is  Un- 
founded. 

Section  3772  provides  that  (a)  there  must  be  a  Claim 
for  Refund  filed  with  the  Commissioner  of  Internal  Reve- 
nue and  (b)  that  the  Claim  for  Refund  should  conform 
to  the  regulations  established  by  the  Secretary  of  the 
Treasury. 

The  appellee,  taxpayer,  did  file  a  Claim  for  Refund. 
[Record,  p.  502  et  seq.] 

The  Regulations  say  that  the  Claim  for  Refund  must 
be  made  on  Form  843.  That  was  done.  [Record,  p.  502, 
Exhibit  E,  first  two  words.] 

The  Regulations  say  that  the  Claim  for  Refund  must 
".  .  .  set  forth  in  detail  and  under  oath  each  ground 
upon  v/hich  a  refund  is  claimed  and  facts  sufficient  to  ap- 
prise the  Commissioner  of  the  exact  basis  thereof    .    .    ." 
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(Treasury    Regulations    80,     1934    Edition.    Article    99. 
Quoted  in  Brief  for  the  Appellant,  pp.  3  and  4. ) 

The  Claim  for  Refund  conforms  exactly  to  the  Regula- 
tions. It  presents  all  the  facts  that  are  pertinent  to  the 
issues  in  this  case  and  all  the  claims  that  have  been  dis- 
cussed and  adjudicated  in  all  the  proceedings  uj)  t(^  this 
point.  [See  Record,  p.  502  ct  scq.,  and  a  detailed  analysis 
in  II  below.] 

II. 

The  Claim  for  Refund  Presented  Three  Points  to  the 
Commissioner  of  Internal  Revenue. 

1.  The  first  point  was  that  only  one-half  of  the  corpora 
of  the  trusts,  with  which  this  action  is  concerned,  should 
have  been  included  in  the  deceased  husband's  estate  for 
Federal  estate  tax  purposes,  because 

(a)  There  was  an  agreement  made  between  the 
spouses  as  of  1905  that  all  of  the  property  which 
either  or  both  of  the  spouses  acquired  thereafter 
would  be  vested  in  them  jointly,  and  each  was  to  have 
ownership  of  a  vested,  undivided  one-half  interest. 
This  agreement  was  confirmed  by  a  long  continued 
course  of  conduct  extending  up  to  the  day  of  the  death 
of  the  husband;  and 

(b)  Each  spouse  put  the  one-half  interest  which 
that  spouse  owned  into  the  corpora  of  the  designated 
trusts;  and 

(c)  The  interest  of  each  spouse  was  the  interest 
which  a  joint-tenant  always  has.  [Record,  pp.  505- 
508.] 

Form  706,  the  Federal  Estate  Tax  Return,  presented 
the  same  facts  which  were- put  into  the  Claim  for  Refund. 
[See  Schedule  E-1 ;  Record,  p.  562,  at  pp.  605  to  609. J 


The  Protest  embodied  the  same  claims  which  were  'pre- 
sented in  the  Claim  for  Refund  and  the  same  facts  which 
were  set  out  in  Form  706.  [See  Record,  p.  953  at  954, 
fourth  paragraph;  Defendant's  Exhibit  F.] 

The  Complaint  of  the  appellee,  taxpayer,  presents  the 
same  grounds  for  refund  that  the  Claim  for  Refund  pre- 
sented. [Record,  p.  2  at  pp.  6,  7  and  8,  first  full  para- 
graph.] 

The  Amended  Answer  of  the  Government  specifically 
denied  the  allegations  in  the  Complaint.  [See  Record,  p. 
12,  at  pp.  13  and  14.] 

The  Pre-Trial  Brief  of  the  Collector  of  Internal  Reve- 
nue presented  arguments  on  precisely  the  same  claims 
which  the  Appellee-Taxpayer  had  put  into  her  Claim  for 
Refund  and  presented  no  other  grounds.  See  Plaintiff's 
Exhibit  No.  65,  where  "the  ultimate  questions"  as  phrased 
by  government  counsel  are  presented.  [Record,  pp.  835 
and  841.] 

The  District  Court  made  Findings  of  Fact  which  estab- 
lished factually  the  exact  claims  which  the  appellee  had 
made  in  her  Claim  for  Refund.  [Record,  pp.  53  to  56; 
Findings  of  Fact  Nos.  XX  to  XXX,  inclusive.] 

The  District  Court  also  decided  the  same  questions  of 
law  which  Appellee  had  presented  in  her  Claim  for  Re- 
fund and  which  had  been  embodied  in  the  Protest  and 
which  had  been  copied  by  the  government  in  the  Pre-Trial 
Brief,  and  decided  them  in  favor  of  Appellee-Taxpayer. 
[Record,  pp.  63  to  65;  Conclusions  of  Law  Nos.  VIII  to 
XIII,  inclusive.] 

2.  The  second  point  presented  in  the  Claim  for  Refund 
was   that   one-half   of   the   proceeds    from   the    Insurance 
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Policies  talven  out  on  the  life  of  the  decedent  husband  be- 
longed to  the  surviving  wife,  because  all  the  i)rcmiunis 
were  paid  out  of  funds  which  belonged  equall\'  to  both 
spouses,  so  that  one-half  the  proceeds  belonged  to  the 
Appellee-Taxpayer  and  should  not  be  taxed  to  the  estate  of 
the  decedent  husband.  [Record,  p.  502  at  508,  first  full 
paragraph. 

The  Complaint  of  the  appellee,  taxpayer,  clearly  sets  out 
the  same  facts  and  the  issues  relating  to  the  insurance 
policies.      [Record,  p.  2  at  p.  8,  paragraph  X.] 

The  Amended  Answer  by  the  government  expressly 
deals  with  the  Insurance  Policies  and  avers  that  the  appel- 
lant defendant  was  without  truth  or  information  sufficient 
to  form  a  belief  as  to  the  truth  of  the  averment  that  the 
wife  had  any  interest  in  the  insurance  policies. 

Thus,  the  facts  concerning  the  Insurance  Policies  and 
the  legal  questions  involved  were  clearly  raised  by  the 
pleadings. 

Form  706,  the  Federal  Estate  Tax  Return,  presented  the 
same  claim  and  the  same  facts  upon  which  the  Claim  for 
Refund  was  based.  [See  Schedule  C-2;  Record,  pp.  585- 
592.] 

The  Protest  embodied  the  same  claims  which  were  in- 
cluded in  the  Claim  for  Refund  and  the  same  facts  which 
were  set  out  in  Form  706.  [Record,  p.  954.  "Second"; 
955,  957,  second  full  paragraph,  last  paragraph.] 

The  Pre-Trial  Brief  of  the  Collector  of  Internal  Reve- 
nue presents  and  argues  the  same  facts  and  questions  of 
law  which  the  appellee,  taxpayer,  sets  out  in  her  Claim 
for  Refund.      [Record,  p.  835,  at  pp.  839  to  841.] 


The  District  Court  made  Findings  of  Fact  which  estab- 
lished factually  the  precise  claims  which  the  appellee,  tax- 
payer, had  presented  in  her  Claim  for  Refund.  [Record, 
p.  45,  at  pp.  57  to  58;  Findings  of  Fact  Nos.  XXXIII  to 
XXXVI,  inclusive.] 

The  District  Court  also  decided  the  same  questions  of 
law  which  had  been  presented  by  appellee,  taxpayer,  in  her 
Claim  for  Refund  and  which  had  been  argued  by  Govern- 
ment Counsel  in  their  Pre-Trial  Brief.  [Record,  pp.  62- 
63;  Conclusions  of  Law,  Nos.  1  to  IV,  inclusive.] 

3.  The  third  point  presented  in  the  Claim  for  Refund 
was  that  the  case  of  U.  S.  v.  Goodyear,  99  F.  (2d)  523 
and  Lang  v.  Commissioner,  304  U.  S.  264,  and  the  pro- 
visions of  the  California  Civil  Code,  sections  158,  1619, 
1621,  2280,  were  controlling  in  this  case.  [Record,  pp. 
506-507.] 

Form  706  does  not  require  any  statement  of  the  legal 
support  for  the  data  given  in  that  form. 

The  Protest  adds  the  case  of  Hill  v.  Commissioner,  24 
B.  T.  A.  1144,  to  the  cases  adduced  in  the  Claim  for  Re- 
fund. 

The  Pre-Trial  Brief  of  the  Collector  of  Internal  Reve- 
nue discussed  the  Lang  case  [Record,  pp.  840-841]  and 
the  Goodrich  case,  but  ignored  the  provisions  of  the  Cali- 
fornia Civil  Code,  and  the  Hill  case. 

The  District  Court  made  Findings  of  Fact  which  estab- 
lished factually  that  the  Commissioner  of  Internal  Revenue 
knew  and  considered  all  the  claims  made  by  the  appellee, 
taxpayer,  in  her  Claim  for  Refund,  that  the  Pre-Trial 
Brief  of  the  government  contained  the  same  material  upon 
which  the  Claim  for  Refund  was  made,  and  that  the  Com- 
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missioner  of  Internal  Revenue  had  not  been  ".  .  .  at  any 
time  or  in  anywise  or  manner  deceived,  misled,  or  imposed 
upon  by  the  trial  of  and  the  decision  upon  each  and  all  of 
said  grounds  relied  upon  by  the  i)laintiff  .  .  .''  |  Record, 
p.  61,  Findings  of  Facts,  Nos.  XXXVI,  XXXVII, 
XXXVIII.] 

The  attention  of  this  Honorable  Court  is  respectfully 
called  to  the  apposite  language  of  Mr.  Justice  Stone  (now 
I\Ir.  Chief  Justice  Stone)  in  the  case  of  Tucker  v.  Alex- 
ander, 275  U.  S.  228  at  231,  which  says: 

"The  statute  and  the  regulations  must  be  read  in 
the  light  of  their  purpose.  They  are  devised,  not  as 
traps  for  the  unwary,  but  for  the  convenience  of  gov- 
ernment officials  in  passing  upon  claims  for  refund 
and  in  preparing  for  trial.  Failure  to  observe  them 
does  not  necessarily  preclude  recovery.  If  compliance 
is  insisted  upon,  dismissal  of  the  suit  may  be  followed 
by  a  new  claim  for  refund  and  another  suit  within 
the  period  of  limitations.  If  the  Commissioner  is  not 
deceived  or  misled  by  the  failure  to  describe  accurately 
the  claim,  as  obviously  he  was  not  here,  it  may  be 
more  convenient  for  the  government  and  decidedly 
in  the  interest  of  an  orderly  administrative  procedure 
that  the  claim  should  be  disposed  of  upon  its  merits 
on  a  first  trial  without  imposing  upon  government 
and  taxpayer  the  necessity  of  further  legal  proceed- 
ings. We  can  perceive  no  valid  reason  why  the  re- 
quirements of  the  regulations  may  not  be  wai\ed  for 
that  purpose." 

The  District  Court  reached  Conclusions  of  Law  and 
gave  judgment  for  appellee,  taxpayer,  on  the  precise  legal 
questions  which  were  presented  by  the  appellee,  taxpayer, 
in  her  Claim  for  Refund.     [Record,  pp.  62  to  67,  inch] 


Hence,  the  Record,  as  it  comes  before  this  Court,  com- 
pletely disproves  the  contention  of  the  appellant  that  the 
decision  of  the  Instant  Court  was  based  on  the  facts  and 
claims  which  had  been  presented  by  the  appellee,  taxpayer, 
to  the  Commissioner  of  Internal  Revenue  in  her  Claim  for 
Refund. 

The  Record  establishes  that  the  appellee-taxpayer,  had 
fully  conformed  to  Treasury  Regulations  No.  80  (1934 
Edition)  and  to  the  provision  of  26  U.  S.  C.  1940  Edition, 
Section  3772,  which  governs  the  Claim  for  Refund  made 
by  the  appellee,  taxpayer. 

III. 

It  Is  Respectfully  Submitted  That  the  Cases  Cited  by 
the  Government  Are  Not  at  All  in  Point  as  to  the 
Question  Which  Is  Involved  in  This  Appeal. 

In  the  case  of  Goodrich  Company  v.  United  States,  135 
Fed.  (2d)  456,  affirmed  on  other  grounds  321  U.  S.  125, 
the  ground  given  in  the  claim  for  refund  was  that  the  right 
to  a  refund  came  as  the  result  of  an  assignment  from 
the  former  owner  of  the  property  which  was  subject  to 
taxation,  while  the  complaint  alleged  that  the  right  to  a 
refund  came  to  the  taxpayer  because  of  the  operation 
of  law.  The  language  quoted  from  this  case  by  appellant 
was  not  considered,  accepted,  nor  affirmed  by  the  United 
States  Supreme  Court.  (See  Goodrich  v.  United  States, 
321  U.  S.  126  at  127.) 

In  United  States  v.  Felt  &  Farrant  Company,  283  U. 
S.  269,  the  claim  for  refund  gave  as  its  sole  ground  for 
a  refund  that  the  taxpayer  was  entitled  to  special  relief 
under  section  210  of  the  Act  of  1917,  but  the  complaint 
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in  the  suit  which  was  filed  asserted  a  right  to  a  refund  be- 
cause of  a  right  to  deductions  which  were  based  on  the 
exhaustion  and  obsolescence  of  patterns. 

In  Maryland.  Casualty  Company  v.  United  States,  251 
U.  S.  342,  the  claimant,  taxpayer,  failed  completely  to 
follow  the  requirements  of  the  statute. 

In  United  States  v.  Memphis  Cotton  Oil  Company,  288 
U.  S.  62,  no  grounds  whatever  were  stated  in  the  taxpay- 
er's claim  for  refund. 

In  Angelus  Milling  Co.  7'.  Commissioner,  325  U.  S.  293, 
Rehearing  denied  June  18,  1945,  the  form  which  was  re- 
quired by  the  Regulations  was  not  followed  at  all. 

The  case  of  Tucker  v.  Alexander,  273  U.  S.  28,  is  not 
at  all  in  point  for  the  argument  made  by  the  government. 
We  have  quoted  above  the  salient  and  most  pertinent  lan- 
guage in  the  case.  The  attention  of  this  Court  is  respect- 
fully directed  once  more  to  that  language. 

It  is  respectfully  submitted  that  the  cases  cited  by  the 
Government  can  not  be  used  as  precedents  in  any  sense 
in  the  instant  case,  where  the  grounds  set  out  in  the  Claim 
for  Refund  and  the  grounds  alleged  in  the  Complaint  in 
the  District  Court  were  exactly  alike. 

It  would  unnecessarily  extend  and  cumber  this  brief 
to  analyze  those  cases  in  detail. 

There  was  no  possibility  that  the  Commissioner  of  In- 
ternal Revenue  was  not  apprised  of  the  facts  and  the 
claims  which  the  appellee,  taxpayer,  had  made  and  was 
making  in  this  case. 
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IV. 

Copies  of  All  Five  Trusts  Were  Submitted  at  the  Time 
Form  706  Was  Filed.  Attached  to  All  These 
Trusts  Are  Complete  Lists  of  the  Corpora  of  the 
Trusts,  Stating  in  Detail  the  Contents. 

However,  on  April  12,  1943,  a  Stipulation  was  entered 
into  between  E.  H.  Mitchell,  Esq.,  for  counsel  for  defend- 
ant, and  Claude  I.  Parker,  Ralph  W.  Smith  and  John 
Moore  Robinson,  Counsel  for  plaintiff.  On  pages  476 
to  482,  both  inclusive  [Vol.  II,  Exhibits]  appear  a  detailed 
list  of  parcels  of  real  property,  wherein  it  was  expressly 
stipulated  as  a  fact  that  24  parcels  of  real  property  were 
held  by  Peter  Ferry  and  Catherine  B.  Ferry  as  joint  ten- 
ants with  right  of  survivorship,  by  deeds  executed  before 
the  properties  were  placed  in  trust,  and  one  parcel  held 
as  tenants  in  common. 

We  must  digress  and  call  the  court's  attention  to  the 
discussion  of  the  California  Supreme  Court  in  the  case 
of  Siberell  v.  Siberell  (1932),  214  Cal.  767,  at  773,  where 
the  Court  said: 

"The  use  of  community  funds  to  purchase  the  prop- 
erty and  the  taking  of  title  thereto  in  the  name  of  the 
spouses  as  joint  tenants  is  tantamount  to  a  binding 
agreement  between  them  that  the  same  shall  not  there- 
after be  held  as  community  property  but  instead  as  a 
joint  tenancy  with  all  the  characteristics  of  such  an 
estate.  It  would  be  manifestly  inequitable  and  a  sub- 
version of  the  rights  of  both  husband  and  wife  to 
have  them  in  good  faith  enter  into  a  valid  engage- 
ment of  this  character,  and  following  the  demise  of 
either,  to  have  a  contention  made  that  his  or  her  share 
in  the  property  was  held  for  the  community,  thus 
bringing  into  operation  the  law  of  descent,  adminis- 
tration,  rights   of   creditors  and  other   complications 
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which  would  defeat  the  right  of  surznvorship,  the 
chief  incident  of  the  lazv  of  joint  tenancy.  A  joint 
tenancy  is  one  estate  and  in  it  the  rights  of  the 
spouses  are  identical  and  co-extensive."  (Emphasis 
supplied.) 

The  importance  of  this  stipulation  with  respect  to  the 
title  to  the  real  property  before  it  was  placed  in  trust 
cannot  be  minimized,  because  it  destroys  the  government's 
contention  that  title  to  this  real  property  should  have 
been  ignored  by  the  court. 

The  traditional  solemnity  of  stipulations  between  coun- 
sel and  their  binding  effect  have  received  such  well  estab- 
lished recognition  that  discussion  of  the  effect  of  these 
stipulations  should  be  superfluous. 

However,  the  appellant's  brief  discloses  obliviousness  to 
this  stipulation  and  it  is  therefore  important  to  call  this 
Court's  attention  to  the  binding  effect  of  these  stipula- 
tions, and  quotations  are  hereby  made  as  follows: 

Oscanyan  v.  Winchester  Anns  Co.,  103  U.  S.  261  at  p. 
263,  26  L.  Ed.  539: 

"In  the  trial  of  a  cause,  the  admissions  of  counsel, 
as  to  matters  to  be  proved,  are  constantly  received 
and  acted  upon.  They  may  dispense  with  proof  of 
facts  for  which  witnesses  would  otherwise  be  called. 
They  may  limit  the  demand  made  or  the  set-off 
claimed.  Indeed,  any  fact  bearing  upon  the  issues 
involved,  admitted  by  counsel,  may  be  the  ground  of 
the  court's  procedure,  equally  as  if  established  by  the 
clearest  proof;  and  if  in  the  progress  of  a  trial, 
either  by  such  admission  or  proof,  a  fact  is  developed 
which  must  necessarily  put  an  end  to  the  action,  the 
court  may,  upon  its  own  motion  or  that  of  counsel,  act 
upon  it  and  close  the  case."  (See,  also,  60  C.  J., 
57;  7  C.  J.  S.,  921.) 
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It  is  further  true  that  in  the  government's  Pre-Trial 
Brief  the  government  anticipated  that  the  existence  of 
the  legal  title  as  disclosed  by  the  Stipulation  would  present 
contentions  with  which  they  disagreed. 

All  this  is  stated  in  rebuttal  of  the  government's  insist- 
ence that  issues  have  been  presented  at  the  trial  which 
it  could  not  anticipate. 

There  is  also  confusion  on  the  part  of  the  government 
with  respect  to  issues  of  law.  The  fact  that  the  claim 
for  refund  and  the  various  documents,  protests,  and 
stipulations  of  the  taxpayer  all  contain  facts  from  which 
different  legal  inferences  can  be  drawn,  imposes  no  duty 
upon  the  taxpayer  to  argue  all  questions  of  law  in  advance 
of  the  trial.  It  would  be  a  strange  theory  that  because  the 
trial  of  the  case  unfolded  new  questions  of  law,  that  there 
has  been  an  unfair  advantage.  This  is  particularly  novel 
in  a  tax  proceeding  involving  questions  of  law  currently 
affected  by  a  wealth  of  discussion  in  the  Tax  Courts,  the 
Federal,  District,  and  Circuit  Courts,  and  in  the  United 
States  Supreme  Court,  many  conflicting  and  unsettled, 
particularly  during  the  period  following  this  controversy. 
It  would  be  indeed  an  exceedingly  exaggerated  compliment 
to  assume  that  counsel  for  a  taxpayer  must  be  prepared 
to  argue  every  question  of  law  involving  a  tax  refund 
before  the  controversy  comes  to  trial. 

In  this  respect  reference  is  hereby  made  to  the  case  of 
Wunderle  v.  McCaiiyhn,  38  Fed.  Rep.  (2d)  258  at  260: 

"I  am  of  the  opinion  that  where,  as  in  this  case,  the 
deduction  of  a  specific  item  of  credit  claimed  but  sub- 
sequently disallowed  by  the  Commissioner  is  the  basis 
of  the  claim,  a  claim  for  refund,  setting  forth  fully 
and  in  detail  all  the  facts  and  circumstances  giving 
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rise  to  the  claim,  is  a  sufficient  compliance  with 
the  statute,  and  further,  that  the  fact  that  an 
erroneous  legal  theory  is  presented,  or,  more  speci- 
fically, that  the  deduction  is  claimed  as  a  bad  debt 
when  it  is  really  something  else,  does  not  destroy 
the  legal  sufficiency  of  the  claim  for  refund.  The  re- 
quirement of  the  statute  (26  USCA  §156)  is  'a  claim 
for  refund  or  credit  .  .  .  according  to  the  provi- 
sions of  law  in  that  regard,  and  the  regulations  of  the 
Secretary  of  the  Treasury  established  in  pursuance 
thereof  .  .  .'  The  regulations  in  force  require 
that  'all  the  facts  relied  upon  in  support  of  the  claim 
shall  be  clearly  set  forth  under  oath.'  In  Tucker 
V.  Alexander,  275  U.  S.  228,  48  S.  Ct.  45,  72  L.  Ed. 
253,  the  Supreme  Court  said:  'The  statute  and  the 
regulations  must  be  read  in  the  light  of  their  pur- 
pose. They  are  devised,  not  as  traps  for  the  un- 
wary, but  for  the  convenience  of  government  of- 
ficials in  passing  upon  claims  for  refund  and  in  pre- 
paring for  trial.'  " 

In  the  case  at  bar,  appellee's  grounds  for  recovery  in 
the  claim  for  refund  and  in  the  complaint  are  identical, 
i.  e.,  in  each  document  Mrs.  Ferry  contended  that  she  was 
the  owner  of  one-half  of  the  property.  The  ultimate  facts 
supporting  said  grounds  are  clearly  set  forth.  At  the 
most,  it  could  be  argued  that  the  appellee  failed  to  insert 
in  her  claim  all  of  the  evidentiary  facts. 

It  is  respectfully  submitted,  and  examination  of  the 
voluminous  records  in  this  matter  will  show,  that  it  was 
not  the  intention  of  Congress  to  compel  a  taxpayer  to  set 
forth  in  a  claim  for  refund  all  the  evidentiary  matters. 

Another  important  decision  is  the  case  of  l) .  S.  v.  Mem- 
phis Cotton  Oil  Co.,  77  Law  Ed.  613,  where  Judge  Car- 
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doza  gave   careful   consideration   to   questions   of   refund 
claims  and  said: 

"The  claim  for  refund  filed  with  the  Commissioner 
in  June,  1927,  was  not  subject  to  rejection  on  the  score 
of  the  time  of  its  submission.  As  to  this  the  parties 
are  agreed.  Indefinite  and  general  it  was,  and  hence, 
until  amended  or  supplemented,  an  inadequate  com- 
pliance with  the  Treasury  requirement  that  the  facts 
relied  upon  in  support  of  a  claim  are  to  be  stated 
under  oath.  Beyond  doubt  it  might  have  been  re- 
jected as  irregular  while  its  form  was  uncorrected. 
This  is  far  from  saying  that  there  was  the  presenta- 
tion of  a  new  claim  and  not  the  perfecting  of  an  old 
one  when  the  gaps  were  filled  thereafter." 

This  Court  can  not  assume  that  a  widow,  filing  a  claim 
for  refund,  will  conceal  a  valid  ground  for  refund  and 
thereby  incur  the  expense  of  litigation.  This  was  well 
stated  in  the  case  of  Union  &  New  Haven  Trust  Co.  v. 
Eaton,  20  Fed.  (2d)  419,  page  421 : 

"But  it  is  urged  that  the  specified  ground  for  a  re- 
fund of  this  amount  was  not  urged  in  the  plaintiff's 
claim  for  refund,  and  that  the  plaintiff"  is  therefore 
precluded  from  setting  up  this  ground  in  this  action. 
I  am  unable  to  draw  any  such  conclusion  from  a 
.  study  of  the  statute.  Obviously,  the  statute  requires 
nothing  more  than  that  a  claim  for  refund  be  duly 
filed  with  the  Commissioner  of  Internal  Revenue.  In 
order  to  induce  favorable  action,  a  claimant  will  as- 
sign as  many  grounds  for  such  refund  as  he  is  cog- 
nizant of.  It  is  not  to  be  expected  that  a  claimant 
will  conceal  a  valid  ground  for  a  refund  merely  in 
order  to  obtain  an  opportunity  of  incurring  the  ex- 
penses of  litigation.  It  is  to  be  observed  that,  whether 
claimant  assigned  grounds  or  not,  the  statute  merely 
requires  that  he  file  his  claim  for  refund.     To  hold, 
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therefore,  that  a  plaintiTf  is  precluded  from  asserting 
a  reason  for  a  refund  that  he  has  not  advanced  in  his 
notice  of  claim  is  to  read  a  condition  into  the  statute 
not  legislated  by  Congress.  To  assert  that  Congress 
has  the  power  to  impose  any  condition  that  it  sees 
fit  to  the  grant  of  a  right  to  sue  the  sovereign  is  true 
enough,  but  also  irrelevant.  The  question  here  is : 
What  is  the  condition  that  Congress  has  actually  im- 
posed ?" 

A  substantial  portion  of  the  recovery  given  appellee  in 
the  judgment  in  this  matter  was  based  upon  the  exclusion 
from  the  gross  estate  of  a  portion  of  the  life  insurance 
upon  the  life  of  the  decedent  upon  the  ground  contained 
in  the  amendment  to  the  claim  for  refund.  This  amend- 
ment to  the  claim  for  refund  was  filed  with  the  Commis- 
sioner in  the  form  of  a  protest.     [Vol.  Ill,  p.  953.] 

The  evidence  adduced  in  the  trial  of  the  cause  supports 
the  judgment  of  the  Court  in  this  matter.  The  evidence 
shows  that  Mrs.  Ferry's  share  of  the  income  from  the 
trusts,  which  naturally  was  her  separate  property,  was 
deposited  in  joint  bank  accounts.  [Vol.  I,  Tr.  of  Record, 
pp.  190,  192,  193,  194,  195,  431,  432,  and  435.]  The  evi- 
dence further  shows  that  all  the  premiums  of  all  of  said 
policies  of  insurance  were  paid  for  on  checks  drawn  on 
said  bank  accounts.  [Tr.  of  Record,  pp.  434,  435,  799- 
822,  both  inch] 

On  page  24  of  appellant's  brief,  counsel  states : 

"It  is  also  significant  that  appellee  made  no  claim 
in  the  return,  claim  for  refund,  protests,  or  other- 
wise, that  she  was  entitled  to  one-half  of  the  stocks, 
bonds,  cash,  or  other  property  standing  in  the  name 
of  the  decedent." 
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This  appears  to  interject  a  collateral  issue  into  this  ton- 
troversy.  Criticism  of  a  taxpayer  in  a  proceeding  of  this 
nature  because  she  is  not  ruthless  and  does  not  demand 
every  last  cent  that  is  refundable  is  very  severe,  when 
there  was  in  fact  no  net  estate.  However,  we  think  fur- 
ther examination  of  the  facts  will  show  that  the  probate 
estate  received  consideration  by  the  government  and  coun- 
sel for  the  taxpayer.  Attention  should  here  be  called  to 
page  827,  Vol.  Ill,  Book  of  Exhibits,  where  the  following 
statement  appears: 

"Deductions Total    $14,126.18  $9,909.60 

Recommended  allowable  only  to  the  extent  of  the  value 
of  the  gross  estate  Probated." 

In  other  words,  no  issue  arises  with  reference  to  these 
assets  because  they  have  been  absorbed  by  allowable 
deductions. 

When  Catherine  B.  Ferry,  the  widow,  filed  the  required 
verified  federal  estate  tax  return,  she  incorporated  therein 
her  sworn  statement  in  the  following  words: 

"That  it  was  necessary,  and  affiant,  Catherine  B. 
Ferry,  did  join  in  the  creating  of  these  trusts,  here- 
inbefore set  forth  and  in  so  creating  these  instruments 
received  only  that  which  was  already  her  property 
pursuant  to  the  laws  of  the  State  of  CaHfornia." 
[Vol.  II,  Exhibits,  p.  609.] 

Such  language  does  not  mean  "the  laws  with  regard  to 
community  property."  It  is,  therefore,  appropriate  to 
quote  section  161  of  the  Civil  Code  of  California,  which 
says: 

"A  husband  and  wife  may  hold  property  as  joint 
tenants,  tenants  in  common  or  as  community  prop- 
erty/' 
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Furthermore,  in  the  case  of  Harlow  v.  Standard  Im- 
provement Co.,  145  Cal.  477  at  480,  the  Supreme  Court  of 
the  State  of  CaHfornia  said : 

"Under  Section  161  of  the  Civil  Code  the  husband 
and  wife  may  hold  property  as  joint  tenants,  tenants 
in  common  or  as  community  property;  and  in  the  ab- 
sence of  any  evidence  of  the  source  of  the  moneys 
with  which  the  house  was  built,  or  of  the  manner  in 
which  the  property  was  acquired  there  is  no  pre- 
sumption that  it  was  community  property,  or  separate 
property  of  either  spouse,  rather  than  that  it  was 
held  by  them  in  joint  tenancy,  or  as  tenants  in  com- 
mon." 

This  discussion  is  necessary  because  of  the  presence  of 
a  parenthetical  statement  on  page  23  of  appellant's  brief. 

Here  the  writer  of  appellant's  brief  has  arbitrarily  added 
to  Mrs.  Ferry's  previously  quoted  statement  the  following 
language:  "(Meaning,  of  course,  the  laws  with  regard 
to  community  property,)". 

Mrs.  Ferry  and  her  counsel  should  be  the  best  judges 
of  what  they  intended  the  language  in  the  estate  tax 
return  to  mean.  But  if  it  is  contended  that  this  language 
means  solely  community  property,  then  a  reexamination 
of  the  previous  citations  will  dispel  any  such  miscon- 
ception. 

These  citations  are  hereby  given  because  it  is  apparent 
that  the  government  is  taking  an  entirely  too  narrow  view- 
point with  respect  to  the  title  to  property  involved  in  this 
estate.  It  is  ignoring  a  principle  consistently  followed 
by  the  Treasury  Department  in  dealing  with  questions  of 
this  nature  and  which  have  been  stated  with  precision  by 
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Mr.  Justice  Frankfurter  in  Helvering  v.  Hallock,  309  U. 
S.  105  at  114,  Vol.  84  Law  Ed.  610,  where  he  said: 

''In  determining  whether  a  taxable  transfer  becomes 
complete  only  at  death,  we  look  to  substance,  not  to 
form." 

The  principles  so  definitely  and  consistently  apparent 
in  the  law  of  taxation  were  adhered  to  by  the  Trial  Court. 

The  Trial  Court  had  before  it  the  question  as  to  whether 
or  not  the  appellee,  taxpayer,  owned  a  half  interest  in  the 
property,  which  is  now  the  corpora  of  the  several  trusts 
involved  in  this  case.  The  government  claimed  that  the 
appellee,  taxpayer,  did  not  own  the  property  in  question. 
The  Trial  Court,  after  considering  all  the  evidence  sub- 
mitted by  both  sides,  decided  that  the  appellee,  taxpayer, 
did  own  a  half  interest  in  the  property  which  is  now 
held  in  the  trusts  which  are  of  moment  in  this  case,  and 
made  a  finding  of  fact  to  that  effect,  in  spite  of  the  dif- 
ficulties of  finding  an  exact  terminology  with  which  to  de- 
scribe the  existing  situation. 

The  irrelevancy  of  the  niceties  of  terminology  when  a 
half  interest  actually  exists  which  may  fit  into  various 
categories  is  recognized  by  the  Federal  Courts  and  finds 
apt  expression  in  the  case  of  Valensin  v.  Valensm,  28  Fed. 
599  at  601,  where  the  Court  said: 

"There  can  be  no  possible  doubt,  upon  the  evidence, 
that  the  understanding  and  uniform  practice  of  the 
parties,  for  several  years  during  the  entire  period 
of  their  joint  occupancy,  was  that  the  proceeds  of 
the  separate  property  of  each  should  be  regarded  as 
common  property,  in  which  both  were  jointly,  equally 
interested.  The  property  and  its  proceeds  were 
mingled  with  the  knowledge,  and  apparent  assent,  of 
both.     No  separate  account  was  ever  kept,  and  no 
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separation  of  their  property  made.  Both  used  it  and 
treated  it  as  common.  Now,  whether  the  carrying 
on  of  this  business  is  called  a  technical  partnership, 
or  whether  the  parties,  by  mutual  agreement  and 
unvaried  practice,  during  all  the  time  they  lived  to- 
gether on  the  lands,  put  the  proceeds  of  the  property, 
and  of  its  management,  into  a  common  pool  and  were 
by  mutual  understanding  co-owners  and  joint  tenants, 
or  tenants  in  common,  can  make  no  difference  as  to 
a  recovery  in  this  action.  If  not  technically  a  part- 
nership, it  is  essentially  one." 

And  on  page  602: 

"That  the  wife  is  competent  to  enter  into  such  ar- 
rangement with  her  husband,  respecting  his  and  her 
separate  property,  and  the  proceeds  thereof,  as  clearly 
appeared  to  have  existed  in  this  case,  seems  unques- 
tionable, under  our  Code.  'Either  husband  or  wife 
may  enter  into  any  engagement  or  transaction  with 
the  other,  or  with  any  other  person,  respecting  prop- 
erty, which  either  might  if  unmarried.'  Civil  Code, 
§158;  Alexander  v.  Bouton,  55  Cal.  19." 

Due  consideration  must  also  be  given  to  the  fact  that 
the  transactions  between  Mr.  and  Mrs.  Ferry  had  their 
inception  many  years  ago  and  were  between  a  husband 
and  wife.  Such  arrangements  were  informal  and  lacked 
the  precision  present  when  strangers  contract.  The  courts 
recognize  the  wide  latitude  of  evidence  applicable  to 
situations  of  this  nature.  See  Perkins  v.  Sunset  Tel.  and 
Tel.  Co.,  155  Cal.  720,  where  the  Court  said: 

"It  will  be  seen  by  an  examination  of  the  authori- 
ties cited  above  that  the  utmost  freedom  of  contract 
exists  in  California  between  husband  and  wife  and  that 
the  courts  will  resort  to  circumstantial  evidence  fur- 
nished by  the  general  conduct  of  the  spouses  with  ref- 
erence to  their  property  in  determining  the  existence 
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or  non-existence  of  a  contract  where  the  exact  terms 
of  the  alleged  agreement  have  escaped  the  memory  of 
one  or  both  of  the  parties  to  it.  In  the  case  at  bar 
there  was  both  positive  evidence  and  also  testimony 
as  to  facts  and  circumstances  tending  to  show  that 
the  contract,  whereby  the  husband  remitted  to  his 
wife  all  his  interest  in  that  which  would  ordinarily 
have  been  community  property,  was,  and  had  been  in 
existence  for  a  long  period  of  years.  The  findings 
upon  that  subject  were  supported  by  the  evidence." 

V. 

Relative  to  the  Taxation  of  the  Trusts,  the  Grounds 
Upon  Which  the  Judgment  Was  Based  Were 
Considered  by  the  Commissioner,  as  Evidenced  by 
His  Admission. 

The  Pre-Trial  Brief  which  was  received  in  evidence  in 
this  matter  [Record,  p.  442]  contains  the  following  state- 
ment by  the  government  as  to  the  grounds  and  contentions 
of  appellee  before  the  Commissioner  on  the  matter  of  her 
ownership  of  one-half  of  the  properties  that  went  into 
the  trusts.  In  said  Pre-Trial  Brief  it  is  stated  [Record, 
p.  837]  : 

"Before  the  Commissioner,  plaintiff  contended  that 
for  tax  purposes  an  undivided  half  of  the  properties 
placed  in  the  trusts  was  originally  owned  by  her,  but 
never  presented  to  the  Commissioner  sufficient  evi- 
dence to  establish  such  fact.  What  evidence  plaintiff 
will  produce  at  the  trial  to  support  such  factual  con- 
tention is  at  this  time  unknown  to  the  defendant." 
(Italics  supplied.) 

It  is  to  be  noted  that  the  drafter  of  this  Pre-Trial  Brief, 
E.  H.  Mitchell,  Esq.,  Counsel  for  the  government,  was 
present  in  Court  during  the  entire  trial  of  this  matter, 
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yet  no  attempt  was  made  to  introduce  evidence  at  vari- 
ance with  said  statement  in  the  Pre-Trial  Brief  or  to 
show  that  said  representation  of  fact  in  said  Pre-Trial 
Brief  was  false  and  unfounded. 

In  acting  upon  a  claim  for  refund  the  Commissioner  is 
bound  by  the  grounds  he  considers. 

See  Union  Trust  Co.  of  Pittsburgh,  ct  al.  v.  McCaughn, 
24  Fed.  (2d)  459;  6  A.  F.  T.  R.  7325. 

Conclusion. 

The  appellee,  taxpayer,  therefore  respectfully  submits: 

1.  That  there  is  no  variance  between  the  facts  and 
the  grounds  which  she  stated  in  her  Claim  for  Refund 
and  the  facts  and  the  ground  which  she  stated  in  her 
Complaint  in  the  District  Court; 

2.  The  Commissioner  of  Internal  Revenue  was  con- 
sistently and  in  various  ways  advised  of  the  bases  of 
the  contentions  made  by  the  appellee,  taxpayer; 

3.  The  Judgment  of  the  District  Court  was  properly 
predicated  upon  the  evidence  presented  at  the  trial;  and 

4.  That  the  Findings  of  Fact,  as  made  by  the  Trial 
Court,  and  the  Conclusions  of  Law,  as  reached  by  the  Trial 
Court,  were  properly  made  and  reached. 

It  is,  therefore,  submitted  that  the  judgment  of  the  Trial 
Court  in  this  case  should  be  affirmed. 

Respectfully  submitted, 

Claude  I.  Parker, 
Ralph  W.  Smith, 
John  Moore  Robinson, 

Counsel  for  Appellee. 
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2  Universal  Pictures  Company,  Inc.,  etc. 

In  the  Superior  Court  of  the  State  of  California 
in  and  for  the  County  of  Los  Angeles 

No.   488314 

ROBERT  CUMMINGS, 

Plaintiff, 

V. 

UNIVERSAL   PICTURES   COMPANY,   INC.  a 
corporation, 

Defendant. 

COMPLAINT  FOR  DECLARATORY  AND  OTHER 

RELIEF 

Plaintiff  complains  of  defendant  and  alleges: 

I. 

Defendant  is  now,  and  was  at  all  times  hereinafter 
mentioned,  a  corporation  duly  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Delaware, 
and  is  now,  and  was  at  all  times  hereinafter  mentioned, 
qualified  to  do  business  in  the  State  of  California,  with 
its  principal  office  for  the  transaction  of  business  in  the 
City  of  Los  Angeles,  County  of  Los  Angeles,  State  of 
California. 

II. 

On  or  about  November  21,  1938,  plaintiff  and  de- 
fendant entered  into  a  written  contract,  a  copy  of  which, 
as  originally  executed,  is  annexed  hereto  marked  Exhibit 
"A"  and  by  reference  made  a  part  hereof.  Since  Novem- 
ber 21,  1938,  said  contract  has  at  various  and  sundry 
times  been  amended  by  the  parties.  Said  amendments  are 
not,  nor  are  any  of  them,  pertinent  [2]  to  the  controversy 
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herein  alleged  and  for  that  reason  are  not  pleaded  herein. 
Said  contract  (hereinafter  referred  to  as  "the  contract" 
or  "said  contract")  was  at  all  times  from  November  21, 
1938  to  and  including  May  29,  1943,  subsisting  between 
said  parties.  The  present  controversy  arises  by  reason 
of  the  fact  that  defendant  contends  that  said  contract 
still  exists  between  the  parties  and  plaintiff  contends  that 
it  was  terminated  on  May  29,  1943.  Said  controversy 
arises  out  of  the  facts  hereinafter  alleged. 

III. 

On  or  about  April  10,  1943,  defendant  demanded  of 
plaintiff  that  plaintiff  portray  the  role  of  "Hank"  in  a 
photoplay  then  entitled  "Fired  Wife."  Plaintiff  refused 
to  and  did  not  comply  with  said  demand.  Thereafter,  on 
April  15,  1943,  defendant  served  a  written  notice  upon 
plaintiff  placing  said  plaintiff  upon  suspension.  Said 
notice  is  as   follows,  to-wit: 

"UNIVERSAL  PICTURES  COMPANY,  INC. 

Universal  City,   California 

April  15,  1943 

Registered  Mail 
Mr.  Robert  Cummings 
14111  Sherman  Way 
Van  Nuys,  California 

Dear  Mr.  Cummings: 

This  is  to  notify  you  that  by  reason  of  your  failure, 
refusal  or  neglect  to  perform  your  obligations  under 
your  contract  of  employment  with  us  dated  Novem- 
ber 21,  1938,  as  heretofore  amended,  and  particularly 
by  reason  of  your  failure,  refusal  or  neglect  to  report 
to  us  on  April  12,  1943  in  accordance  with  our  notice 
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to  you  [3]  dated  April  10,  1943,  we  elect  to  and  do 
hereby  exercise  the  right  granted  us  under  the  pro- 
visions of  paragraph  12  of  said  contract  to  refuse 
to  pay  you  any  compensation  during  the  period  of 
such  failure,  refusal  or  neglect. 

At  the  time  of  such  failure,  refusal  or  neglect  you 
were  cast  to  portray  a  role  in  a  photoplay,  to-wit :  the 
role  of  *Hank'  in  the  photoplay  now  entitled  'Fired 
Wife.'  By  reason  of  your  failure,  refusal  or  neglect, 
we  are  engaging  another  person  to  portray  such  role. 
We  accordingly  elect  to  and  do  hereby  exercise  the 
further  right  granted  us  under  the  provisions  of  said 
paragraph  12  of  said  contract  to  refuse  to  ^pay  you 
any  compensation  until  the  completion  of  such  role 
by  such  other  person. 

This  notice  is  served  upon  you  without  prejudice 
to  or  waiver  of  any  other  rights  and/or  remedies 
which  we  may  have  in  the  premises,  all  such  other 
rights  and/or  rejiiedies  being  expressly  reserved  by 
us. 

Very  truly  yours, 

UNIVERSAL  PICTURES  COMPANY,  INC. 
Edward  Muhl  By  Edward  Muhl 

epw:vv  Assistant  Secretary" 

IV. 

The  role  of  "Hank"  in  the  photoplay  then  entitled 
"Fired  Wife"  was  completed  by  the  person  who  had  been 
substituted  for  plaintiff  to  portray  such  role  on  or  prior 
to  May  18,  1943.  [4] 
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V. 

On  May  18,  1943,  defendant  served  a  second  written 
notice  upon  plaintiff  advising  plaintiff  that  by  reason 
of  his  refusal  to  play  the  role  of  "Hank,"  and  his  sus- 
pension as  a  consequence  of  said  refusal,  that  the  term 
of  said  contract  had  been  extended  for  a  period  of  five 
weeks  and  two  days  commencing  April  12,  1943.  and  ad- 
vising plaintiff  that  he  was  being  further  suspended. 
Said  written  notice  is  as  follows,  to-wit: 

"UNIVERSAL  PICTURES  COMPANY,  INC. 

Universal  City,   California 
May  18,  1943 

Registered   Mail 
Mr.   Robert  Cummings 
c/o  Mr.  Oscar  Cummins 
9441   Wilshire   Boulevard, 
Beverly  Hills,  California 

Dear  Mr.  Cummings: 

Your  employment  under  your  contract  of  employ- 
ment with  us  dated  November  21,  1938,  as  heretofore 
amended,  has  been  suspended  by  reason  of  your  fail- 
ure, refusal  and/or  neglect  to  perform  your  obliga- 
tions under  said  contract,  as  amended,  for  a  period 
of  five  (5)  weeks  and  two  (2)  days  commencing 
April  12,  1943.  This  is  to  notify  you  that  we  have 
elected  to  and  do  hereby  exercise  the  right  granted 
under  the  terms  of  said  contract,  as  amended,  to  ex- 
tend the  term  of  your  employment  thereunder  for  a 
period  equivalent  to  the  suspension  by  reason  of  said 
failure,  refusal  and/or  neglect. 
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Your  employment  under  said  contract,  as  amended, 
will  be  further  suspended  during  the  con-  [5]  tinu- 
ance  of  your  present  failure,  refusal  and/or  neglect 
to  perform  your  obligations  thereunder,  and  we  re- 
serve the  right  to  extend  your  employment  under  said 
contract,  as  amended,  for  an  equivalent  period. 

This  notice  is  served  upon  you  without  prejudice 
to  or  waiver  of  any  other  rights  and/or  remedies 
which  we  may  have  in  the  premises,  all  such  other 
rights  and/or  remedies  being  expressly  reserved  by 
us. 

Very  truly  yours, 

UNIVERSAL  PICTURES  COMPANY,  INC. 
Edward  Muhl  By  Edward  Muhl 

jab/j  Assistant  Secretary" 

VI. 

Between  the  dates  of  April  10,  1943,  and  May  18, 
1943,  both  inclusive,  plaintiff  received  no  notices  of  any 
kind  or  nature  from  defendant  other  than  the  two  above 
pleaded.  No  demand,  oral  or  written,  was  made  by  de- 
fendant at  any  time  after  April  10,  1943  that  plaintiff 
report  to  defendant  in  connection  with  any  other  picture 
or  for  any  services  pursuant  to  said  contract. 

VII. 

On  May  26,  1943.  plaintiff,  pursuant  to  the  terms  and 
provisions  of  said  contract,  appeared  at  the  offices  of 
the  defendant  and  demanded  of  defendant  payment  of 
salary  as  fixed  by  said  contract  for  that  portion  of  the 
week  beginning  May  19,  1943  and  ending  May  22,  1943. 
Plaintiff  alleges  that  Exhibit  "A"  provides  that  the  pay- 
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ment  of  weekly  salary  by  defendant  to  plaintiff  be  made 
on  Wednesday  of  each  week  for  services  rendered  in  the 
preceding  week  from  Monday  to  Saturday,  both  inclu- 
sive. [6]  or  for  any  part  of  such  preceding  week.  De- 
fendant, at  said  time,  to-wit,  on  May  26,  1943,  failed  and 
refused  to  pay  salary  to  plaintiff  in  accordance  with  said 
contract  and  the  demand  of  plaintiff  and  did  not  at  said 
time,  and  has  not  at  any  time  since,  nor  has  anyone  on 
behalf  of  defendant,  paid  said  salary  to  plaintiff  in  ac- 
cordance with  said  contract  and  said  salary  has  not  been 
paid. 

VIII. 

Defendant's  refusal  and  failure  to  pay  salary  to  plaintiff 
for  that  portion  of  the  week  beginning  on  May  19th  and 
ending  on  May  22nd,  both  dates  inclusive,  pursuant  to  the 
demand  of  plaintiff  made  on  May  26,  1943,  as  aforesaid, 
constituted  a  material  breach  of  said  contract,  and  plain- 
tiff" did  promptly,  and  on  May  29,  1943,  advise  defendant 
in  writing  of  said  material  breach  and  his  election  to 
terminate  said  contract  by  reason  of  said  breach,  said 
written  notice  from  plaintiff  to  defendant  being  as  fol- 
lows, to-wit: 

"Universal  Pictures  Co.,  Inc.  May  29,  1943 

Universal  City,  California 

Under  date  of  May  18,  1943,  you  notified  me  that 
you  considered  my  contract  with  you  dated  November 
21,  1938,  suspended  for  a  period  of  5  weeks  and  2 
days,  commencing  April  12.  1943,  and  you  purported 
to  exercise  a  right  of  extension  with  respect  to  said 
alleged  suspension. 

Under  second  paragraph  of  said  letter,  you  state 
that  said  contract  is  further  suspended  after  the  ex- 
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piration  of  said  period  because  of  my  purported 
failure,  refusal  and/or  neglect  to  perform  my  obliga- 
tions thereunder.  As  you  are  well  aware,  there  has 
been  no  failure,  refusal  and/or  neglect  of  my  part 
to  perform  my  obligations  under  said  contract  [7] 
at  any  time  since  the  expiration  of  said  period  of 
5  weeks  and  2  days,  assuming,  without  admitting, 
that  there  was  such  a  failure  with  respect  to  said 
period  of  5  weeks  and  2  days.  Assuming  that  you 
had  the  right  of  suspension  for  said  period  of  5 
weeks  and  2  days,  such  suspension  would  have  ended 
on  May  18,  1943.  Accordingly,  compensation  was 
payable  to  me  under  said  contract  for  the  period 
after  May  18,  1943.  On  May  26,  1943,  (on  which 
date  compensation  under  said  contract  was  payable 
to  me),  at  or  about  2:30  P.  M.,  demand  was  made 
upon  you  for  the  payment  of  the  compensation  due 
and  payable  on  said  date. 

At  said  time,  you  failed  and  refused  to  pay  me 
the  compensation  which  was  due  and  payable  under 
said  contract.  Such  failure  and  refusal  was  a  mate- 
rial breach  by  you  of  your  obligations  under  said 
contract  and  I  hereby  notify  you  that  I  elect  to  and 
do  hereby  terminate  said  contract  by  reason  of  such 
failure  and  refusal. 

This  notice  is  served  upon  you  without  prejudice 
to  or  waiver  of  any  other  rights  and/or  remedies 
which  I  may  have  in  the  premises,  all  such  other 
rights  and/or  remedies  being  expressly  reserved  by 
me. 

ROBERT  CUMMINGS" 
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IX. 

Thereafter,  on  June  2.  1943.  defendant  advised  plaintiff 
in  writing-  that  it  did  not  consider  said  contract  terminated 
and  that  it  did  not  consider  that  there  had  been  any  breach 
of  said  contract.  Said  notice  from  defendant  to 
plain-   [8]    tiff,  being  as  follows,  to-wit: 

"UNIVERSAL  PICTURES  COMPANY,  INC. 

Universal  City,  California 

June  2,   1943 

Registered  Mail 
Mr.  Robert  Cummings 
c/o  Oscar  Cummins 
9441  Wilshire  Boulevard 
Beverly  Hills,  California 

Dear  Mr.  Cummings: 

This  is  to  acknowledge  receipt  of  your  telegram 
of  June  1,  1943. 

Please  be  advised  that  despite  your  purported  ter- 
mination of  your  contract  with  us,  dated  November 
21,  1938,  we  will  continue  to  treat  and  consider  said 
contract  as  being  in  full  force  and  effect. 

In  our  notice  to  you  under  date  of  May  18,  1943, 
we  notified  you  that  your  employment  under  said 
contract,  as  amended,  would  be  further  suspended 
during  the  continuance  of  your  failure,  refusal  and/or 
neglect  to  perform  your  obligations  thereunder. 

At  no  time  since  April  12,  1943,  up  to  and  includ- 
ing the  present  time,  have  you  notified  us  of  your 
willingness  to  perform  pursuant  to  the  terms  of  said 
contract,  as  amended.     If  you  are  willing  to  resume 
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your  services  under  said  contract,  as  amended,  please 
notify  Mr.  Muhl  at  our  studio,  and  upon  your  re- 
porting pursuant  to  such  notification,  we  will  ter- 
minate the  suspension  of  your  employment.  [9] 
Failing  such  notification  by  you,  your  employment 
will  continue  in  suspension  during  the  continuance  of 
your  present  failure,  refusal  and/or  neglect  to  per- 
form your  obligations  under  said  contract,  as 
amended,  and  until  you  do  report  ready  to  resume 
and  perform  your  services  under  said  contract,  as 
amended. 

We  reserve  the  right  to  extend  your  employment 
under  said  contract,  as  amended,  for  a  period 
equivalent  to  the  period  of  such  suspension,  and  this 
notice  is  served  upon  you  without  prejudice  to  or 
waiver  of  any  other  rights  and/or  remedies  which 
we  may  have  in  the  premises,  all  such  other  rights 
and/or  remedies  being  expressly  reserved  by  us. 

Very  truly  yours, 

UNIVERSAL  PICTURES  COMPANY,  INC. 
Edward  Muhl  By  Edward  Muhl 

jab/j  Assistant  Secretary" 

X. 

Since  May  29,  1943,  there  has  been  an  interchange 
of  notices  and  letters  from  defendant  to  plaintiff  and 
from  plaintiff  to  defendant,  the  purport  of  which  is  that 
defendant  claims  that  said  contract  is  still  existing  and 
subsisting  between  plaintiff  and  defendant,  and  plaintiff 
claims  that  said  contract  by  reason  of  the  material  breach 
of  defendant,  as  herein  alleged,  has  been  terminated  by 
plaintiff',  as  of  May  29,  1943,  and  no  longer  exists  be- 
tween them. 
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XI. 

Plaintiff  asserts  that  by  reason  of  the  matters  and 
things  herein  alleged  that  an  actual  controversy  exists 
be-  [10]  tween  said  parties  and  that  it  is  necessary  that 
the  Court  declare  the  rights  of  said  parties  growing  out 
of  the  controversy  herein  alleged  and  determine  whether 
or  not  said  contract  was  terminated  as  of  May  29,  1943, 
as  plaintiff'  contends,  or  whether  or  not  said  contract  is 
still  subsisting  and  valid,  as  defendant  contends. 

And  for  a  Second  and  Separate  Cause  of  Action  Plain- 
tiff Alleges : 

I. 

Plaintiff  hereby  repeats,  re-alleges  and  re-pleads  the 
allegations  contained  in  Paragraphs  I  to  VII,  both  in- 
clusive, of  its  first  cause  of  action,  as  if  fully  set  out 
herein  at  length, 

II. 

Pursuant  to  the  terms  of  said  contract,  defendant  is 
indebted  to  plaintiff'  for  salary  and  compensation  earned 
by  plaintiff  for  that  portion  of  the  week  beginning  May 
19,  1943  and  ending  May  22,  1943,  both  dates  inclusive, 
and  for  the  week  beginning  May  24,  1943  and  ending 
May  29,  1943,  both  dates  inclusive,  in  the  sum  of 
$2,500.00. 

III. 

Plaintiff  has  heretofore  made  demand,  and  hereby  makes 
demand  of  defendant  for  tlie  payment  of  said  $2,500.00, 
and  defendant  has  failed,  refused  and  neglected  to  pay 
the  same,  or  any  part  thereof,  and  the  same  has  not,  or 
any  part  thereof,  "been  paid. 


12  Universal  Pictures  Company,  Inc.,  etc. 

And  for  a  Third  and  Separate  Cause  of  Action,  Plain- 
tiff Alleges: 

I. 

Plaintiff  hereby  repeats,  re-alleges  and  re-pleads,  the 
allegations  contained  in  Paragraphs  I  and  II  of  its  [11] 
first  cause  of  action,  as  fully  as  if  set  out  herein  at 
length. 

II. 

Commencing  with  the  period  of  approximately  one  year 
after  the  date  of  the  execution  of  said  contract  between 
plaintiff  and  defendant,  defendant  has  deliberately  with 
malice  and  in  bad  faith  embarked  upon  a  course  of  action 
in  respect  of  plaintiff  for  the  purpose  of  using  plaintiff 
in  minor  roles,  and  such  roles  as  would  discredit  plaintiff 
and  imperil  his  future,  and  roles  w^hich  were  out  of  char- 
acter and  not  consistent  with  the  abilities  and  talents  of 
plaintiff  and  has  on  numerous  and  sundry  occasions,  too 
numerous  to  mention,  unreasonably  demanded  of  plaintiff 
that  plaintiff  portray  roles  for  which  he  was  unsuited 
and  which  would  discredit  plaintiff  and  impair  his  stand- 
ing as  an  actor  and  has  demanded  of  plaintiff  that  he 
render  his  services  in  photoplays  which  would  discredit 
plaintiff  and  impair  his  standing  as  an  actor,  all  for  the 
sole  purpose  of  discrediting  plaintiff  with  the  end  in 
vie\\'  of  depreciating  plaintiff's  abilities  and  talents  as 
an  actor  and  of  destroying  his  potential  future  as  an 
actor.  In  this  regard,  plaintiff  specifically  alleges  that 
the  executive  officers  of  defendant  have  on  various  and 
sundry  occasions  advised  plaintiff  that  he  was  a  "son-of- 
a-bitch"  and  that  "they  would  run  him  ragged,"  and 
that  he  was  a  "bastard"  and  they  "would  teach  him  a 
lesson." 
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III. 

Plaintiff  entered  into  said  contract  with  defendant  in 
good  faith  and  upon  the  fundamental  representations 
made  by  defendant  and  implicit  in  said  contract  and 
every  covenant  and  condition  thereof,  that  defendant 
would  be  reasonable  in  its  judgment  affecting  the  use 
of  plaintiff's  services  and  that  the  defendant  would 
exercise  good  faith  in  the  use  of  plaintiff's  services 
and  would  utilize  the  talents  and  abilities  of  plaintiff  to 
their  best  advantage  and  for  the  mutual  advantage  and 
benefit  [12]  of  plaintiff  and  defendant.  Defendant  has 
been  on  the  contrary  unreasonable  in  its  demands  upon 
plaintiff  for  the  rendition  of  his  services  and  has  wholly 
failed  to  exercise  good  faith  and  reasonableness  in  its 
purported  performance  of  said  contract  continuously 
from  approximately  one  year  after  the  date  of  the  execu- 
tion of  said  contract  to  April  10,  1943,  and  on  the  con- 
trary has  since  the  execution  of  said  contract  with  cal- 
culation and  design,  in  bad  faith  and  with  malice,  un- 
reasonably exploited  the  services  of  plaintiff  for  the 
sole  purpose  of  mis-using  his  talents  and  abilities  and 
destroying  plaintiff's  future  as  an  actor. 

IV. 

By  reason  of  the  matters  and  things  alleged  in  this 
third  cause  of  action,  a  controversy  has  arisen  between 
plaintiff  and  defendant  as  to  the  existence  of  said  con- 
tract. Plaintiff'  asserts  that  the  unreasonable  demands 
of  defendant  herein  alleged  constitute  material  breaches 
of  said  contract  and  that  by  reason  thereof  plaintiff  has 
the  right  to  terminate  said  contract. 

Defendant  asserts  that  there  have  been  no  breaches  of 
said  contract  and  that  even  though  breaches  have  oc- 
curred as  herein  alleged   said   breaches  are  not  material 
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breaches    and    that    plaintiff    has    no    right    to    terminate 
said  contract. 

And  for  a  Fourth  Separate  and  Distinct  Cause  of 
Action,  Plaintiff  Alleges: 

I. 

Plaintiff  hereby  repeats,  re-alleges  and  re-pleads  the 
allegations  contained  in  Paragraphs  I  to  XI,  both  inclu- 
sive, of  his  first  cause  of  action  and  allegations  contained 
in  Paragraphs  II  to  IV,  both  inclusive,  of  its  third  cause 
of  action,  as  if  fully  set  out  herein  at  length. 

11. 

Prior  to  April  10,  1943,  defendant  advised  plain-  [13] 
tiff  that  it  desired  to  utilize  the  services  of  plaintiff  to 
portray  the  role  of  "Hank"  in  a  photoplay  then  entitled 
"Fired  Wife."  Plaintiff'  at  said  time  advised  defendant 
that  he  would  not  render  his  services  in  said  role  of 
"Hank"  in  said  photoplay  for  the  reason  that  the  part 
and  the  photoplay  were  not  consonant  with  plaintiff's 
standing  as  an  actor  in  the  motion  picture  industry  and 
that  the  said  demand  of  defendant  was  unreasonable. 
Defendant  agreed  with  the  objections  of  plaintiff,  as 
herein  alleged,  but  stated  to  plaintiff  that  defendant  ex- 
pected to  make  said  photoplay  as  a  "Class  A"  picture  and 
would  implement  and  supplement  the  story  by  means  of 
direction  and  personnel  which  were  then  available  to 
defendant.  Defendant  at  said  time  specifically  represented 
to  plaintiff  that  if  plaintiff  would  agree  to  portray  the 
role  of  "Hank"  in  said  photoplay  that  said  photoplay 
would  be  directed  by  an  outstanding  director  in  the  mo- 
tion picture  industry  comparable  to  Leo  McCarey.  Plain- 
tiff alleges  that  Leo  McCarey  has  been  for  many  years 
and  is  now  recognized  as  one  of  the  outstanding  directors 
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in  the  motion  picture  industry.  Defendant  at  said  time 
further  represented  to  plaintiff  that  the  other  leading 
role  in  said  photoplay  would  be  portrayed  by  Teresa 
Wright  and  that  other  principal  parts  in  said  photoplay 
would  be  portrayed  by  Charles  Coburn  and  Eddie 
"Rochester"  Anderson,  all  of  whom  are  outstanding  per- 
formers in  the  motion  picture  industry. 

Based  upon  said  representations,  and  each  of  them, 
plaintiff  agreed  with  defendant  that  its  demand  was  rea- 
sonable and  advised  defendant  that  he  would  portray 
said  role  of  "Hank"  in  said  photoplay.  On  or  about 
April  10,  1943  defendant  advised  plaintiff  that  said  photo- 
play was  to  be  directed  by  Charles  Lamont  and  that 
Teresa  Wright,  Charles  Coburn  and  Eddie  "Rochester" 
Anderson  would  not  be  included  in  the  cast  of  said  photo- 
play. Plaintiff  alleges  that  at  no  time  prior  to  April 
10,  1943  was  [14]  Charles  Lamont,  nor  has  he  ever  been 
at  any  time  since,  recognized  as  an  outstanding  director 
or  as  a  director  comparable  to  Leo  McCarey.  Plaintiff 
immediately  upon  receipt  of  said  information  from  de- 
fendant did  then  and  there  notify  defendant  that  he 
would  not  render  his  services  in  connection  with  the 
role  of  "Hank"  in  said  photoplay  but  plaintiff  did  at  the 
same  time  advise  defendant  that  if  defendant  complied 
with  the  representations  made  by  defendant  as  herein 
alleged,  plaintiff  would  be  ready,  willing  and  able  to  ren- 
der his  services  in  said  photoplay  and  would  portray  the 
role  of  "Hank"  in  said  photoplay. 

Plaintiff  is  informed  and  believes  and  upon  said  in- 
formation and  belief  alleges  that  the  principal  photography 
on  said  photoplay  was  commenced  on  or  about  April  12, 
1943  and  was  completed  upon  the  expiration  of  five  (5) 
weeks    and    two    (2)    days    from    said    date.     Plaintiff 
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alleges  directly  that  Leo  McCarey  did  not  direct  said 
photoplay  nor  did  any  other  person  recognized  as  an  out- 
standing director  in  the  motion  picture  industry,  or  as  a 
director  comparable  to  Leo  McCarey,  direct  said  photo- 
play. Teresa  Wright,  Charles  Coburn,  and  Eddie  "Roch- 
ester" Anderson  did  not,  nor  did  any  of  them,  portray 
or  play  any  of  the  roles  in  said  photoplay. 

in. 

Since  May  18,  1943,  several  written  notices  have 
been  transmitted  from  defendant  to  plaintiff.  Defendant 
in  said  written  notices  further  purports  to  suspend  plain- 
tiff, setting  forth  as  the  reason  therefor  the  purported 
failure  of  plaintiff"  to  comply  with  the  demand  of  defend- 
ant to  portray  the  role  of  ''Hank"  in  the  photoplay  "Fired 
Wife"  as  alleged  in  Paragraph  II  hereof,  and  defendant 
asserts  in  its  said  written  notices  that  as  a  consequence 
of  said  purported  failure  of  plaintiff  that  defendant  has 
the  right  to  and  has  placed  plaintiff  upon  continuing  sus- 
pension, and  has  the  right  to  and  has  extended  the  [15] 
term  of  said  contract  for  the  period  of  said  continuing 
suspension. 

Plaintiff  alleges  that  he  was  ready,  able,  and  willing  to 
render  his  services  to  defendant  in  accordance  with  the 
terms  of  said  contract  at  all  times  from  April  10,  1943 
to  and  including  May  29,  1943,  on  which  last  mentioned 
date  plaintiff  voluntarily  terminated  said  contract  for  the 
reasons  alleged  in  the  first  cause  of  action  pleaded 
herein. 

IV. 

By  reason  of  the  matters  and  things  herein  alleged  an 
actual  controversy  exists  between  said  parties.  Plaintiff 
asserts  that  he  has  not  breached  said  contract  in  any 
particular  and  that  defendant  had  no  right  to  place  plain- 
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tifif  upon  suspension  as  it  purports  to  have  done  by  its 
notice  of  May  18,  1943,  or  for  any  lengtli  of  time  what- 
soever, and  further  that  defendant  has  no  right  to  pur- 
l)ort  to  extend  said  contract  for  the  period  of  said  pur- 
ported extensions,  or  any  of  them. 

Defendant  asserts  that  plaintiff  has  breached  said  con- 
tract and  that  defendant  was  within  its  rights  in  pur- 
porting- to  suspend  plaintiff,  as  set  forth  in  its  letter 
dated  May  18,  1943,  and  is  within  its  right  to  place 
plaintiff  upon  continuing  suspension  and  to  keep  plaintiff 
upon  continuing  suspension,  as  alleged  in  Paragraph  III 
hereof,  until  plaintiff  reports  back  to  defendant  ready, 
able  and  willing  to  render  his  services  in  such  capacity 
as  defendant  may  direct,  and  further  that  defendant  has 
the  right  to  extend  said  contract  for  the  period  of  all 
of  said  purported  suspensions. 

Plaintiff  asserts  that  he  was  at  all  times  since  April 
10,  1943  to  and  including  May  29,  1943,  ready,  able  and 
willing  to  render  his  services  pursuant  to  the  terms  of 
said  contract. 

Defendant  asserts  that  plaintiff  was  not  ready,  [16] 
able  or  willing  to  render  services  to  defendant  as  required 
by  said  contract  at  any  time  after  April  10,  1943. 

Plaintiff  asserts  that  said  contract  was  at  all  times  in 
full  force  and  effect  prior  to  April  10,  1943  and  from 
April  10,  1943  to  and  including  May  18,  1943,  and  that 
pursuant  to  the  terms  of  said  contract  plaintiff  was  en- 
titled to  salary  in  the  sum  of  $1,500.00  per  week  as  pro- 
vided by  said  contract.  Plaintiff  alleges  in  this  regard 
that  from  April  12,  1943  to  and  including  May  18,  1943, 
salary  due  and  owing  to  plaintiff  from  defendant  amounted 
to  the  sum  of  $7,750.00,  no  part  of  which  has  been  paid. 

Defendant  asserts  that  by  reason  of  the  purported 
suspension  of  said  contract  by  defendant,  by  its  notice  of 
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May  18,  1943  as  herein  alleged,  defendant  was  not  under 
any  obligation  to  pay  to  plaintiff  salary  as  required  by 
said  contract  from  April  12,  1943  to  and  including  May 
18,  1943. 

Plaintiff  asserts  that  defendant  by  its  notice  of  May 
18,  1943  and  its  subsequent  notices  as  herein  alleged  pur- 
porting to  suspend  plaintiff  and  extend  said  contract,  its 
persistent  refusal  and  omission  to  pay  to  plaintiff  com- 
pensation due  to  plaintiff  from  April  12,  1943  to  May  18, 
1943,  both  dates  inclusive,  its  persistent  refusal  and  its 
failure  to  pay  to  plaintiff  compensation  from  May  19, 
1943  to  May  29,  1943,  both  dates  inclusive,  and  defend- 
ant's unreasonable  demands  upon  plaintiff  constitute  ma- 
terial breaches  of  said  contract,  as  a  consequence  of  which 
plaintiff  has  the  right  to  terminate  said  contract. 

Defendant  denies  that  its  conduct  in  respect  of  said 
breaches,  or  any  of  them,  gives  to  plaintiff  the  right  to 
terminate  said  contract. 

Plaintiff  asserts  that  by  reason  of  the  breaches  herein 
alleged  that  a  material  part  of  the  consideration  of 
said  [17]  contract  has  failed,  and  that  as  a  consequence 
of  said  material  failure  of  consideration  plaintiff  has  the 
right  to  rescind  said  contract  and  that  said  contract 
should  be  rescinded.  In  this  connection,  plaintiff  alleges 
that  plaintiff  has  received  nothing  of  value  under  said 
contract  from  defendant  other  than  reasonable  compen- 
sation for  services  already  rendered  and  that  there  is 
nothing  to  return  or  offer  to  return  to  defendant.  Plain- 
tiff, however,  does  hereby  offer  to  do  and  perform  any 
and  all  things  in  connection  with  a  rescission  of  said 
contract  which  to  the  court  may  seem  just  and  equitable 
as  conditions  precedent  to  a  rescission  thereof. 

Defendant  asserts  that  said  alleged  breaches  do  not 
constitute   a   material   failure   of   consideration   and   that 
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plaintiff  has  no  right  to  rescind  said  contract  and  that  no 
rescission  of  said  contract  should  be  decreed. 

Wherefore,  plaintiff  prays  judgment  as  follows : 

(1)  That  the  contract  dated  November  21,  1938,  as 
amended,  be  declared  by  the  court  to  have  been  terminated 
by  defendant  on  ]\Iay  29,  1943,  that  since  May  29,  1943 
said  contract  has  been  terminated,  and  that  said  parties 
have  no  contractual  rights  or  duties  each  to  the  other 
by  virtue  of  said  contract,  as  amended,  since  May  29, 
1943. 

(2)  Said  contract  be  declared  terminated  and  at  an 
end,  by  reason  of  the  unreasonable  demands  and  bad 
faith  of  defendant  in  its  alleged  performance  of  said  con- 
tract, and  that  it  be  declared  that  said  parties  have  no 
contractual  rights  or  duties  one  to  the  other  from  the 
date  of  the  judgment  herein. 

(3)  That  the  court  declare  a  rescission  of  said  con- 
tract by  reason  of  a  material  failure  of  consideration  on 
such  terms  if  any,  as  to  the  court  may  seem  just  and 
equitable.    [18] 

(4)  For  the  sum  of  $2,500.00  compensation  or  salary 
due  from  defendant  to  plaintiff  from  May  19,  1943  to 
May  22,  1943,  both  dates  inclusive. 

(5)  For  the  sum  of  $7,750.00  compensation  or  salary 
due  from  defendant  to  plaintiff  from  April  12.  1943  to 
May   18,   1943,  both  dates  inclusive. 

(6)  Cost  of  suit  and  such  other  and  further  relief  as 
to  the  court  may  seem  meet  and  proper  in  the  premises. 

ROTH  AND  BRANNEN  and 
JOSEPH  J.  CUMMINS 
By  Lester  Wm.   Roth 

Attorneys  for  Plaintiff  [19] 
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EXHIBIT   "A" 

November  21,  1938 

Universal   Pictures   Company,   Inc. 
Universal  City,  California 

Gentlemen  : 

This  will  confirm  the  following  agreement  between  us: 

(1)  Concurrently  with  the  execution  hereof  you  have 
entered  into  an  agreement  with  me  for  my  services  in 
your  photoplay  now  entitled  "Three  Smart  Girls  Grow 
Up."  As  a  material  part  of  the  consideration  inducing 
you  to  enter  into  said  agreement  executed  concurrently 
herewith  I  hereby  give  and  grant  to  you  the  right  or 
option  to  engage  me  to  render  my  services  for  you  upon 
the  terms,  covenants  and  conditions  set  forth  in  that 
certain  contract  hereunto  attached,  which  contract  is 
hereby  referred  to  and  by  this  reference  made  a  part 
hereof. 

(2)  The  foregoing  option  may  be  exercised  by  you  at 
any  time  up  to  and  including  the  expiration  of  thirty 
(30)  days  after  the  first  public  preview  of  said  photo- 
play now  entitled  "Three  Smart  Girls  Grow  Up"  or  at 
any  time  up  to  and  including,  but  not  later  than,  two  (2) 
days  after  the  date  of  delivery  at  your  New  York  office 
of  the  first  print  of  said  completed  photoplay,  whichever 
is  earlier.  Notwithstanding  the  foregoing,  it  is  agreed 
that  if  for  any  reason  you  do  not  use  or  require  my 
services  in  connection  with  said  photoplay  "Three  Smart 
Girls  Grow  Up,"  the  foregoing  option  shall  not  lapse  or 
terminate  but  shall  remain  in  full  force  and  efifect  and 
in  such  case  said  option  may  be  exercised  by  you  at  any 
time  prior  to  the  expiration  of  thirty  (30)  days  after  the 
payment  to  me  of  the  minimum  guarantee   specified   in 
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paragraph  6  of  my  contract  with  you  executed  concur- 
rently herewith,  relating  to  said  photoplay  "Three  Smart 
Girls  Grow  Up."  Notice  of  the  exercise  of  said  option 
shall  be  in  writing  and  may  be  served  upon  me  by  de- 
positing such  notice  in  the  United  States  mail  addressed 
to  me  c/o  Stanley  Bergerman  &  Company,  9165  Sun- 
set Boulevard,  West  Hollywood,  California,  or  at  such 
other  address  as  I  may  from  time  to  time  indicate  in 
writing,  or  if  you  so  desire,  such  notice  may  be  served 
by  telegraph,  addressed  to  bt  as  aforesaid,  or  by  personal 
delivery.  The  date  of  the  deposit  of  such  notice  in  the 
United  States  mail  or  the  date  of  the  delivery  of  the 
same  by  you  to  the  telegraph  company  or  the  date  of  per- 
sonal delivery,  as  the  case  may  be,  shall  be  the  date  of 
the  service  of  such  notice. 

(3)  I  have  affixed  my  signature  to  the  contract  here- 
unto attached.  In  the  event  you  exercise  the  option 
herein  granted  to  you,  my  signature  to  said  contract  shall 
be  final  and  effective  and  said  contract  shall  be  and  con- 
stitute a  final  and  binding  agreement  between  us,  but 
should  you  not  exercise  the  option  herein  granted  to  you, 
then  my  signature  to  said  contract  shall  be  of  no  effect. 

If  the  foregoing  is  in  accordance  with  your  understand- 
ing and  agreement,  kindly  indicate  your  approval  and 
acceptance  thereof   in  the  space  hereinbelow  provided. 

Yours  very  truly. 

(signed)     ROBERT  CUMMINGS 

Approved  and  accepted ; 
universal  pictures  company,   inc. 
by:    (signed)   CLIFF  WORK 

Vice  President 
And:    (signed)   EDWARD  MUHL 

Assistant  Secretary    [20] 
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UNIVERSAL  PICTURES  COMPANY,  INC.     ^ 

Agreement  executed  at  Universal  City,  California,  No- 
vember 21,  19v38,  by  and  between  Universal  Pictures 
Company,  Inc.,  a  Delaware  corporation,  hereinafter  re- 
ferred to  as  the  "producer",  and  Robert  Cummings,  here- 
inafter referred  to  as  the  ''artist", 

Witnesseth : 

For  and  in  consideration  of  the  covenants,  conditions 
and  agreements  hereinafter  contained  and  set  forth,  the 
parties  hereto  have  agreed  and  do  hereby  agree  as  fol- 
lows: 

1.  The  producer  hereby  employs  the  artist  to  render 
his  exclusive  services  as  herein  required  for  and  during 
the  term  of  this  agreement  and  the  artist  hereby  accepts 
such  employment  and  agrees  to  keep  and  perform  all  of 
the  duties,  obligations  and  agreements  assumed  and  en- 
tered into  by  him  hereunder. 

2.  The  artist  agrees  that  throughout  the  term  hereof 
he  will  render  the  services  hereinafter  specified,  solely 
and  exclusively  for  and  as  requested  by  the  producer;  that 
he  will  render  his  services  as  an  actor  in  such  roles  and 
in  such  photoplays  and/or  other  productions  as  the  pro- 
ducer may  designate;  that  he  will  make  personal  appear- 
ances in  motion  picture  theatres  and/or  other  places  of 
entertainment  and/or  will  render  his  services  as  an  actor 
in  vaudeville,  plays  and/or  in  all  other  kinds  of  perform- 
ances on  the  speaking  stage;  that  he  will  render  his 
services  as  a  radio  performer,  not  only  by  broadcasting 
in  person,  but  also  by  making  electrical  transcriptions 
and/or  by  any  other  present  or  future  methods  or  means; 
that  he  will  render  his  services  as  an  actor  in  television 
productions;  and  that  he  will  render  his  services  in  con- 
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nection  with  the  broadcasting  and/or  transmission  of  his 
Hkeness  and/or  voice  by  means  of  television,  radio  and/or 
otherwise,  whether  such  broadcasting  and/or  transmis- 
sion be  either  directly  or  indirectly  in  connection  with  or 
independent  of  photoplays.  The  artist  further  agrees 
that  he  will  promptly  and  faithfully  comply  with  all  rea- 
sonable instructions,  directions,  requests,  rules  and  regula- 
tions made  or  issued  by  the  producer  in  connection  with 
the  services  to  be  performed  by  the  artist  hereunder;  and 
that  he  will  perform  and  render  his  services  hereunder 
conscientiously  and  to  the  full  limit  of  his  ability  and 
as  instructed  by  the  producer  at  all  times  and  wherever 
required  or  desired  by  the  producer.  The  term  "photo- 
plays" as  used  in  this  agreement  shall  be  deemed  to  include, 
but  not  be  limited  to,  motion  picture  productions  produced 
and /or  exhibited  and /or  transmitted  with  sound  and 
voice  recording,  reproducing  and/or  transmitting  devices, 
television,  radio  devices  and  all  other  improvements  and 
devices  which  are  now  or  hereafter  may  be  used  in  connec- 
tion w^th  the  production  and /or  exhibition  and/or  trans- 
mission of  any  present  or  future  kind  of  motion  picture 
productions. 

3.  The  artist  further  agrees  that  during  the  term  here- 
of he  will  not  render  his  services  as  an  actor,  or  pose,  act, 
appear,  write,  direct  or  render  any  other  services  in  any 
way  connected  with  motion  pictures  or  photoplays,  nor 
will  he  render  any  services  of  any  kind  or  character  what- 
soever, in  any  way  connected  with  dramatic,  theatrical, 
musical,  vaudeville,  radio,  television  or  other  productions, 
shows,  performances  and/or  entertainment,  nor  will  he 
render  any  other  similar  services  to  or  for  himself,  or  to 
or  for  any  other  person,  firm  or  corporation  other  than 
the  producer,  without  the  written  consent  of  the  producer 
first  had  and  obtained.     The  artist   further  agrees   that 
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he  will  not  consent  to  nor  permit  any  other  person  to 
advertise,  announce  or  make  known,  directly  or  indirectly, 
by  paid  advertisements,  press  notices,  or  otherwise,  that 
he  has  contracted  to  do  or  perform  any  act  or  services 
contrary  to  the  terms  of  this  agreement.  The  producer 
shall  have  the  right  to  institute  any  legal  proceedings,  in 
the  name  of  the  artist  or  otherwise,  to  prevent  such  acts, 
or  any  of  them. 

4.  The  artist  expressly  gives  and  grants  to  the  pro- 
ducer the  sole  and  exclusive  right  to  photograph  and/or 
otherwise  reproduce  any  and  all  of  his  acts,  poses,  plays 
and  appearances  of  any  and  all  kinds  during  the  term 
hereof,  and  to  record  his  voice  and  all  instrumental,  musi- 
cal and  other  sound  effects  produced  by  him,  and  to  re- 
produce and/or  transmit  the  same,  either  separately  or 
in  conjunction  with  such  acts,  poses,  plays  and  appear- 
ances, as  the  producer  may  desire;  and  further  gives 
and  grants  to  the  producer  solely  and  exclusively  all 
rights  of  every  kind  and  character  whatsoever  in  and  to 
the  same,  or  any  of  them,  perpetually,  including  as  well 
the  perpetual  right  to  use  the  name  of  the  artist  and 
pictures  or  other  reproductions  of  the  artist's  physical 
likeness,  and  recordations  and  reproductions  of  the  artist's 
voice,  in  connection  with  the  advertising  and  exploitation 
thereof,  as  well  as  in  connection  with  the  advertising 
and  /or  exploitation  of  any  other  services  which  may 
be  required  of  the  artist  hereunder.  The  producer  shall 
have  the  right  to  "dub"  the  voice  of  the  artist  and  all 
instrumental,  musical  and/or  other  sound  effects  to  be 
produced  by  the  artist  to  such  extent  as  may  be  desired 
by  the  producer,  such  dubbing  of  the  artist's  voice  to 
be  in  English  and/or  in  any  other  language  or  languages 
designated  or  desired  by  the  producer.  The  producer 
shall  also  have  the  right  to  use  a  ''double"  for  the  acts, 
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poses,  plays  and  appearances  of  the  artist  to  such  extent 
as  may  be  desired  by  the  producer.  The  artist  does  also 
hereby  grant  to  the  producer,  during  the  term  hereof, 
the  sole  and  exclusive  right  to  make  use  of,  and  to 
allow  others  to  make  use  of,  his  name  for  advertising, 
commercial  and /or  publicity  purposes  (other  than  in  con- 
nection with  the  acts,  poses,  plays  and  appearances  of  the 
artist  hereunder),  as  well  as  the  sole  and  exclusive  right 
to  make  use  of  and  distribute,  and  to  allow  others  to 
make  use  of  and  distribute,  his  pictures,  photographs  or 
other  reproductions  of  his  physical  likeness  and  of  his 
voice  for  like  purposes.  The  artist  shall  at  no  time  dur- 
ing said  term  grant  the  right  to,  authorize  or  willingly 
permit  any  person,  firm  or  corporation  other  than  the  pro- 
ducer to  make  use  of  his  name  or  to  make  use  of  or  dis- 
tribute his  pictures,  photographs  or  other  reproductions 
of  his  physical  likeness  or  of  his  voice,  and  authorizes 
the  producer,  in  the  name  of  the  artist  or  otherwise,  to 
institute  any  proper  legal  proceedings  to  prevent  such 
acts,  or  any  of  them. 

5.  The  artist  agrees  to  conduct  himself  with  due  re- 
gard to  public  conventions  and  morals,  and  agrees  that 
he  will  not  do  or  commit  any  act  or  thing  that  will  tend 
to  degrade  him  in  society  or  bring  him  into  public  hatred, 
contempt,  scorn  or  ridicule,  or  that  will  tend  to  shock, 
insult  or  offend  the  community  or  ridicule  public  morals 
or  decency,  or  prejudice  the  producer  or  the  motion  pic- 
ture,  theatrical   or   radio   industry   in   general. 

6.  The  artist  hereby  expressly  gives  and  grants  to  the 
producer  the  right  to  lend  the  services  of  the  artist  to  any 
other  person  or  persons,  in  any  capacity  in  which  the 
artist  is  required  to  rendered  his  services  hereunder,  upon 
the  distinct   understanding  and   condition,   however,   that 
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this  contract  shall,  nevertheless,  continue  in  full  force  and 
effect  and  that  the  artist  shall  not  be  required  to  do  any 
act  or  perform  any  services  contrary  to  the  provisions  of 
this  agreement.  Any  breach  by  any  such  person,  how- 
ever, of  any  of  the  terms  of  this  [21]  agreement  shall 
not  constitute  a  breach  by  the  producer  of  its  obligations 
or  covenants  under  this  agreement,  nor  shall  the  artist 
have  the  right  to  terminate  this  agreement  by  reason  of 
any  such  breach  by  any  such  person,  but  the  artist,  at 
his  option,  in  the  event  of  such  breach  by  any  such  per- 
son, shall  be  released  from  the  obligation  to  render  further 
services  to  such  person.  In  the  event  that  the  artist  is 
required  to  render  services  for  any  other  person  or  per- 
sons as  hereinabove  provided,  he  agrees  to  render  the 
same  to  the  best  of  his  ability.  Should  the  services  of  the 
artist  be  loaned  to  any  other  person  or  persons  hereunder, 
such  other  person  or  persons,  at  the  option  of  the  pro- 
ducer, shall  be  entitled  to  all  or  any  of  the  advertising 
and  other  rights  in  connection  with  services  rendered  by 
the  artist  for  such  other  person  or  persons  as  are  given 
to  the  producer  under  the  terms  of  this  agreement. 

Rider  to  Paragraph  6 

It  is  understood  and  agreed  that  the  right  granted  to 
the  producer  under  the  provisions  of  this  paragraph  6 
shall  be  limited  to  the  right  to  lend  the  services  of  the 
artist  to  any  so-called  "major"  producer  of  photoplays  or 
to  any  so-called  "independent"  producer  whose  photoplays 
are  released  or  distributed  by  or  through  a  "major"  re- 
leasing or  distributing  organization. 

7.  In  the  event  that  the  producer  desires,  at  any  time 
or  from  time  to  time,  to  apply,  in  its  own  name,  or  other- 
wise, but  at  its  own  expense,  for  life,  health,  accident  or 
other  insurance  covering  the  artist,  the  artist  agrees  that 
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the  producer  may  do  so  and  may  take  out  such  insurance 
for  any  sum  which  the  producer  may  deem  necessary  to 
protect  its  interests  hereunder.  The  artist  shall  have  no 
rjo^ht.  title  or  interest  in  or  to  such  insurance,  but  agrees. 
nevertheless,  to  assist  the  producer  in  procuring  the  same 
by  submitting  to  the  usual  and  customary  medical  and 
other  examinations  and  by  signing  such  applications  and 
other  instruments  in  writing  as  may  reasonably  be  re- 
quired by  such  insurance  company  or  companies. 

8.  In  the  event  that  by  reason  of  mental  or  physical 
disability,  or  otherwise,  the  artist  shall  be  incapacitated 
from  fully  performing  the  terms  hereof  or  complying 
with  each  and  all  of  his  obligations  hereunder,  or  in  the 
event  that  he  suffer  any  facial  or  physical  disfigurement 
materially  detracting  from  his  appearance  on  the  screen 
or  interfering  with  his  ability  to  perform  properly  his 
required  services  hereunder,  or  in  the  event  that  his 
present  facial  or  physical  appearance  be  materially  altered 
or  changed,  or  in  the  event  that  he  suffer  any  impair- 
ment of  his  voice,  then  in  either  or  any  of  said  events  this 
agreement  shall  be  suspended  during  the  period  of  such 
disability  or  incapacity  or  facial  or  physical  disfigurement 
or  change  of  present  facial  or  physical  appearance,  or 
impairment  of  voice,  and  no  compensation  need  be  paid 
the  artist  during  the  period  of  such  suspension.  The  term 
of  this  agreement,  and  all  of  its  provisions  herein  con- 
tained, may  be  extended,  at  the  option  of  the  producer, 
for  a  period  equivalent  to  all  or  any  part  of  the  period 
of  such  suspension.  The  producer,  at  its  option,  in  the 
event  of  the  continuance  of  such  disability  or  incapacity 
or  facial  or  physical  disfigurement  or  change  of  present 
facial  or  physical  appearance  or  impairment  of  voice  for 
a  period  or  aggregate  of  periods  in  excess  of  three  (3) 
weeks  during  the  term  hereof,  may  cancel  and  terminate 
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this  employment.  The  producer  shall  have  the  right,  at  its 
option,  to  have  medical  examinations  of  the  artist  made 
at  any  time  and  from  time  to  time  by  such  physician  or 
physicians  as  the  producer  may  designate. 

9.  In  the  event  that  at  any  time  during  the  term  here- 
of the  producer,  or  any  person  to  whom  the  services  of 
the  artist  are  loaned  by  the  producer  hereunder,  should  be 
materially  hampered,  interrupted  or  interfered  with  in  the 
preparation,  production  or  completion  of  photoplays  by 
reason  of  any  fire,  casualty,  lockout,  strike,  labor  condi- 
tions, unavoidable  accident,  riot,  war,  act  of  God,  or  by 
the  enactment  of  any  municipal,  state  or  federal  ordinance 
or  law,  or  by  the  issuance  of  any  executive  or  judicial 
order  or  decree,  whether  municipal,  state  or  federal,  or 
by  any  other  legally  constituted  authority,  or  by  any 
national  or  local  emergency  or  condition,  or  by  any  other 
cause  of  the  same  or  any  similar  kind  or  character,  or 
if  by  reason  of  the  illness  or  incapacity  of  any  prin- 
cipal member  of  the  cast  (other  than  the  artist)  or  of 
the  director  of  any  photoplay  in  which  the  artist  is  render- 
ing or  is  scheduled  to  render  services,  the  production  of 
such  photoplay  is  suspended,  interrupted  or  postponed, 
or  if  for  any  reason  whatsoever  the  majority  of  the 
motion  picture  threatres  in  the  United  States  shall  be 
closed  for  a  week  or  any  period  in  excess  of  a  week,  then 
and  in  'any  of  said  events  this  agreement,  at  the  option 
of  the  producer,  may  be  suspended,  likewise  during  the 
continuance  of  such  event  or  events,  and  no  compensa- 
tion need  be  paid  the  artist  during  the  period  of  such 
suspension;  and  the  term  of  this  agreement,  at  the  option 
of  the  producer,  may  be  continued  and  extended,  upon 
the  same  terms  and  conditions  as  shall  then  be  operative 
hereunder,  for  a  period  equivalent  to  all  or  any  part  of 
any  period  or  periods  during  which  any  such  event  or 
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events  shall  continue.  If  such  suspension  or  suspensions 
should  continue  for  a  period  or  aggregate  of  periods  in 
excess  of  twelve  (12)  weeks  during  the  term  hereof,  then 
and  in  that  event  either  the  artist  or  the  producer,  at 
his  or  its  option,  may  elect  to  terminate  the  artist's  em- 
ployment hereunder ;  provided,  however,  that  should  the 
artist  desire  to  elect  to  terminate  his  employment  he 
shall  serve  notice  of  such  desire  upon  the  producer,  and 
if  the  producer  should  not  resume  the  payment  of  the 
weekly  compensation  hereinafter  specified,  commencing  as 
of  not  later  than  one  ( 1 )  week  after  the  receipt  of  such 
notice  from  the  artist,  then  and  in  that  event  the  em- 
ployment of  the  artist  hereunder  shall  be  terminated.  If 
the  producer  should  resume  the  payment  of  such  com- 
pensation, commencing  as  of  not  later  than  one  (1)  week 
after  the  receipt  of  such  notice,  then  and  in  that  event 
the  employment  of  the  artist  hereunder  shall  not  be  ter- 
minated, but  shall  continue  in  full  force  and  effect. 

10.  The  artist  warrants  and  represents  to  the  producer 
and  agrees  that  the  artist  is  and  shall  be  a  member  in 
good  standing  of  Screen  Actors  Guild,  Inc.,  and  will 
remain  so  for  the  duration  of  this  contract. 

11.  Notwithstanding  anything  elsewhere  contained 
herein,  it  is  expressly  agreed  that  if  at  the  time  of  the 
expiration  of  this  agreement  the  artist  is  engaged  in  a 
photoplay  or  photoplays  or  in  the  rendition  of  any  of  his 
other  required  services  hereunder,  and  if  the  producer 
shall  not  then  have  exercised  an  option  for  the  further 
services  of  the  artist  for  a  further  period,  then  and  in 
that  event  the  artist's  employment  hereunder,  at  the  option 
of  the  producer,  may  be  continued  and  extended,  at  the 
same  rate  of  salary  and  upon  the  same  conditions  as 
shall  be  operative  hereunder  immediately  prior  to  the 
time   of    such   expiration,    until    the   completion   of    such 
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of  the  artist's  required  services  hereunder  as  the  producer 
may  desire  in  connection  therewith,  not  exceeding  sixty 
(60)  days.  If,  after  the  expiration  of  this  employment, 
the  producer  should  desire  the  services  of  the  artist  in 
making-  retakes,  added  scenes,  sound  track  or  any  change 
or  changes  in  any  photoplay  in  which  the  artist  shall  have 
appeared  during  his  employment  hereunder,  then  and  in 
either  of  said  events  the  artist  agrees  to  render  such 
services  in  connection  therewith  as  and  when  the  pro- 
ducer may  request,  unless  the  artist  is  otherwise  em- 
ployed, but  if  otherwise  employed  the  artist  will  co- 
operate to  the  fullest  extent  in  the  making  of  such  retakes, 
added  scenes,  sound  track  and/or  changes,  and  for  services 
actually  rendered  in  the  making  thereof  the  artist  shall 
be  paid  at  the  same  rate  of  compensation  as  the  artist 
was  receiving  immediately  prior  to  the  expiration  of 
this  employment,  except  that  such  compensation  shall  be 
paid  only  for  the  days  on  which  the  artist  is  actually  so 
employed. 

12.  It  is  distinctly  understood  and  agreed  by  and 
between  the  parties  hereto  that  the  services  to  be  ren- 
dered by  the  artist  under  the  terms  hereof,  and  the  rights 
and  privileges  granted  to  the  producer  by  the  artist  under 
the  terms  hereof,  are  of  a  special,  unique,  unusual,  ex- 
traordinary and  intellectual  character  which  gives  them  a 
peculiar  value,  the  loss  of  which  cannot  be  reasonably  or 
adequately  compensated  in  damages  in  an  action  at 
law,  [22]  and  that  a  breach  by  the  artist  of  any  of  the 
provisions  contained  in  this  agreement  will  cause  the 
producer  irreparable  injury  and  damage.  The  artist 
hereby  expressly  agrees  that  the  producer  shall  be  entitled 
to  injunctive  and  other  equitable  relief  to  prevent  a  breach 
of  this  agreement  by  the  artist.  Resort  to  injunctive 
and  other  equitable  relief,  however,  shall  not  be  construed 


vs.  Robert  Cuuunings  31 

as  a  waiver  of  any  other  rights  that  the  producer  may 
have  in  the  premises,  for  damages  or  otherwise.  In  the 
event  of  the  failure,  refusal  or  neglect  of  the  artist  to 
perform  or  observe  any  of  his  obligations  hereunder  to 
the  full  limit  of  his  ability  or  as  instructed,  the  producer, 
at  its  option,  shall  have  the  right  to  cancel  and  terminate 
this  employment,  may  refuse  to  pay  the  artist  any  com- 
pensation during  the  period  of  such  failure,  refusal  or 
neglect  on  the  part  of  the  artist,  and  shall  likewise  have 
the  right  to  extend  the  term  of  this  agreement  and  all 
of  its  provisions  for  a  period  equivalent  to  all  or  any  part 
of  the  period  during  which  such  failure,  refusal  or  neglect 
continues.  If,  at  the  time  of  such  failure,  refusal  or 
neglect,  the  artist  shall  have  been  cast  to  portray  a  role 
in  a  photoplay,  or  shall  have  been  directed  to  render  any 
other  of  his  required  services  hereunder,  then  and  in 
either  of  said  events  the  producer  shall  have  the  right  to 
refuse  to  pay  the  artist  any  compensation  during  the 
time  which  would  have  been  reasonably  required  to  com- 
plete the  portrayal  of  said  role  and/or  to  render  such 
other  services,  or  ( should  another  person  be  engaged  to 
portray  such  role  or  to  render  such  other  services)  until 
the  completion  of  such  role  or  such  other  services  by 
such  other  person;  and  in  any  or  either  of  such  events 
the  producer  shall  also  have  the  right  to  extend  the  term 
of  this  agreement  and  all  of  its  provisions  for  a  like 
period  of  time  or  for  any  portion  thereof.  Should  the 
producer  notify  the  artist  that  the  artist  has  been  cast 
to  portray  a  role  in  a  photoplay  or  to  perform  any  other 
of  his  required  services  hereunder,  and  should  the  artist 
thereupon  or  at  any  time  prior  to  the  designated  date  of 
commencement  of  the  rendition  of  such  services  advise 
the  producer  that  the  artist  does  not  intend  to  render 
such  services,  the  producer  shall  thereupon  or  at  any  time 
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thereafter  have  the  right  to  refuse  to  pay  the  artist  any 
compensation  commencing  as  of  the  date  on  which  the 
artist  has  so  advised  the  producer  of  his  intent  not  to 
perform,  or,  at  the  producer's  election,  as  of  any  time 
thereafter,  and  continuing  until  the  expiration  of  the  time 
which  would  have  been  reasonably  required  to  complete 
the  portrayal  of  said  role  and/or  to  render  such  other 
services,  or  (should  another  person  be  engaged  to  portray 
such  role  or  to  render  such  other  services)  until  the 
completion  of  such  role  or  of  such  other  services  by 
such  other  person;  and  in  any  or  either  of  such  events  the 
producer  shall  also  have  the  right  to  extend  the  term  of 
this  agreement  and  all  of  its  provisions  for  a  like  period 
of  time  or  for  any  portion  thereof.  Any  period  during 
which  the  producer  is  entitled  to  refuse  to  pay  compen- 
sation to  the  artist  pursuant  to  any  of  the  provisions  of 
this  paragraph  shall,  unless  sooner  terminated,  end  if  and 
when  the  artist  shall  be  requested  by  the  producer  to  and 
shall  render  other  services  hereunder.  The  producer 
shall  also  have  the  right,  at  its  option,  to  extend  the  term 
of  this  agreement  and  all  of  its  provisions  for  a  period 
of  time  equivalent  to  all  or  any  part  of  any  leave  or  leaves 
of  absence  granted  the  artist  by  the  producer  during 
the  term  hereof.  Each  and  all  of  the  several  rights, 
remedies  and  options  of  the  producer  contained  in  this 
agreement  shall  be  construed  as  cumulative  and  no  one 
of  them  as  exclusive  of  the  others  or  of  any  right  or 
priority  allowed  by  law.  All  options  granted  to  the 
producer  herein  for  extending  the  term  of  this  agreement, 
other  than  the  options  hereinafter  in  paragraph  23  spe- 
cifically set  forth,  may  be  exercised  by  the  producer  by 
notice  in  writing  to  be  served  upon  the  artist  at  any  time 
prior  to  the  expiration  of  the  term  hereof. 
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13.  If  this  agreement  be  suspended  or  if  the  producer 
refuse  to  pay  the  artist  compensation,  pursuant  to  any 
right  to  do  so  herein  granted  to  the  producer,  or  if 
the  producer  grant  any  leave  of  absence  to  the  artist,  and 
if  in  connection  with  such  suspension,  refusal  to  pay  or 
leave  of  absence,  the  producer  shall  exercise  the  right  to 
extend  this  agreement  for  a  period  equivalent  to  all  or 
any  part  of  the  period  of  such  suspension,  refusal  to  pay 
or  leave  of  absence,  then  and  in  that  event  the  running  of 
the  then  current  term  or  period  of  the  artist's  employment 
hereunder  shall  be  deemed  to  be  interrupted  during  the 
period  of  such  suspension,  refusal  to  pay  or  leave  of 
absence,  but  shall  be  resumed  immediately  upon  the  ex- 
piration of  such  suspension  or  leave  of  absence  or  (in  case 
of  any  such  refusal  to  pay)  upon  the  resumption  of  the 
payment  of  compensation,  and  (subject  to  subsequent 
extension  or  termination  for  proper  cause)  shall  con- 
tinue from  and  after  the  date  of  such  resumption  for  a 
period  equal  to  the  unexpired  portion  of  such  term  or 
period  at  the  time  of  the  commencement  of  such  suspen- 
sion, refusal  to  pay  or  leave  of  absence,  less  a  period  equal 
to  that  portion,  if  any,  of  the  period  of  such  suspension, 
refusal  to  pay  or  leave  of  absence,  for  which  the  producer 
does  not  exercise  the  right  to  extend  this  agreement.  In 
the  event  of  any  such  extension  the  dates  for  the  exercise 
of  any  subsequent  options  and  the  dates  of  the  commence- 
ment of  any  subsequent  optional  period  or  periods  of  em- 
ployment hereunder  shall  be  postponed  accordingly.  Dur- 
ing the  period  of  any  such  suspension,  refusal  to  pay  or 
leave  of  absence  the  artist  shall  not  have  the  right  to  ren- 
der his  services  to  or  for  any  person,  firm  or  corporation 
other  than  the  producer  without  the  written  consent  of 
the  producer  first  had  and  obtained.  Should  the  producer 
pay  any  money  or  compensation  to  the  artist  for  or  dur- 
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ing  all  or  any  part  of  any  period  in  which  this  agree- 
ment is  suspended,  or  in  which  the  artist  is  not  entitled 
to  compensation,  or  in  which  the  producer  is  entitled  to 
refuse  to  pay  compensation  to  the  artist,  then  and  in  that 
event,  at  the  option  of  the  producer,  the  money  and/or 
compensation  so  paid  the  artist  shall  be  returned  by  the 
artist  to  the  producer  on  demand,  or  the  same  may  be 
deducted  by  the  producer  from  any  compensation  earned 
hereunder  by  the  artist  after  such  period,  but  this  pro- 
vision shall  not  be  deemed  to  limit  or  exclude  any  other 
rights  of  credit  or  recovery,  or  any  other  remedies,  the 
producer  otherwise  may  have.  Wherever  in  this  agree- 
ment reference  is  made  to  the  phrases  "the  term  hereof", 
"the  term  of  this  agreement",  or  other  phrases  of  like 
tenor,  such  reference  (unless  a  different  meaning  clearly 
appears  from  the  context)  shall  mean  and  be  deemed  to 
refer  to  the  original  period  of  the  artist's  employment  here- 
under and /or  to  whichever  of  the  optional  periods  of 
employment  provided  for  in  paragraph  23  hereof  may  be 
current  at  the  time  referred  to. 

14.  No  waiver  by  the  producer  of  any  breach  of  any 
covenant  or  provision  of  this  agreement  shall  be  deemed 
to  be  a  waiver  of  any  preceding  or  succeeding  breach  of 
the  same  or  any  other  covenant  or  provision. 

15.  All  notices  which  the  producer  is  required  or  may 
desire  to  serve  upon  the  artist  under  or  in  connection 
with  this  agreement  may  be  served  by  addressing  the  same 
to  the  artist  at  such  address  as  may  be  designated  from 
time  to  time  in  writing  by  the  artist,  or  if  no  such  address 
be  designated  in  writing  by  the  artist,  or,  if  having  desig- 
nated an  address,  the  artist  cancels  the  same  and  fails 
to  designate  a  new  address,  then  by  addressing  the  same 
to  the  artist  at  any  place  where  the  producer  has  a  studio 
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or  an  office  and,  in  any  case,  by  depositing  the  same  so 
addressed,  postage  prepaid,  in  the  United  States  mail,  or 
by  sending  the  same  so  addressed  by  telegraph  or  cable, 
or,  at  its  option,  the  producer  may  deliver  the  same  to 
the  artist  personally,  either  in  writing  or,  unless  other- 
wise specified  herein,  orally.  If  the  producer  elect  to 
mail  such  notice  or  to  send  the  same  by  telegraph  or  cable. 
then  the  date  of  mailing  thereof,  or  the  date  of  delivery 
thereof  to  the  telegraph  or  cable  office,  as  the  case  may 
be,  shall  be  the  date  of  the  service  of  such  notice. 

16.  Nothing  in  this  contract  contained  shall  be  con- 
strued so  as  to  require  the  commission  of  any  act  con- 
trary to  law,  and  wherever  there  is  any  conflict  between 
any  provision  of  this  agreement  and  any  material  stat- 
ute, [23]  law  or  ordinance  contrary  to  which  the  parties 
have  no  legal  right  to  contract,  the  latter  shall  prevail, 
but  in  such  event  the  provision  of  this  agreement  affected 
shall  be  curtailed  and  limited  only  to  the  extent  necessary 
to  bring  it  within  the  legal  requirements. 

producer 

17.  The  agrees  to  furnish  all  modern  ward- 

artist 
robe  and  wearing  apparel  necessary  for  any  and  all  roles 
to  be  portrayed  by  the  artist  hereunder;  it  being  agreed, 
however,  that  should  so-called  "character"  or  "period" 
costumes  be  required  the  producer  shall  supply  the  same. 
It  is  distinctly  understood  and  agreed,  however,  that  in 
no  event  shall  the  producer  be  required  to  furnish  shoes, 
hosiery,  or  underclothing  for  the  artist;  but  the  artist 
shall  supply  at  his  own  expense  all  shoes,  hosiery  and 
underclothing  (other  than  "character"  or  "period"  shoes, 
hosiery  or  underclothing)  necessary  for  any  and  all  roles 
to  be  portrayed  by  him  hereunder.  All  costumes,  apparel, 
and  other  articles  furnished  or  paid  for  by  the  producer 
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pursuant  to  the  terms  of  this  agreement,  or  otherwise, 
shall  be  and  remain  the  property  of  the  producer  and  shall 
be  returned  promptly  to  it. 

18.  The  services  of  the  artist  hereunder  are  to  be  ren- 
dered at  such  place  or  places  as  may  from  time  to  time 
be  designated  by  the  producer.  When  the  artist  is  re- 
quired to  render  his  services  on  location  the  producer 
agrees  to  furnish  such  necessary  and  reasonable  meals 
and  transportation  as  may  reasonably  be  required  for  the 
artist  during  and  on  account  of  the  rendition  of  such 
services  and  where,  in  the  judgment  of  the  producer,  it  is 
necessary  for  the  artist  to  remain  on  such  location  over- 
night, the  producer  agrees  to  furnish  necessary  lodging 
for  the  artist.  The  artist  shall  not  be  deemed  to  be  on 
location  when  rendering  services  at  or  near  the  studio 
then  generally  used  by  the  producer  as  the  base  for  the 
production  of  its  photoplays. 

19.  The  artist  expressly  agrees  that  until  the  expira- 
tion of  the  term  hereof  he  will  be  available  at  all  times 
in  Los  Angeles,  California,  or  at  any  other  place  the 
producer  may  designate,  unless  excused  in  writing  by 
the  producer.  The  artist  further  agrees  that  if  and 
when  requested  by  the  producer  to  do  so,  he  will  report  at 
the  producer's  studio,  or  at  any  other  place  the  producer 
may  designate,  for  wardrobe  fittings,  publicity  inter- 
views, publicity  photograph  sittings,  making  tests  and/or 
"stills",  and  for  such  discussions  as  the  producer  may 
deem  necessary  or  desirable;  it  being  understood,  how- 
ever, that  no  compensation  whatsoever  shall  be  or  be- 
come payable  to  the  artist  for  the  compliance  by  the 
artist  with  such  request  of  the  producer. 

20.  Where  necessary  herein,  all  terms  used  in  the 
masculine  gender  shall  apply  to  the  feminine  gender. 
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The  producer  may  iransfcr  o¥  aoaign  a4i  tt?  aey 
part  e4  ite  rights  hereunder  to  a«y  perGon,  fenw  er  eei^ 
poration,  €t¥i4  tfe  agreement  shall  inure  te  #te  benefit 
ef  the  producer,  rts  succcGnors  of  aGsigno. 

Rider 

21.  The  producer  may  transfer  or  assign  all  or  any 
part  of  its  rights  hereunder  to  any  so-called  "major"  pro- 
ducer of  photoplays  or  to  any  so-called  "independent" 
producer  whose  photoplays  are  released  or  distributed  by 
or  trhough  a  "major"  releasing  or  distributing  organiza- 
tion, and  this  agreement  shall  inure  to  the  benefit  of  the 
producer,  its  successors  or  assigns. 

22.  On  condition  that  the  artist  shall  fully  and  com- 
pletely keep  and  perform  each  and  every  term  and  con- 
dition of  this  agreement  on  his  part  to  be  kept  or  per- 
formed, the  producer  agrees  to  compensate  the  artist 
therefor  and  for  all  rights  herein  granted  and/or  agreed 
to  be  granted  by  the  artist  to  the  producer  at  the  rate  of 
— Six  Hundred —  Dollars  ($600.00)  per  week,  payable 
for  each  week  during  which  the  artist  shall  have  actually 
rendered  his  services  hereunder  (other  than  as  provided 
in  paragraph  19  hereof)  either  in  connection  with  the 
production  of  a  photoplay  or  photoplays  or  in  the  per- 
formance of  any  of  his  other  required  services  hereunder. 
Conditioned  as  aforesaid,  the  producer  agrees  that  com- 
pensation will  be  paid  to  the  artist  for  a  period  or  aggre- 
gate of  periods  of  not  less  than  Twenty  (20)  during 
the  original  term  hereof  and  for  a  period  or  aggregate 
of  periods  of  not  less  than  twenty  (20)  weeks  during 
each  six  (6)  months  optional  period  of  employment  for 
which  an  option  is  exercised  hereunder,  and  for  a  period 
or  aggregate  of  periods  of  not  less  than  forty  (40) 
weeks  during  each  one   (1)   year  optional  period  of  em- 
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ployment  for  which  an  option  is  exercised  hereunder; 
providcdy  howcvci^j  thar  the  Jercgoing  shall  fee  deemed 
te  have  been  ^lly  coirtplicd  with  ie  asy  year  ei  this 
agreement  iei"  which  compensation  shatt  fee  paid  te  the 
artist  4ef  a  period  e¥  aggregate  oi  periods  ei  forty  (40) 
weeks.  In  computing  compensation  to  be  paid  or  deducted 
with  respect  to  any  period  of  less  than  a  week,  the  weekly 
rate  shall  be  prorated,  and  for  this  purpose  the  rate 
per  day  shall  be  one-sixth  (1/6)  of  the  weekly  rate. 
Foi"  the  purposes  ei  this  paragraph  the  term  ''year  el 
this  agrccmeftt^  shall  fee  deemed  te  mean  a^y  period  ei 
three  hundred  sixty  five  (365)  consecutive  days.  If  dur- 
ing the  original  term  hereof  or  during  any  optional  period 
of  employment  for  which  an  option  is  exercised  here- 
under, this  agreement  be  suspended,  pursuant  to  any 
provision  for  suspension  herein  contained,  or  if  the  pro- 
ducer refuse  to  pay  the  artist  compensation  pursuant  to 
any  right  to  do  so  herein  granted  to  the  producer,  then 
the  minimum  periods  hereinabove  specified,  during  which 
the  producer  is  obligated  to  pay  compensation  to  the 
artist,  shall  be  reduced  by  a  period  equivalent  to  the 
period  or  aggregate  of  periods  of  such  suspension  or 
suspensions  or  refusal  to  pay.  Any  compensation  due 
the  artist  hereunder  shall  be  payable  on  Wednesday  of 
each  week  for  services  rendered  up  to  and  including  the 
Saturday  preceding.  During  any  period  or  periods  in 
which  the  artist  is  not  entitled  to  compensation  pursuant 
to  the  provisions  of  this  paragraph,  he  shall  be  deemed  to 
be  laid  oflf  without  pay.  and  during  such  periods,  of  course, 
the  artist  shall  not  have  the  right  to  render  his  services 
for  any  person,  firm  or  corporation  without  the  written 
consent  of  the  producer  first  had  and  obtained.  Any  such 
layoff  of  the  artist  shall  be  for  a  period  of  at  least  one 
(1)   consecutive  week  subject  to  recall   for  retakes   and 
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added  scenes,  but  if  there  remains  insufficient  time  at 
the  end  of  the  term  hereof  to  lay  the  artist  off  for  a 
period  of  at  least  one  ( 1 )  consecutive  week  during  the 
balance  of  said  term,  the  producer  may,  nevertheless,  lay 
off  the  artist  for  the  remaining-  unexpired  balance  of  said 
term  even  though  such  balance  be  less  than  one  (1 )  week. 
During  any  such  layoff  period  the  producer  may  recall 
the  artist  for  retakes  and  added  scenes.  For  the  purposes 
of  the  preceding  two  sentences  any  period  or  periods  dur- 
ing which  the  artist  is  not  entitled  to  compensation  pur- 
suant to  the  provisions  of  paragraphs  8.  9  or  12  hereof 
shall  not  be  deemed  to  be  layoff  periods.   [24] 

22a.  On  condition  that  the  artist  fully  and  completely 
keeps,  performs  and  observes  each  and  every  term,  cov- 
enant and  condition  of  this  agreement  on  his  part  to  be 
kept,  performed  and  observed,  the  producer  agrees  to 
give  the  artist  credit  as  a  featured  player  on  the  screen 
in  connection  with  the  original  English  language  version 
of  each  photoplay  in  which  the  artist  appears  hereunder. 
The  producer  shall  not  be  obligated  to  give  the  artist 
credit  in  connection  with  foreign  versions,  whether  the 
same  be  so-called  "'remakes"  or  "dubbed"  versions,  of 
any  such  photoplay.  Nothing  herein  contained  shall  be 
construed  so  as  to  prevent  so-called  "trailer"  and/or 
other  advertising  on  the  screen  without  mentioning  the 
name  of  the  artist,  and  no  casual  or  inadvertent  failure 
to  comply  with  the  provisions  of  this  paragraph  shall 
constitute  a  breach  of  this  agreement. 

23.  The  term  of  employment  hereunder  shall  com- 
mence on  a  date  to  be  designated  by  the  producer,  which 
date  shall  not  be  later  than  the  day  next  following  the  latest 
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date  on  which  the  option  granted  to  the  producer  under 
the    terms    of    that   certain    agreement    dated    November 

,  1938,  between  the  artist  and  the  producer,  can  be 

exercised,  and  shall  continue  for  a  period  of  six  (6) 
months  from  and  after  said  date. 

s^T     The  term  ©f  employment  hereunder  shall 

eem.mencc  ©ft  y 

^     7  afid  shall  continue  4e^  a  period  ef 
■(-         ^  from,  and  after  said-  date.    In  con- 

sideration of  the  execution  of  this  agreement  by  the  pro- 
ducer and  of  the  consent  of  the  producer  to  the  amount 
of  compensation  herein  set  forth,  the  artist  hereby  gives 
and  grants  to  the  producer  the  following  rights  or  options : 

(a)  To  extend  the  term  of  employment  of  the  artist 
for  an  additional  period  of  Six  (6)  Months  from  and 
after  the  expiration  of  the  term  hereinbefore  specified, 
upon  the  same  terms  and  conditions  as  herein  contained, 
except  that  compensation  shall  be  paid  to  the  artist  for 
this  first  extended  period  at  the  rate  of  — Six  Hundred — 
Dollars  ($600.00)  per  week. 

(b)  To  extend  the  term  of  employment  of  the  artist 
for  an  additional  period  of  One  (1)  Year  from  and  after 
the  expiration  of  said  first  extended  period,  upon  the 
same  terms  and  conditions  as  herein  contained,  except 
that  compensation  shall  be  paid  to  the  artist  for  this 
second  extended  period  at  the  rate  of  — Seven  Hundred 
Fifty—  Dollars  ($750.00)  per  week. 

(c)  To  extend  the  term  of  employment  of  the  artist 
for  an  additional  period  of  One  (1)  Year  from  and  after 


vs.  Robert  Cunimings  41 

the  expiration  of  said  second  extended  period,  upon  the 
same  terms  and  conditions  as  herein  contained,  except 
that  compensation  shall  be  paid  to  the  artist  for  this 
third  extended  period  at  the  rate  of  — One  Thousand — 
Dollars   ($1000.00)   per  week.   [25] 

(d)  To  extend  the  term  of  employment  of  the  artist 
for  an  additional  period  of  One  ( 1 )  Year  from  and  after 
the  expiration  of  said  third  extended  period,  upon  the 
same  terms  and  conditions  as  herein  contained,  except 
that  compensation  shall  be  paid  to  the  artist  for  this 
fourth  extended  period  at  the  rate  of  — Fifteen  Hundred — 
Dollars  ($1500.00)  per  week. 

(e)  To  extend  the  term  of  employment  of  the  artist 
for  an  additional  period  of  One  ( 1 )  Year  from  and  after 
the  expiration  of  said  fourth  extended  period,  upon  the 
same  terms  and  conditions  as  herein  contained,  except 
that  compensation  shall  be  paid  to  the  artist  for  this 
fifth  extended  period  at  the  rate  of  — Two  Thousand — 
Dollars  ($2000.00)  per  week. 

(f)  To  extend  the  term  of  employment  of  the  artist 
for  an  additional  period  of  One  ( 1 )  Year  from  and  after 
the  expiration  of  said  fifth  extended  period,  upon  the 
same  terms  and  conditions  as  herein  contained,  except 
that  compensation  shall  be  paid  to  the  artist  for  this 
sixth  extended  period  at  the  rate  of  — Twenty-five 
Hundred—    Dollars    ($2500.00)    per    week. 

(g)  To  extend  the  term  of  employment  of  the  artist 
for  an  additional  period  of  One  ( 1 )  Year  from  and  after 
the   expiration   of   said   sixth   extended   period,    upon    the 
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same  terms  and  conditions  as  herein  contained,  except 
that  compensation  shall  be  paid  to  the  artist  for  this 
seventh  extended  period  at  the  rate  of  — Three  Thousand — 
Dollars   ($3000.00)   per  week. 

■(h}  Te  extend  tfee  term  ei  employment  e^  the  artist 
ie¥  aft  additional  period  ei  -f         )■ 

ifeei  aedr  after  the  expiration  e4  Sztid 
Gcvcnth  extended  period,  upon  tfee  same  tormo  aftd  eefi- 
ditions  as  herein  contained,  except  ttet  compensation 
shall  be  paid  to  the  artist  4o¥  this  eighth  extended  period 
at  the  fate  ei  ©ellafs  -(^  > 

peF  week. 

■fi)-  To  e^ttend  the  tei4«  ef  employment  e4  the  artiijt 
foiF  aft  additional  pcrio4  ef  ■(■         ^ 

from  aftd  after  the  expiration  ef  saM 
eighth  extended  periody  upon  the  same  terms  and  eeft- 
ditions  as  herein  containcdy  except  that  compensation 
shall  be  paid  to  the  artist  -foF  this  ninth  extended  period 
at  the  fate  of  .  -Dollars  •($  )- 

pef  week. 

-ff^  To  extend  the  term  of  employment  of  the  artist 
fof  aft  additional  period  of  "f         •)■ 

from  aftd  after  the  expiration  of  said 
ninth  extended  period,  ftpoft  the  same  terms  and  eoft- 
ditions  as  herein  contained,  except  thart  compensation 
shall  be  paid  to  the  artist  fof  this  tenth  extended  period 
at  the  fate  of  Dollars  ■($  } 

pef  week. 
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■(4r)-  Te  extend  the  term  t>l  employment  ^  the  artiat 
ioF  aft  additional  period  e^  •(■•)■ 

from   €t«4   after   the   expiration   o4   sai4 
tenth  extended   period,   upon   the  same   tcrmu   aft4  con 
ditiona   as   herein    contained,    except   that   compenaation 
shall  he   paid   te  the  artiot   -fei^  thif^   eleventh   extended 
period  at  the  *^ate  ei  Dollarfi 

■f$  ■)-  peF  week. 

■fl)-  To  extend  the  term  e^  employment  e^  the  artist 
lef  aft  additional  period  e^  f         ^ 

from  aft4  after  the  expiration  of  S€tf4 
eleventh  extended  period,  upon  the  same  terms  £bft4  een- 
ditions  as  herein  contained,  except  that  compensation 
shall  he  pai4  te  the  artist  %f  this-  twelfth  extended  period 
atthefateei  Dollars  {^  )■ 

p^^  week. 

-fft^  Te  extend  the  term  ef  employment  ef  the  artist 
fer  aft  additional  period  ei  •(-         ^ 

from  aft4  after  the  expiration  ef  sai4 
twelfth  e^ttended-  period,  upon  the  same  terms  aft4  eeft- 
ditions  as  herein  contained,  except  that  compensation 
shall  be  paid  te  the  artist  ^ei=  this  thirteenth  extended 
period  at  the  f^ate  el  Dollars 

■f$  •)■  pef  week. 

Each  option  hereinbefore  referred  to  may  be  exercised 
separately  at  least  thirty  (30)  days  prior  to  the  expira- 
tion of  the  respective  next   preceding-  period  of  employ- 
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ment,  or  the  producer,  at  any  time,  but  at  least  thirty 
(30)  days  prior  to  the  expiration  of  the  term  hereof  or 
of  any  extension  thereof;  may  elect  to  exercise  all  or 
any  of  the  options  not  already  exercised,  in  which  event 
the  term  of  this  agreement  shall  be  extended  by  the  period 
or  periods  specified  in  the  option  or  options  so  exercised 
by  the  producer.  The  exercise  by  the  producer  of  any 
one  or  more  of  said  options  shall  not  be  construed  as  an 
election  by  it  not  to  exercise  the  remaining  options.  All 
notices  of  the  exercise  of  any  option  shall  be  in  writing 
and  shall  be  served  upon  the  artist  within  the  periods 
above  specified. 

In  Witness  Whereof,  the  parties  hereto  have  executed 
this  agreement  the  day  and  year  first  above  written. 

UNIVERSAL  PICTURES  COMPANY,  INC 

By  (signed)  CLIFF  WORK 

Vice-President 

And  (signed)    EDWARD  MUHL 
Assistant  Secretary 

(signed)    ROBERT  CUMMINGS 
(Robert  Cummings) 

(Artist)  [26] 

[Verified.] 

[Endorsed]:    Filed  Sep.  23,   1943,   1:08  p.  m.     J.  F. 
Moroney,  County  Clerk;  by  M.  Enfield,  Deputy. 

[Endorsed]:    Endorsed:    Filed  Oct.  20.  1943.   [27] 
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[Title  of  Superior  Court  and  Cause.] 

ANSWER 

Defendant  Universal  Pictures  Company,  Inc.  answers 
the  complaint  herein  as  follows: 

Answer  to  First  Cause  of  Action 

I. 

Defendant  admits  the  allegations  contained  in  para- 
graph I  of  the  first  cause  of  action  of  said  complaint. 

TI. 

Referring  to  paragraph  II  of  said  first  cause  of  action 
defendant  admits  the  allegations  with  regard  to  the 
execution  of  the  contract  annexed  to  said  complaint  and 
marked  Exhibit  A;  admits  that  since  November  21,  1938, 
said  contract  has  at  various  and  sundry  times  been 
amended  by  the  parties  and  admits  that  said  contract 
was  subsisting  between  said  parties  at  all  times  from 
November  21,  1938  to  and  including  May  29,  1943,  [28] 
and  alleges  that  said  contract  is  still  subsisting  and  in 
full  force  and  effect  between  said  parties.  Except  for 
the  foregoing  express  admissions  defendant  has  not 
sufficient  information  or  belief  upon  the  subject  to  enable 
it  to  answer  the  allegations  contained  in  said  paragraph 
II,  and  therefore,  and  placing  its  denial  upon  that  ground, 
denies  each  and  all  of  the  allegations  contained  therein 
except  as  hereinabove  admitted. 

III. 

Defendant  admits  the  allegations  contained  in  para- 
graph III  of  said  first  cause  of  action. 
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IV. 

Referring  to  paragraph  IV  of  said  first  cause  of  action 
defendant  admits  and  alleges  that  the  portrayal  of  the 
role  of  Hank  was  completed  on  or  about  May  19,   1943. 

V. 

Defendant  admits  that  on  May  18,  1943,  it  served  a 
written  notice  upon  plaintiff,  a  copy  of  which  notice  is 
set  out  in  full  in  paragraph  V  of  the  first  cause  of 
action.  Except  for  the  foregoing  express  admission  de- 
fendant denies  each  and  all  of  the  allegations  contained 
in  said  paragraph  V. 

VI. 

Referring  to  paragraph  VI  of  said  first  cause  of  action 
defendant  admits  that  between  the  dates  of  April  10, 
1943  and  May  18,  1943,  both  inclusive,  it  sent  to  plain- 
tiff no  written  notices  of  any  kind  except  as  set  forth 
in  said  complaint.  Except  for  the  foregoing  express 
admission  defendant  denies  each  and  all  of  the  allega- 
tions contained  in  said  paragraph  VI. 

VII. 
Referring  to  paragraph  VII  of  said  first  cause  of 
action  defendant  admits  that  Exhibit  A  attached  to  said 
complaint  provides  that  any  compensation  due  plaintiff 
was  and  is  payable  on  Wednesday  of  each  week  for 
services  rendered  up  to  and  [29]  including  the  Saturday 
preceding,  and  defendant  further  admits  that  it  failed 
and  refused  to  pay  any  salary  to  plaintiff  on  May  26,  1943 
and  has  failed  and  refused  to  pay  any  salary  to  plain- 
tiff since  said  date  for  the  reason  that  plaintiff  has  been 
under  suspension  during  all  of  said  time  for  failure  to 
comply  with  the  provisions  of  the  contract  of  November 
21,   1938  and  amendments  thereof  referred  to  in  para- 


vs.  Robert  Cununings  Ar7 

gl-aph  II  of  said  first  cause  of  action.  Except  for  the 
foregoing  express  admissions  defendant  denies  each  and 
all  of  the  allegations  contained  in  said  paragraph  VII. 

VIII. 

Defendant  admits  the  receipt  of  the  written  notice 
dated  May  29,  1943  and  set  forth  in  paragraph  VIII 
of  said  first  cause  of  action.  Except  for  the  foregoing 
express  admission  defendant  denies  each  and  all  of  the 
allegations  contained  in  said  paragraph  VIII. 

IX. 

Defendant  admits  giving  the  written  notice  to  plain- 
tiff dated  June  2,  1943  and  set  forth  in  paragraph  IX 
of  said  first  cause  of  action.  Except  for  the  foregoing 
express  admission  defendant  denies  each  and  all  of  the 
allegations  contained  in  said  paragraph  IX. 

X. 

Defendant  denies  the  allegations  contained  in  para- 
graph XI  of  said  first  cause  of  action. 

Answer  to  Second  Cause  of  Action 

I. 

Defendant  hereby  repeats  paragraphs  T  to  VII  in- 
clusive of  its  ansW'Cr  to  the  first  cause  of  action  and 
incorporates  the  same  herein  as  if  set  out  in   full.    |30] 

II. 

Defendant  denies  the  allegations  contained  in  para- 
graph II  of  said  second  cause  of  action. 

III. 

Defendant  denies  that  it  is  indebted  to  plaintiff  in  the 
sum  of  S2.5(X)  or  in  anv  other  sum  or  at  all,  either  as 
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alleged  in  plaintiff's  second  and  separate  cause  of  action 
or  otherwise. 

Answer  to  Third  Cause  of  Action 

I. 

Defendant  hereby  repeats  paragraphs  I  and  II  of  its 
answer  to  the  first  cause  of  action  and  incorporates  the 
same  herein  as  if  set  out  in  full. 

XL 

Defendant  denies  each  and  all  of  the  allegations  con- 
tained in  paragraph  II  of  said  third  cause  of  action. 

III. 

Defendant  has  not  sufficient  information  or  belief  upon 
the  subject  to  enable  it  to  answer  the  allegations  con- 
tained in  lines  25  to  32  inclusive  on  page  11  and  the 
first  four  words  in  line  1  on  page  12  of  said  complaint, 
and  therefore,  and  placing  its  denial  upon  that  ground, 
denies  each  and  all  of  the  allegations  contained  therein. 
Defendant  denies  each  and  all  of  the  remaining  allega- 
tions contained  in  paragraph  III  of  said  third  cause  of 
action,  to  wit,  the  allegations  contained  in  lines  1  to  11 
inclusive  on  page  12  of  said  complaint. 

IV. 

Referring  to  paragraph  IV  of  said  third  cause  of 
action  defendant  admits  that  it  asserts  that  there  have 
been  no  breaches  of  said  contract  committed  by  it  and 
that  plaintiff  neither  had  nor  has  any  right  to  terminate 
said  contract.  [31] 
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Answer  to  Fourth  Cause  of  Action 

I. 

Defendant  hereby  repeats  paragraphs  I  to  X  inclusive 
of  its  answer  to  the  first  cause  of  action  and  paragraphs 
II,  III  and  IV  of  its  answer  to  the  third  cause  of  action, 
and   incorporates   the  same  herein   as   if  set  out  in   full. 

II. 

Referring  to  paragraph  TI  of  said  fourth  cause  of 
action  defendant  admits  that  prior  to  April  10,  1943,  it 
advised  plaintifif  that  it  desired  to  utilize  his  services  to 
portray  the  role  of  Hank  in  a  photoplay  then  entitled 
"Fired  Wife";  that  defendant  expected  to  make  said 
photoplay  as  a  Class  A  picture;  that  the  script  deserved 
a  fine  cast  and  a  good  director  and  that  the  studio  would 
try  to  secure  the  same;  that  an  attempt  had  been  made 
to  secure  the  services  of  Teresa  Wright,  Charles  Coburn 
and  Eddie  Rochester  Anderson,  but  that  defendant  was 
unable  to  obtain  their  services.  Defendant  further  ad- 
mits that  Leo  McCarey  has  been  for  many  years  and  is 
now  recognized  as  one  of  the  outstanding  directors  in  the 
motion  picture  industry,  and  that  Teresa  Wright.  Charles 
Coburn  and  Eddie  Rochester  Anderson  are  outstanding 
performers  in  the  motion  i)icture  industry.  Defendant 
further  admits  and  alleges  that  the  principal  photography 
on  said  photoplay  commenced  on  April  15,  1943  and  was 
completed  on  May  19.^  1943;  that  Leo  McCarey  did  not 
direct  said  photoplay  and  that  neither  Teresa  Wright, 
Charles  Coburn  nor  Eddie  Rochester  Anderson  por- 
trayed or  played  any  rr)le  in  said  photoplay.     Except  for 
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the  foregoing  express  admissions  defendant  denies  each 
and  all  of  the  allegations  contained  in  paragraph  II  of 
said  fourth  cause  of  action. 

III. 

Referring  to  paragraph  III  of  said  fourth  cause 
of  [32]  action  defendant  admits  and  alleges  that  since 
May  18,  1943  several  written  notices  have  been  trans- 
mitted from  defendant  to  plaintiff  in  the  form  of  the 
letter  attached  hereto  and  marked  Exhibit  A,  and  under 
date  of  September  7,  1943  a  letter  was  transmitted  by 
defendant  to  plaintiff,  a  copy  of  which  is  attached  hereto 
and  marked  Exhibit  B.  Defendant  admits  that  plaintiff 
has  been  at  all  times  able  to  render  his  services  to  de- 
fendant in  accordance  with  the  terms  of  said  contract  as 
amended.  Except  for  the  foregoing  express  admissions 
defendant  denies  each  and  all  of  the  allegations  contained 
in  paragraph  III  of  said  fourth  cause  of  action. 

IV. 

Referring  to  paragraph  IV  of  ,  said  fourth  cause  of 
action  defendant  denies  that  an  actual  or  any  controversy 
exists  between  plaintiff  and  defendant  by  reason  of  any 
of  the  matters  or  things  alleged  in  said  fourth  cause  of 
action.  In  so  far  as  the  averments  in  said  paragraph  IV 
are  intended  to  be  allegations  of  fact  as  distinguished  from 
assertions  as  to  the  position  taken  by  plaintiff  in  connec- 
tion with  the  controversy  which  plaintiff  claims  to  exist 
between  him  and  defendant,  defendant  denies  each  and 
all  of  such  allegations.  Defendant  admits  that  plaintiff 
asserts  his  position  to  be  as  set  forth  in  said  paragraph 
IV,  but  denies  that  any  of  such  assertions  is  well  taken. 
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Wherefore,  defendant  prays  that  the  court  make  an 
order  declaring  said  contract  of  November  18,  1938,  as 
amended,  to  be  in  full  force  and  effect  and  that  defend- 
ant's acts  and  conduct  in  connection  therewith,  as  set 
forth  in  the  complaint,  were  and  are  proper  and  justified 
by  plaintiff's  acts  and  conduct  in  the  premises,  for  de- 
fendant's costs  incurred  herein  and  for  such  other  relief 
as  to  the  court  shall  seem  meet. 

LOEB  AND  LOEB 

By  Milton  H.  Schwartz 
Attorneys  for  Defendant  [33] 

EXHIBIT  A 

(UNIVERSAL  PICTURES  COMPANY.  INC.) 
Letterhead 

Registered  Mail 
Mr.  Robert  Cummings 
c/o  Mr.  Oscar  Cummin^rs 
8511   Sunset  Boulevard 
Los  Angeles.  California 

Dear   Mr.    Cummings : 

Your  employment  under  your  contract  of  employment 
with  us  dated  November  21,  1938.  as  heretofore  amended, 
has  been  suspended  by  reason  of  your  failure,  refusal 
and/or  neglect  to  perform  your  obligations  under  said 
contract,  as  amended,  for  a  period  of  five  (5)  weeks  and 
two  (2)  days  commencing  June  25.  1943.  This  is  to 
notify  you  that  we  have  elected  to  and  do  hereby  exercise 
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the  right  granted  under  the  terms  of  said  contract,  as 
amended,  to  extend  the  term  of  your  employment  there- 
under for  a  period  equivalent  to  the  suspension  by  rea- 
son of  said  failure,  refusal  and/or  neglect. 

Your  employment  under  said  contract,  as  amended,  will 
be  further  suspended  during  the  continuance  of  your 
present  failure,  refusal  and/or  neglect  to  perform  your 
obligations  thereunder,  and  we  reserve  the  right  to  extend 
your  employment  under  said  contract,  as  amended,  for 
an  equivalent  period. 

This  notice  is  served  upon  you  without  prejudice  to  or 
waiver  of  any  other  rights  and/or  remedies  which  we 
may  have  in  the  premises,  all  such  other  rights  and/or 
remedies  being  expressly  reserved  by  us. 

Very  truly  yours, 

UNIVERSAL  PICTURES  COMPANY,  INC. 

By  Edward  Muhl 

Assistant  Secretary 

Edward  Muhl 
jab/j   [34] 
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EXHIBIT  B 

(UNIVERSAL  PICTURES  COMPANY,  INC.) 
Letterhead 
September  7,  1943 
Registered  Mail 
Mr.  Robert  Cummings 
c/o  Mr.  Oscar  Cummins 
8511  Sunset  Boulevard 
Los  Angeles,  California 
Dear   Mr.   Cummings: 

This  will  acknowledge  receipt  of  your  telegram  of 
September  1,  1943. 

Despite  all  statements  and  notices  by  you  to  the  con- 
trary, we  will  continue  to  treat  and  consider  your  con- 
tract of  employment  with  us  dated  November  21,  1938,  as 
amended,  as  being  in  full  force  and  effect. 

Under  its  terms  you  are  precluded  from  rendering 
services  for  anyone  else  without  our  prior  consent.  The 
consent  given  to  you  in  connection  with  the  "Stars  Over 
Hollywood"  radio  program  was  made  without  prejudice 
to  or  waiver  of  our  rights.  All  rights  and  remedies 
which  we  may  have  in  the  premises  are  expressly  re- 
served. 

Very  truly  yours, 
UNIVERSAL  PICTURES  COMPANY.  INC. 
By  Edward  Muhl 

Assistant  Secretary 
Edward  Muhl 
jab/j   [35] 

[Verified.] 

[Endorsed]:  Filed  Oct.  6,  1943,  3:14  p.  m.  J.  F. 
Moroney,  County  Clerk;  by  M.  Enfield.  Deputy. 

[Endorsed]  :    Filed  Oct.  20,   1943.    [36] 
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[Title  of  Superior  Court  and  Cause.] 

PETITION  FOR  REMOVAL  TO  FEDERAL  COURT 

The  verified  petition  of  Universal  Pictures  Company, 
Inc.,  a  corporation,  respectfully  shows: 

I. 

At  the  commencement  of  the  within  action  and  at  all 
times  material  herein,  defendant  Universal  Pictures  Com- 
pany, Inc.  was  and  it  now  is  a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  state 
of  Delaware  and  duly  authorized  to  transact  and  trans- 
acting business  in  the  state  of  California.  By  reason 
of  the  foregoing  facts  said  defendant  at  all  times  material 
herein  has  been  and  now  is  a  citizen  of  the  state  of 
Delaware. 

II. 

Defendant  Universal  Pictures  Company,  Inc.  is  in- 
formed and  believes,  and  therefore  alleges,  that  at  the 
commencement  of  the  within  action  and  at  all  times  ma- 
terial herein,  plaintiff  was  and  now  is  a  citizen  of  the 
state  of  California  residing  within  the  Southern  District 
of  California,  Central  Division. 

IIL 

The  within  cause  is  one  and  presents  a  controversy 
wholly  between  citizens  of  different  states,  to  wit:  be- 
tween plaintiff,  a  citizen  of  California,  and  defendant 
Universal  Pictures  Company,  Inc.,  a  citizen  of  Delaware. 

IV. 

The  matter  in  controversy  herein,  exclusive  of  interest 
and  costs,  exceeds  in  value  the  sum  of  $3,000,  said  mat- 
ter  being  the   right   of  plaintiff   to   recover   the   sum   of 
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$10,250.   claimed   to  be   due   plaintiff    from   defendant  as 
salary. 

V. 

The  within  cause  is  one  of  which  the  United  States 
District  Court  is  given  original  jurisdiction  in  that  it  is 
a  cause  wholly  between  citizens  of  different  states  in 
which  the  matter  in  controversy  exceeds  in  value  the  sum 
of  $3,000. 

Wherefore,  defendant  Universal  Pictures  Company, 
Inc.,  respectfully  prays  that  the  within  cause  be  trans- 
ferred and  removed  to  the  United  States  District  Court 
for  the  Southern  District  of  California,  Central  Division, 
and  that  all  further  proceedings  herein  be  stayed. 

Dated:    September  28,  1943, 

LOEB  AND  LOEB 
By  Milton  H.  Schwartz 
Attorneys  for  Defendant  Universal  Pictures 
Company,  Inc. 

MEMORANDUM  OF  POINTS  AND  AUTHORITIES 

28  U.  S.  C.  A.,  section  71,  72: 

Parkinson  v.  Barr,  105  Fed.  81 : 

Loot  v.  Winters'  Estate,   115  Fed.  362. 

[Verified.] 

Received  copy  of  the  within  Petition  this  6th  day  of 
October,  1943.  Roth  &  Branner  &  Joseph  J.  Cummins. 
Attorneys  for  Plaintiff". 

[Endorsed]:  Filed  Oct.  6.  1943,  3:14  p.  m.  J.  F. 
Moroney,  County  Clerk:  by  M.  Enfield,  Deputy. 

[Endorsed]:    Filed  Oct.  20,   1943. 
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[Title  of  Superior  Court  and  Cause.] 

ORDER  FOR  REMOVAL  TO  FEDERAL  COURT 
AND  STAY  OF  PROCEEDINGS 

This  matter  having  come  on  regularly  to  be  heard  in 
Department  35  of  the  above-entitled  court,  upon  the  peti- 
tion of  defendant  Universal  Pictures  Company,  Inc.,  and 
it  appearing  that  the  within  cause  is  wholly  between 
citizens  of  dififerent  states,  that  the  matter  in  controversy 
exceeds  in  value  the  sum  of  $3,000.00  and  that  the  action 
is  one  of  which  the  United  States  District  Court  is  given 
jurisdiction,  and  that  defendant  Universal  Pictures  Com- 
pany, Inc.  has  duly  petitioned  for  removal  thereof  to  the 
United  States  District  Court  for  the  Southern  District 
of  California,  Central  Division,  and  has  filed  a  good 
and   sufficient   bond   in   connection   therewith. 

Now,  Therefore,  It  Is  Ordered  that  the  within  action 
be,  and  it  hereby  is,  transferred  and  removed  to  the 
United  States  District  Court  for  the  Southern  District  of 
California,   Central  Division.    [37] 

It  Is  Further  Ordered  that  all  proceedings  herein  in 
the  within  court  be,  and  they  hereby  are,  stayed. 

Dated:    October  13,  1943. 

ALFRED  L.  BARTLETT 

Judge 

[Endorsed]  :  Filed  Oct.  13,  1943.  J.  F.  Moroney, 
County  Clerk;  by  J.  D.  John,  Deputy. 

[Endorsed]  :    Filed  Oct.  20,  1943.   [38] 
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In  the  District  Court  of  the  United  States 

Southern  District  of  California 

Central    Division 

No.   3242-H 

ROBERT  CUMMINGS,  Plaintiff, 

vs. 
UNIVERSAL  PICTURES  COMPANY,  INC., 
a   corporation,  Defendant. 

UNIVERSAL  PICTURES  COMPANY,  INC., 

a  corporation.  Cross-complainant, 

vs. 

ROBERT  CUMMINGS,  Cross-defendant. 

ORDER  TO  SHOW  CAUSE 

Upon  reading  and  filing  the  verified  counterclaim  of 
defendant  and  cross-complainant.  Universal  Pictures 
Company,  Inc.,  herein,  and  good  cause  appearing  therefor, 

It  Is  Hereby  Ordered  that  cross-defendant,  Robert 
Cummings,  be,  and  appear  before  this  court  before  the 
Honorable  H.  A.  Hollzer,  District  Judge  thereof,  in  the 
Post  Office  and  Court  House,  Los  Angeles,  California, 
at  the  hour  of  10:00  o'clock  A.  M..  on  Monday,  October 
25,  1943,  then  and  there  [40]  to  show  cause,  if  any  he 
has,  why  an  injunction  pendente  lite  should  not  be  issued 
enjoining  him  from  rendering  or  offering  to  render,  or 
agreeing  to  render  his  services  to  any  person,  firm  or 
corporation  other  than  cross-complainant.  Universal  Pic- 
tures Company,  Inc.,  and  particularly  from  rendering  his 
services  in  connection  with  the  broadcast  of  the  "Lux 
Theater  of  the  Air"  program  scheduled  for  October  25, 
1943,  or  on  any  other  date  or  for  any  other  radio  pro- 
gram. 

Dated:    October  20th.  1943. 

Paul  J.  McCormick 

Judge 
[Endorsed]:    Filed  Oct.  20.   1943.    [41] 
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[Title  of  District  Court  and  Cause.] 

COUNTERCLAIM 

Universal  Pictures  Company,  Inc.,  defendant  and  cross- 
complainant,  complains  of  Robert  Cummings,  plaintiff  and 
cross-defendant  by  way  of  counterclaim  or  cross-complaint 
as  follows: 

I. 

Cross-complainant  is.  and  at  all  times  hereinafter  men- 
tioned has  been,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Delaware, 
and  engaged  in  the  business  of  producing  motion  pic- 
tures, with  its  studio  in  the  County  of  Los  Angeles, 
State  of  California.   [44] 

IL 

Cross-defendant  is,  and  at  all  times  herein  mentioned 
has  been,  an  actor  performing  on  the  screen  and  upon 
radio  programs. 

III. 

On  or  about  November  21,  1938,  cross-complainant 
and  cross-defendant  entered  into  an  agreement  in  writ- 
ing under  and  by  virtue  of  the  terms  of  which  cross- 
complainant  engaged  and  employed  cross-defendant  to 
render,  and  said  cross-defendant  agreed  to  render,  his 
exclusive  services  as  an  actor  in  such  roles  and  in  such 
photoplays  or  other  productions  as  cross-complainant 
might  designate.  The  period  for  the  performance  of 
services  by  cross-defendant  for  cross-complainant  has  not 
yet  elapsed,  and  under  said  contract  cross-defendant  is, 
and  will  remain  obligated  to  cross-complainant  to  per- 
form services  thereunder.  A  copy  of  said  contract  is 
attached  to  the  original  complaint  on  file  herein  and  is 
hereby  referred  to  and  incorporated  by  reference. 
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IV. 

Cross-defendant  agreed  under  the  terms  of  said  written 
agreement  that  during  the  term  thereof  he  would  not  ren- 
der his  services  as  an  actor  or  pose,  act  or  appear  in 
photoplays,  or  in  any  way  connected  with  radio  or  other 
productions,  shows  or  performances  for  any  person,  firm 
or  corporation  other  than  cross-complainant  without  the 
written  consent  of  cross-conijjkiinant  first  had  and  ob- 
tained. Cross-defendant  further  agreed  that  he  would 
not  consent  to,  nor  permit  any  other  person  to  advertise, 
announce  or  make  known,  directly  or  indirectly,  by  paid 
advertisements,  press  notices  or  otherwise  that  he  had 
contracted  to  do  or  perform  any  act  or  services  contrary 
to  the  terms  of  said  written  agreement.  Said  written 
agreement  further  provided,  and  provides,  that  cross-de- 
fendant shall  at  no  time  during  the  term  of  said  agree- 
ment grant  the  right  to,  authorize  or  willingly  per- 
mit [45]  any  person,  firm  or  corporation  other  than 
cross-complainant  to  make  use  of  his  name  or  any  repro- 
duction of  his  physical  likeness  or  of  his  voice. 

V. 

The  starting  salary  of  cross-defendant  under  said  con- 
tract was  the  sum  of  $600.00  jjer  week,  and  said  con- 
tract provided  for  increases  in  the  rate  of  compensa- 
tion upon  the  exercise  of  various  options  therein  con- 
tained. Said  options  have  been  duly  and  regularly  ex- 
ercised by  cross-complainant,  and  the  present  salary  of 
cross-defendant  is  the  sum  of  $1,500.00  per  week.  At 
the  time  of  the  execution  of  the  contract  aforesaid,  the 
fair  and  reasonable  value  of  cross-defendant's  exclusive 
services  as  a  motion  picture  actor  did  not  exceed  the 
amount  agreed  upon  in  said  contract  to  be  paid  for  such 
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services,  and  said  contract  was,  and  is  fair,  just  and 
equitable  to  each  of  the  parties  thereto.  At  all  times 
since  the  inception  of  said  contract  the  minimum  com- 
pensation for  cross-defendant's  services  to  cross-complain- 
ant has  been,  and  now  is  at  the  rate  of  more  than 
$6,000.00  per  annum. 

VI. 

Cross-complainant  has  duly  performed  all  of  the  terms, 
conditions  and  promises  required  on  its  part  to  be  per- 
formed under  said  written  agreement. 

VII. 

On  or  about  April  12,  1943,  cross-defendant  failed  and 
refused,  and  ever  since  said  time  has  failed  and  refused 
and  still  fails  and  refuses,  to  perform  or  render  his  ex- 
clusive or  any  services  as  a  motion  picture  actor  in  motion 
pictures  to  be  produced  by  cross-complainant. 

VIII. 

On  or  about  October  18,  1943,  cross-defendant  threat- 
ened, and  still  threatens  to,  and  intends  to,  and  unless  re- 
strained by  this  Court  will,  further  violate  the  terms 
and  [46]  provisions  of  said  written  agreement  by  ren- 
dering, and  agreeing  to  render,  his  services  as  an  actor 
in  the  "Lux  Theater  of  the  Air"  in  a  radio  broadcast 
to  be  held  on  Monday,  October  25,  1943.  Cross-com- 
plainant further  alleges  that  in  the  radio  broadcast  on 
October  18,  1943,  of  the  ''Lux  Theater  of  the  Air,"  the 
announcer  on  said  program  announced  over  the  air  that 
on  Monday,  October  25,  1943,  cross-defendant  would  ap- 
pear on  said  "Lux  Theater  of  the  Air"  program  in  a 
play  entitled  "Slightly  Dangerous."     Cross-complainant  is 
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informed  and  believes,  and  upon  such  information  and  be- 
lief further  alleges,  that  cross-defendant  intends  to,  and 
unless  restrained  by  this  Honorable  Court,  will  agree  to 
render  and  render  services  in  other  radio  broadcasts  and 
for  persons,  firms  or  corporations  other  than  cross-com- 
plainant. 

IX. 

Cross-complainant  has  not  given  its  permission,  either 
written  or  otherwise,  to  cross-defendant  to  appear  in  said, 
or  any  radio  program,  as  required  by  said  written  agree- 
ment as  hereinabove  alleged,  or  to  perform  services  for 
any  person,  firm  or  corporation,  and  such  appearance, 
if  made,  and  the  performance  of  services  for  any  per- 
son, firm  or  corporation  other  than  cross-complainant, 
will  be  a  further  breach  of  said  written  agreement  and 
of  the  provisions  thereof  referred  to  hereinabove.  In 
this  connection  cross-complainant  alleges  that  under  and 
by  virtue  of  the  provisions  of  said  written  agreement, 
cross-defendant  agreed  that  cross-complainant  might  have 
injunctive  and  other  equitable  relief  to  prevent  any  breach 
of  said  agreement  by  cross-defendant. 

X. 

The  services  of  cross-defendant  as  an  actor  are  special, 
unique,  extraordinary  and  artistic  in  character,  and  cross- 
defendant  has  become  popular  with  the  motion  picture  and 
radio  public.  [47] 

XL 

The  violation  of  said  written  agreement  by  cross-de- 
fendant  in   the   manner   hereinabove   alleged   will,    unless 
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restrained  by  this  Honorable  Court,  irreparably  injure 
cross-complainant .  in  that  cross-complainant  will  be  de- 
prived of  the  special,  unique,  extraordinary  and  artistic 
services  of  cross-defendant  and  said  services  will  become 
available  to,  and  be  availed  of  by,  cross-complainant's 
competitors  and  other  persons,  firms  and  corporations, 
and  further  in  that  cross-complainant  will  be  deprived 
of  the  opportunity  of  producing  motion  pictures  in  which 
cross-defendant  appears  and  thereby  will  be  deprived  of 
the  profits  and  gains  which  can  or  may  be  realized  there- 
from. The  amount  of  profits  and  gains  that  will  so  be 
lost  cannot  be  ascertained  or  estimated  for  the  reason 
that  the  monetary  returns  on  and  from  motion  pictures 
vary  with  each  individual  picture  and  cannot  be  known 
in  advance.  Cross-complainant's  remedy  at  law  will  be, 
and  is,  inadequate  in  that  its  damages  cannot,  and  could 
not  be  adequately  or  entirely  ascertained,  as  hereinabove 
alleged,  and  further  in  that,  as  cross-complainant  is  in- 
formed and  believes  and  therefore  alleges,  cross-defend- 
ant is  not,  and  would  not  be,  able  to  respond  to  any  judg- 
ment for  the  amount  of  ascertainable  damages  which 
would  be  suffered  by  cross-complainant. 

XII. 

Cross-complainant  is,  and  at  all  times  has  been,  ready, 
able  and  willing  to  perform  its  obligations  under  said  con- 
tract, and  hereby  offers  to  continue  to  perform  all  of  its 
obligations  under  said  contract  upon  the  resumption  and 
continuance  by  cross-defendant  of  the  performance  of 
his  obligations  thereunder. 
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Wherefore,  cross-complainant  prays: 

1.  That  an  order  to  show  cause  issue;  and  that  upon 
the  hearing:  thereof  an  injunction  pendente  lite  be  made 
and  [48]  entered  herein  restraining  and  enjoining  cross- 
defendant  from  rendering  or  offering  to  render,  or  agree- 
ing to  render  his  services  to  any  person,  firm  or  corpora- 
tion other  than  cross-complainant,  Universal  Pictures 
Company,  Inc..  and  particularly  from  rendering  his 
services  in  connection  with  the  broadcast  of  the  "Lux 
Theater  of  the  Air"  program  scheduled  for  October  25, 
1943,  or  on  any  other  date  or  for  any  other  radio  pro- 
gram; 

2.  That  upon  a  trial  hereof  a  permanent  injunction 
be  made  and  entered  herein  restraining  and  enjoining 
cross-defendant  from  rendering,  offering  to  render  or 
agreeing  to  render  his  services  to  any  person,  firm  or 
corporation  other  than  cross-complainant,  until  such  time 
as  he  shall  have  complied  with  his  obligations  to  cross- 
complainant  and  shall  no  longer  be  obligated  to  perform 
services  for  cross-complainant,  and 

3.  For  costs,  and  for  such  other  and  further  relief 
as  to  the  Court  may  seem  proper  or  equitable. 

LOEB  AND  LOEB 

By  NORMAN    NEWMARK 
Norman  Newmark 
Attorneys   for  Universal   Pictures   Company,    Inc., 
defendant   and   cross-complainant    [49 J 

[Verified.] 

[Endorsed  I  :    Filed  Oct.  20.  1943.  [50] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  ROBERT  SPEERS 

State  of  California 
County  of  Los  Angeles — ss. 

I,  Robert  Speers,  being  duly  sworn,  depose  and  say: 

That  I  am  a  resident  of  the  County  of  Los  Angeles, 
State  of  California,  and  that  I  am  and  was  at  all  times 
mentioned  herein  employed  by  Universal  Pictures  Com- 
pany, Inc.,  a  Delaware  corporation,  the  defendant  and 
cross-complainant  in  the  above  entitled  matter  (which  will 
hereinafter  be  [51]  referred  to  as  Universal)  in  the 
capacity  of  a  casting  director,  and  that  I  render  my 
services  for  Universal  at  Universal  City,  California.  My 
duties  among  other  things  as  casting  director  are  to 
notify  and  to  assign  actors  for  roles  to  be  portrayed  by 
them  in  photoplays  scheduled  to  be  produced  by  Universal. 
On  or  about  the  25th  day  of  March,  1943,  I  notified 
Robert  Cummings,  the  plaintiff  and  cross-defendant  in 
the  above  entitled  action  (who  will  hereinafter  be  referred 
to  as  Cummings),  that  Universal  desired  him  to  portray 
the  role  of  ''Hank"  in  the  photoplay  entitled  "Fired  Wife." 
On  April  10,  1943,  at  Universal  City,  California,  in  a 
conversation  with  Cummings  in  my  office,  Cummings  told 
me  that  he  was  considering  refusing  to  render  his  services 
in  said  photoplay  for  the  principal  reason  that  the  director 
selected  for  said  photoplay  did  not  meet  with  his  approval 
and  also  because  he  was  thinking  of  signing  up  with  the 
"Service"  for  the  duration  of  the  war.  I  told  Cummings 
that  such  refusal  on  his  part  at  such  a  late  date  would 
not  be  fair  to  Universal,  as  he  was  cognizant  of  the  fact 
that  photography  of  the  photoplay  referred  to  herein  was 
scheduled   to   start   on   April    12,    1943,   and   that   if   his 
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objections  to  the  selected  director  were  so  serious  as  to 
have  resulted  in  his  refusal  and  determination  not  to 
render  his  services  in  said  role,  he  should  have  so  advised 
me  at  a  much  earlier  date.  Cummings  then  told  me  that 
he  understood  the  position  in  which  Universal  would  be 
placed  by  his  refusal  to  accept  the  role  assigned  to  him, 
but  that  he  could  not  make  up  his  mind  definitely  whether 
to  render  the  said  services  but  would  let  me  know.  On 
April  12,  1943,  I  had  a  telephone  conversation  with  Cum- 
mings  relative  [52]  to  the  same  subject  matter  as  is  here- 
inabove set  forth,  and  Cummings  stated  to  me  that  he 
had  decided  not  to  render  the  services  requested  of  him 
by  Universal  and  would  not  appear  at  the  studios  of 
Universal  to  portray  the  said  role  herein  referred  to. 
Cummings  did  refuse  to  report  and  did  not  appear  to 
render  the  said  services  for  the  role  assigned  him,  and 
it  therefore  became  necessary  to  assign  another  actor  to 
replace  Cummings  and  this  was  done.  Cummings  has 
failed  and  refused,  and  continues  to  fail  and  refuse,  to 
report  for  work  at  the  studios  of  Universal. 

Robert  Speers 
Robert  Speers 

Subscribed  and  sworn  to  before  me  this  21st  day  of 
October,   1943. 

(Seal)  John  S.  Lawton 

Notary   Public   in   and   for   the   County  of   Los   Angeles. 
State  of  California 

My  commission  expires  June  29,   1945. 
[Endorsed]:    Filed  Oct.  22.   1943.    [53] 


66  Universal  Pictures  Company,  Inc.,  etc. 

[Title  of  District  Court  and  Cause.] 

ANSWER  TO  COUNTERCLAIM 

Cross-defendant  Robert  Cummings  answers  the  counter- 
claim herein  as  follows: 

I. 

Admits  the  allegations  of  Paragraphs  I  and  II  of  said 
counterclaim. 

XL 

Referring  to  Paragraph  III  of  said  counterclaim,  cross- 
defendant  admits  that  an  agreement  in  writing  was  en- 
tered into  between  cross-defendant  and  cross-complain- 
ant on  November  21,  1938;  a  copy  of  said  contract  is 
attached  to  the  original  complaint   [55]   on  file  herein. 

In  all  other  respects  cross-defendant  denies  generally 
and  specifically  all  the  matters  and  things  set  forth  and 
alleged  in  Paragraph  III. 

III. 

Referring  to  Paragraph  IV  of  the  counterclaim,  cross- 
defendant  admits  he  executed  the  written  agreement  dated 
November  21,  1938,  with  cross-complainant,  a  copy  of 
which  is  attached  to  the  original  complaint  on  file  herein. 
Said  written  contract  is  hereby  referred  to  and  incor- 
porated by  reference.  Cross-defendant  admits  that  he 
agreed  to  the  terms  of  said  written  agreement  attached 
to  the  original  complaint  on  file  herein. 

In  all  other  respects  cross-defendant  denies  generally 
and  specifically  all  the  matters  and  things  set  forth  and 
alleged  in  Paragraph  IV. 
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IV. 
Referring  to  Paragraph  V  of  the  counterclaim,  cross- 
defendant  admits  that  the  written  contract  referred  to  as 
''Exhibit  A"  provided  for  a  starting  salary  of  $600.00 
per  week  and  for  increases  in  the  rate  of  compensation 
upon  the  exercise  of  various  options  therein  provided,  and 
further  that  options  provided  for  in  said  contract  were 
prior  to  April  12,  1943  duly  and  regularly  exercised,  and 
that  the  compensation  of  cross-defendant  prior  to  April 
12,  1943,  was  at  the  rate  of  $1500.00  per  week.  It  is 
further  admitted  that  at  all  times  since  the  execution  of 
said  written  contract,  referred  to  as  "Exhibit  A,"  the 
minimum  compensation  provided  to  be  paid  for  cross- 
defendant's  services  was  at  all  times  prior  to  April  12, 
1943,  in  excess  of  $6000.00  per  annum. 

In  all  other  respects  cross-defendant  denies  generally 
and  specifically  all  the  matters  and  things  set  forth  and 
alleged   [56]   in  said  Paragraph  V. 

V. 

Referring  to  Paragraph  VI  of  the  counterclaim,  cross- 
defendant  denies  generally  and  specifically  all  the  matters 
and  things  therein  set  forth  and  alleged. 

VI. 

Referring  to  Paragraph  VII  of  the  counterclaim,  cross- 
defendant  admits  that  he  has  not  performed  any  services 
as  a  motion  picture  actor  in  motion  pictures  for  cross- 
complainant  since  April  12,  1943,  but  in  all  other  respects 
denies  generally  and  specifically  all  the  matters  and  things 
alleged  in  Paragraph  VII.  In  this  connection  cross-de- 
fendant refers  to  his  complaint  on  file  herein  and  hereby 
incorporates  by  reference  said  complaint  and  each  of  its 
causes  of  action  as  a  further  answer  to  said  Paragraph 
VII. 
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VII. 

Referring  to  Paragraph  VIII  of  said  counterclaim, 
cross-defendant  admits  that  he  made  arrangements  to 
render  his  services  as  an  actor  in  the  "Lux  Theater  of 
the  Air"  in  a  radio  broadcast  to  be  held  on  Monday, 
October  25,  1943,  and  that  he  intends  to  and  will  render 
such  services  in  said  program  on  said  date  unless  re- 
strained by  the  court  from  so  doing.  Cross-defendant 
has  no  information  or  belief  as  to  any  announcements 
made  in  a  radio  broadcast  on  October  18,  1943,  of  the 
"Lux  Theater  of  the  Air,"  or  at  any  other  time,  or  through 
any  other  program,  of  the  fact  that  he  would  appear  on 
said  "Lux  Theater  of  the  Air"  in  a  play  entitled  "Slightly 
Dangerous."  For  lack  of  such  information  or  belief, 
cross-defendant  denies  generally  and  specifically  said  al- 
legations, except  as  herein  admitted.  Cross-defendant 
denies  generally  and  specifically  all  other  matters  and 
things  set  forth  and  alleged  in  said  Paragraph  VIII.  [57] 

VIIL 

Referring  to  Paragraph  IX  of  said  counterclaim,  cross- 
defendant  admits  that  he  has  not  requested  permission 
from  cross-complainant  to  appear  on  the  "Lux  Theater 
of  the  Air"  a  radio  broadcast  to  be  held  on  October  25, 
1943,  and  that  cross-complainant  has  not  given  him  any 
such  permission.  It  is  further  admitted  that  the  written 
agreement  referred  to  as  "Exhibit  A"  provides  that  cross- 
complainant  might  have  injunctive  and  other  equitable 
relief  to  prevent  certain  breaches  of  said  written  agree- 
ment by  cross-defendant.  Cross-defendant  alleges  that 
said  written  agreement  referred  to  as  "Exhibit  A"  is 
no  longer  in  force  and  effect  and  hereby  refers  to  the 
original  complaint  on  file  herein,  and  each  of  its  causes 
of  action,  and  by  said  reference  makes  said  original  com- 
plaint a  part  of  his  answer  to  said  Paragraph  IX. 
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In  all  other  respects  cross-defendant  denies  generally 
and  specifically  all  the  matters  and  things  set  forth  and 
alleged  in  Paragraph  IX. 

IX. 

Referring  to  Paragraph  X  of  said  counterclaim,  cross- 
defendant  admits  that  he  has  become  popular  with  the 
motion  picture  and  radio  public  and  that  his  services  are 
artistic  in  character,  but  denies  that  said  services  are 
especially  unique  or  extraordinary  in  the  legal  significance 
of  said  words  as  they  pertain  or  are  pertinent  to  the 
enforcement  of  negative  covenants  or  the  right  to  alleged 
injunctive  relief  as  provided  for  in  Section  526  of  the 
Code  of  Civil  Procedure  and  Section  3423  of  the  Civil 
Code  of  the  State  of  California. 

X. 

Referring  to  Paragraph  XI  of  said  counterclaim,  cross- 
defendant  alleges  that  there  is  no  written  agreement  be- 
tween cross-defendant  and  cross-complainant  in  existence 
and  that  [58]  there  has  been  no  such  written  agreement 
since  May  29,  1943.  Cross-defendant  refers  to  his  com- 
plaint on  file  herein  and  each  of  its  causes  of  action,  and 
by  such  reference  specifically  makes  the  complaint  and 
each  of  its  causes  of  action  a  part  of  his  answer  to  said 
Paragraph  XI.  Cross-defendant  denies  generally  and 
specifically  all  matters  and  things  set  forth  and  alleged 
in  Paragraph  XL 

XL 

Referring  to  Paragraph  XII  of  said  counterclaim,  cross- 
defendant  denies  generally  and  specifically  all  matters  and 
things  therein  set  forth  and  alleged. 
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Wherefore,  cross-defendant  prays  that  the  order  to 
show  cause  heretofore  issued  be  dismissed,  and  that  cross- 
complainant  take  nothing  by  its  counterclaim  or  other- 
wise; that  cross-defendant  have  its  costs  incurred  herein, 
and  such  other  and  further  relief  as  to  the  Court  may 
seem  proper  and  equitable. 

ROTH  AND  BRANNEN,  and 
J.  J.   CUMMINS 

By  LESTER  WM.  ROTH 

Attorneys  for  Robert  Cummings   [59] 

[Verified.] 

Received  copy  of  the  within  document.     Rec'd  Oct.  29, 
1943.    Loeb  and  Loeb,  By  E.  Evans. 
Invalid  unless  countersigned. 

[Endorsed]  :    Filed  Oct.  30,  1943.   [60] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  FOR  SUMMARY 
JUDGMENT 

To  the  Defendant  above-named,  and  to  Messrs.  Loeb  and 
Loeb,  its  attorneys: 

You,  and  Each  of  You,  Will  Please  Take  Notice,  that 
on  the  5th  day  of  November,  1943,  at  the  hour  of  ten 
(10)  o'clock  A.  M.  of  said  day,  or  as  soon  thereafter 
as  counsel  may  be  heard,  before  the  Honorable  Harry  A. 
Hollzer,  Judge  thereof,  in  Courtroom  No.  2  of  said 
Court,  the  plaintiff  above-named  will,  under  the  provisions 
of  Rule  56  of  the  Federal  Rules  of  Civil  Procedure,  move 
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the  court  for  an  order  directing  that  summary  judgment 
be  entered  herein  on  the  first  count  or  cause  of  action  [61] 
in  favor  of  plaintiff  and  against  the  defendant. 

Said  motion  will  be  made  upon  the  ground  that  as  to 
the  claims  set  forth  in  said  first  count  or  cause  of  action 
there  is  no  genuine  issue  as  to  any  material  fact,  and 
that  the  plaintiff  is  entitled  to  judgment  upon  said  count 
or  cause  of  action  as  a  matter  of  law.  Said  motion  will 
be  made  and  based  upon  plaintiff's  complaint  filed  herein, 
defendant's  answer  thereto,  upon  the  affidavit  of  Robert 
Cummings,  filed  or  to  be  filed  herein,  upon  the  affidavit  of 
Oscar  R.  Cummins,  filed  or  to  be  filed  herein,  and  such 
other  affidavits  as  may  be  filed  herein  prior  to  the  hear- 
ing, and  points  and  authorities  served  and  filed  herewith, 
and  upon  all  of  the  records  and  files  in  said  action,  and 
the  minutes  of  the  Court. 

Dated:    October  29th,  1943. 

ROTH  AND  BRANNEN.  and 
J.  J.  CUMMINS 

By  Lester  Wm.   Roth 
Attorneys   for   Plaintiff 

Office    and    Postoffice    address — 
621  S.  Hope  Street,  Suite  1220 
Los   Angeles    14,    California 
Telephone — TRinity  1851 

[Endorsed]  :    Filed  Oct.  30,  1943.   [62] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT   OF   ROBERT   CUMMINGS 
RE  PRELIMINARY  INJUNCTION. 

Robert  Cummings,  being  duly  sworn,  deposes  and  savs: 
I  am  plaintiff  and  cross-defendant  in  the  above  entitled 
action. 

Reference  is  hereby  made  to  the  complaint  on  file  here- 
in and  the  answer  of  defendant,  Universal  Pictures  Com- 
pany, Inc.,  hereinafter  referred  to  as  "Universal,"  and 
both  said  complaint  and  said  answer  are  by  such  reference 
made  a  part  hereof.  [66] 

In  addition  to  the  written  communications  between  my- 
self and  Universal  which  are  set  forth  in  the  complaint 
on  file  herein  and  the  answer  in  reply  thereto,  the  only 
other  written  communications  which  have  been  exchanged 
between  myself  and  Universal  are  Exhibits  A  to  L,  both 
inclusive,  attached  hereto  and  by  reference  made  a  part 
hereof. 

There  have  been  no  other  written  communications  of 
any  kind  exchanged  between  Universal  and  myself  ex- 
cept those  referred  to  in  the  foregoing  paragraphs  and 
there  have  been  no  communications,  oral  or  otherwise, 
between  Universal  and  myself  in  respect  to  the  rendition 
of  my  services  or  the  status  of  the  alleged  contract  dated 
November  21,  1938,  except  those  written  communications 
which  are  attached  hereto  as  exhibits  and  which  are  made 
a  part  of  my  original  complaint  or  attached  to  Universal's 
answer  to  my  said  complaint. 

It  is  true  that  I  have  made  a  commitment  to  perform 
on  "Lux  Theater  of  the  Air,"  in  a  radio  program  en- 
titled "Slightly  Dangerous"  on  October  25,  1943.  I 
have  on  many  previous  occasions  performed  on  radio  pro- 
grams with  and  without  the  consent  and  permission  of 
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Universal.  Universal  has  never  at  any  time  in  respect 
of  said  radio  programs  complained  of  my  performance 
thereon  or  made  the  claim  that  by  rendering  my  services 
in  connection  with  said  radio  programs,  or  any  of  them, 
I  have  in  any  way  interfered  with  their  alleged  con- 
tractual rights  or  in  any  way  impaired  their  right  to 
my  services  as  a  motion  picture  actor  in  motion  pictures, 
or  in  any  way  depreciated  the  value  of  my  services  to 
them,  which  Universal  asserts  to  be  "special,  unique,  ex- 
traordinary and  artistic." 

From  November  21,  1938,  to  May  29,  1943,  I  never 
rendered  my  services  as  a  motion  picture  actor  in  mo- 
tion pictures  to  anyone  other  than  Universal,  without  the 
express  permission  and  consent  and  pursuant  to  the 
direction  and  request  of  Universal.  T  did  [67]  prior  to 
May  29.  1943,  render  my  services  as  a  motion  picture 
actor  in  motion  pictures  to  persons  other  than  Universal 
with  the  consent  and  at  the  express  direction  of  Universal. 

Since  May  29,  1943,  I  have  not  rendered  my  services 
as  a  motion  picture  actor  in  motion  pictures  to  any  per- 
son and  T  have  made  no  commitment  to  any  person  to 
render  my  services  as  a  motion  picture  actor  in  motion 
pictures  to  any  person  and  T  have  no  such  commitments 
now. 

It  is  not  true  as  set  forth  and  alleged  in  the  counter- 
claim of  Universal,  and  specifically  in  paragraph  XI  of 
said  counterclaim,  that  if  T  render  my  services  to  the 
"Lux  Theater  of  the  Air"  in  the  play  entitled  "Slightly 
Dangerous"  on  October  2d,  1943,  that  Universal  will  be 
irreparably  or  otherwise  damaged.  My  commitment  to 
appear  in  said  program  is  for  a  single  night  and  calls  for 
my  services  as  a  radio  performer.  Said  services  would 
in  no  way  depreciate  or  lessen  the  value  of  my  services 
as  a  motion  picture  actor  in  motion  pictures  to  Universal, 
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or  any  other  person,  even  assuming  that  Universal  has 
a  vaHd  subsisting  contract  between  itself  and  myself  at 
the  present  time  requiring  me  to  render  my  services  as 
a  motion  picture  actor  or  otherwise  to  Universal.  It 
is  not  true  that  I  am  financially  irresponsible  or  unable 
to  respond  in  an  action  at  law  for  such  damages  as  might 
be  sufifered  by  Universal,  but  on  the  contrary,  if  the 
position  of  Universal  is  true  that  a  valid  subsisting  con- 
tract exists  between  myself  and  Universal,  the  means  of 
satisfying  any  damages  that  might  be  sufifered  by  Uni- 
versal are  in  the  control  of  Universal  and  could  by  Uni- 
versal be  applied  to  the  satisfaction  of  any  claim  for  dam- 
ages that  it  might  have  against  me  by  reason  of  my 
3.11eged  breach  of  my  alleged  contract  with  Universal. 
The  damages,  if  any,  which  may  be  sufifered  by  Universal 
by  reason  of  my  appearance  in  "Slightly  Dangerous," 
even  assuming  a  valid  existing  contract  [68]  between 
myself  and  Universal,  are  inconsequential  and  easily  as- 
certainable. 

It  is  clear  from  the  facts  alleged  in  the  complaint  and 
in  the  counterclaim  of  Universal  that  Universal  has  a 
plain,  clear,  speedy  and  adequate  remedy  at  law. 

The  fact  is  that  between  April  lO,  1943,  and  May  29, 
1943,  Universal  never  at  any  time,  as  is  required  by  the 
contract  dated  November  21,  1938,  requested  me  to  per- 
form or  render  any  services  to  it  other  than  its  request 
that  I  render  services  in  the  play  "Fired  Wife"  as  is 
more  particularly  alleged  in  my  complaint.  Universal  has 
paid  me  no  compensation  under  said  alleged  contract,  has 
placed  me  on  continuous  suspension,  and  takes  the  position 
contrary  to  the  express  terms  of  the  alleged  contract  upon 
which  Universal  relies,  that  Universal  does  not  have  to 
use  my  services  or  request  me  to  perform  my  services  and 
that  Universal  may.  in  the  absence  of  my  prayerful  re- 
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quest  that  it  use  my  services,  place  me  upon  suspension  in- 
definitely and  thus  prevent  me  from  working  for  them  and 
from  earning-  a  livelihood  by  working  for  others. 

I  have  read  the  affidavit  of  Robert  Speers  filed  herein 
and  I  deny  generally  and  specifically  all  the  matters  and 
things  set  forth  in  said  affidavit,  commencing  with  the 
word  "On"  in  line  12,  page  2,  to  and  including  the  word 
"know"  in  line  31,  near  the  bottom  of  page  2. 

Affiant  further  denies  that  he  has,  as  averred  by  said 
Speers  in  his  affidavit,  failed  and  refused  or  that  he 
continues  to  fail  and  refuse  to  report  for  work  at  the 
studio  of  Universal. 

In  respect  to  the  matters  and  things  averred  by  said 
Speers  in  his  said  affidavit,  affiant  specifically  refers  to 
the  allegations  made  in  the  complaint  of  affiant  herein  and 
in  each  and  every  cause  of  action  of  said  complaint,  and 
makes  all  of  said  matters  and  things  alleged  in  said  com- 
plaint a  part  hereof  [69]  by  such  reference.  Affiant  fur- 
ther avers  that  there  is  nothing  in  the  contract  dated  No- 
vember 21,  1938,  upon  which  Universal  relies  which 
requires  affiant  to  report  for  work  at  the  studio  of  Uni- 
versal or  any  place  else,  except  pursuant  to  the  request 
and  direction  of  Universal  and  in  this  connection  affiant 
specifically  avers  that  Universal  has  never  made  any 
request,  demand  or  suggestion  in  accordance  with  the 
terms  of  said  contract  dated  November  21.  1938.  or 
otherwise,  that  affiant  report  to  Universal  at  its  studio 
or  any  place  else,  for  work  or  for  the  rendition  of  his 
services. 

Robert  Cummings 

Subscribed  and  sworn  to  before  me  this  23rd  day  of 
October,  1943. 

(Seal)  Leo  K.  Gold 

Notary  Public  in  and  for  said  County  and  State.  [70] 
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EXHIBIT  A 

WESTERN  UNION  TELEGRAM 

June  3,  1943 

UNIVERSAL  PICTURES  COMPANY,  INC. 

UNIVERSAL  CITY 

CALIFORNIA 

THIS  WILL  ACKNOWLEDGE  RECEIPT  OF  YOUR 
WIRE  OF  JUNE  2,  1943.  MY  POSITION  AS  YOU 
WERE  HERETOFORE  NOTIFIED  BY  ME  HAS 
NOT  BEEN  CHANGED  AND  I  DENY  EACH  AND 
ALL  OF  THE  STATEMENTS  CONTAINED  IN 
YOUR  WIRE  OF  JUNE  2,  1943,  WHICH  ARE  IN- 
CONSISTENT WITH  THE  POSITION  HERETO- 
FORE EXPRESSED  BY  ME. 

ROBERT  CUMMINGS   [71] 
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EXHIBIT  B 

UNIVERSAL  PICTURES  COMPANY.  INC. 
Universal  City  California 

June  24,  1943 

Registered    Mail 
Mr.  Robert  Cummings 
c/o  A4r.  Oscar  Cummins 
8511   Sunset  Boulevard 
Los  Angeles,  California 

Dear  Mr.  Cummings: 

Your  employment  under  your  contract  of  employment 
with  us  dated  November  21,  193(S,  as  heretofore  amended, 
has  been  suspended  by  reason  of  your  failure,  refusal 
and/or  neglect  to  perform  your  obligations  under  said 
contract,  as  amended,  for  a  period  of  five  ( 5 )  weeks  and 
two  (2)  days  commencing  May  19,  1943.  This  is  to 
notify  you  that  we  have  elected  to  and  do  hereby  exercise 
the  right  granted  under  the  terms  of  said  contract,  as 
amended,  to  extend  the  term  of  your  employment  there- 
under for  a  period  equivalent  to  the  suspension  by  reason 
of  said  failure,  refusal  and/or  neglect. 

Your  employment  under  said  contract,  as  amended,  will 
be  further  suspended  during  the  continuance  of  your 
present  failure,  refusal  and/or  neglect  to  perform  your 
obligations  thereunder,  and  we  reserve  the  right  to  extend 
your  employment  under  said  contract,  as  amended,  for 
an  equivalent  period. 
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This  notice  is  served  upon  you  without  prejudice  to 
or  waiver  of  any  other  rights  and/or  remedies  which  we 
may  have  in  the  premises,  all  such  other  rights  and/or 
remedies   being  expressly   reserved  by  us. 

Very  truly  yours, 

UNIVERSAL  PICTURES  COMPANY,  INC. 

By  Edward  Muhl 

Assistant    Secretary 
Edward  Muhl 
jab/j    [72] 

EXHIBIT  C 

POSTAL  TELEGRAPH 

June  25,  1943 

Universal  Pictures  Company,  Inc. 
Universal  City,   California 

THIS  WILL  ACKNOWLEDGE  YOUR  LETTER  OF 
JUNE  24,  1943,  AS  I  HAVE  ALREADY  NOTIFIED 
VOU  THE  CONTRACT  OF  EMPLOYMNT  DATED 
NOVEMBER  21.  1938  HAS  BEEN  TERMINATED 
BY  REASON  OF  YOUR  MATERIAL  BREACH 
THEREOF.  ANY  STATEMENT  CONTAINED  IN 
YOUR  LETTER  OF  JUNE  24,  1943  INCONSISTENT 
WITH  THIS  FACT  IS  HEREBY  DENIED.  THIS 
WIRE  IS  SENT  YOU  Vv^ITHOUT  PREJUDICE  TO 
OR  WAIVER  OF  ANY  OTHER  RIGHTS  AND/OR 
REMEDIES  WHICH  I  MAY  HAVE  IN  THE 
PREMISES,  ALL  SUCH  OTHER  RIGHTS  AND/ 
OR  REMEDIES  BEING  EXPRESSLY  RESERVED 
BY  ME. 

ROBERT  CUMMINGS 

CHARGE  TO   CRESTVIEW   18119    [7Z] 
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EXHIBIT  D 

UNIVERSAL  PICTURES  COMPANY,  INC. 
Universal  City,   California 

July  31,  1943 

Registered  Mail 
Mr.  Robert  Cummings 
c/o  Mr.   Oscar  Cummins 
8511   Sunset  Boulevard 
Los  Angeles,  California 

Dear  Mr.  Cummings: 

Your  employment  under  your  contract  of  employment 
with  us  dated  November  21,  1938,  as  heretofore  amended. 
has  been  suspended  by  reason  of  your  failure,  refusal 
and/or  neglect  to  perform  your  obligations  under  said 
contract,  as  amended,  for  a  period  of  five  (5)  weeks  and 
two  (2)  days  commencing  June  25,  1943.  This  is  to 
notify  you  that  we  have  elected  to  and  do  hereby  exercise 
the  right  granted  under  the  terms  of  said  contract,  as 
amended,  to  extend  the  term  of  your  employment  there- 
under for  a  period  equivalent  to  the  suspension  by  rea- 
son of  said   failure,   refusal  and/or  neglect. 

Your  employment  under  said  contract,  as  amended, 
will  be  further  suspended  during  the  continuance  of  your 
present  failure,  refusal  and/or  neglect  to  .perform  your 
obligations  thereunder,  and  we  reserve  the  right  to  ex- 
tend your  employment  under  said  contract,  as  amended, 
for  an  equivalent  period. 
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This  notice  is  served  upon  you  without  prejudice'  to 
or  waiver  of  any  other  rights  and/or  remedies  which  we 
may  have  in  the  premises,  all  such  other  rights  and/or 
remedies  being  expressly  reserved  by  us. 

Very  truly  yours, 

UNIVERSAL  PICTURES  COMPANY,  INC. 

By  Edward  Muhl 

Assistant    Secretary 
Edward  Muhl 
jab/j    [74] 

EXHIBIT  E 

POSTAL  TELEGRAPH 

August  2,  1943 
Universal   Pictures  Company,   Inc. 
Universal  City,   California 

THIS  WILL  ACKNOWLEDGE  YOUR  LETTER 
OF  JULY  31,  1943,  AS  I  HAVE  ALREADY  NO- 
TIFIED YOU  THE  CONTRACT  OF  EMPLOY- 
MENT DATED  NOVEMBER  21,  1938,  HAS  BEEN 
TERMINATED  BY  REASON  OF  YOUR  MATE- 
RIAL BREACH  THEREOF.  ANY  STATEMENT 
CONTAINED  IN  YOUR  LETTER  OF  JULY  31, 
1943,  INCONSISTENT  WITH  THIS  FACT  IS 
HEREBY  DENIED.  THIS  WIRE  IS  SENT  YOU 
WITHOUT  PREJUDICE  TO  OR  WAIVER  OF 
ANY  OTHER  RIGHTS  AND/OR  REMEDIES 
WHICH  I  MAY  HAVE  IN  THE  PREMISES,  ALL 
SUCH  OTHER  RIGHTS  AND/OR  REMEDIES 
BEING  EXPRESSLY  RESERVED  BY  ME. 

ROBERT  CUMMINGS 

CHARGE  TO  CRESTVIEW  18119  [75] 
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EXHIBIT  F 

UNIVERSAL  PICTURES  COMPANY,  INC. 
Universal  City,  California 

August  28,  1943 

Mr.  Robert  Cummings, 
c/o  Mr.  Oscar  Cummins, 
9441   Wilshire  Boulevard, 
Beverly  Hills,  California. 

Dear  Mr.  Cummings : 

Enclosed  please  find  copy  of  notice  directed  to  the 
persons  named  therein,  which  is  self-explanatory. 

The  fact  that  we  have  consented  to  your  appearance 
on  this  program  is  not.  nor  shall  the  same  be  considered, 
a  waiver  of  our  right  to  your  exclusive  services,  nor 
shall  our  consent  be  deemed  to  be  a  consent  to  the 
rendition  of  your  services  for  any  other  person,  firm  or 
corporation  on  any  other  or  different  occasion. 

This  notice  is  served  upon  you  without  prejudice  or 
waiver  of  any  other  rights  and/or  remedies  which  we 
may  have,  and  all  such  other  rights  and/or  remedies  are 
expressly  reserved  by  us  and  without  prejudice  or  waiver 
of  any  other  rights  and/or  remedies  set  up  in  any  pre- 
vious  notice  given  you. 

Very  truly  yours, 
UNIVERSAL  PICTURES  COMPANY,  INC. 
By  Edward  Muhl 

Registered 

Special  Delivery   [76] 
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EXHIBIT  G 

POSTAL  TELEGRAPH 

September  1,   1943 

UNIVERSAL  PICTURES  COMPANY,  INC. 

UNIVERSAL   CITY, 

CALIFORNIA 

I  ACKNOWLEDGE  RECEIPT  OF  YOUR  LETTER 
DATED  AUGUST  28,  1943.  MY  APPEARANCE 
ON  A  RADIO  PROGRAM  IN  QUESTION  WAS 
MADE  PURSUANT  TO  AN  AGREEMENT  BE- 
TWEEN MYSELF  AND  DARI-RICH,  "STARS 
OVER  HOLLYWOOD"  PROGRAM.  I  DID  NOT 
SEEK  PERMISSION  FROM  YOU  NOR  DO  I 
CONSIDER  THAT  I  WAS  OBLIGATED  TO  ASK 
PERMISSION  FROM  YOU.  MY  POSITION  AS 
HERETOFORE  GIVEN  YOU  THAT  I  AM  UN- 
DER NO  CONTRACTUAL  OR  OTHER  OBLIGA- 
TION TO  YOU  HAS  NOT  CHANGED.  PLEASE 
BE  FURTHER  ADVISED  THAT  I  WILL  HOLD 
YOU  STRICTLY  ACCOUNTABLE  FOR  ANY 
DAMAGES  RESULTING  FROM  YOUR  UNAU- 
THORIZED NOTICE  DATED  AUGUST  28,  1943, 
TO  CARI-RICH,  "STARS  OVER  HOLLYWOOD" 
PROGRAM  AND  FROM  ANY  OTHER  NOTICES, 
ACTIONS,  OR  INTERFERENCE  TAKEN  BY  YOU 
OF  A  SIMILAR  CHARACTER. 

ROBERT  CUMMINGS    [77] 
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EXHIBIT  H 

UNIVERSAL  PICTURES  COMPANY,  INC. 

Universal   City,   California 

September  7,  1943 

Registered  Mail 
Mr.  Robert  Cummings 
c/o  Mr.  Oscar  Cummins 
9441  Wilshire  Boulevard 
Beverly   Hills,   California 

Dear   Mr.   Cummings: 

This  will  acknowledge  receipt  of  your  telegram  of 
September   1,    1943. 

Despite  all  statements  and  notices  by  you  to  the  con- 
trary, we  will  continue  to  treat  and  consider  your  con- 
tract of  employment  with  us  dated  November  21,  1938, 
as  amended,  as  being  in  full  force  and  effect. 

Under  its  terms  you  are  precluded  from  rendering 
services  for  anyone  else  without  our  prior  consent.  The 
consent  given  to  you  in  connection  with  the  "Stars  Over 
Hollywood"  radio  program  was  made  without  prejudice 
to  or  waiver  of  our  rights.  All  rights  and  remedies 
which  we  may  have  in  the  premises  are  expressly  re- 
served. 

Very  truly  yours, 

UNIVERSAL  PICTURES  COMPANY,  INC. 

By  Edward  Muhl 

Assistant  Secretary 

Edward  Muhl 
jab/j   [78] 
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EXHIBIT  I 

WESTERN  UNION  TELEGRAM 

September  8,   1943 

Universal  Pictures   Co.   Inc. 
Universal  City, 
California 

YOUR  REGISTERED  LETTER  OF  SEPTEMBER 
FOURTH  TO  ROBERT  CUMMINGS  HAS  BEEN 
RECEIVED  BY  ROBERT  CUMMINGS  AND 
TRANSMITTED  TO  ME  AS  HIS  ATTORNEY  FOR 
ATTENTION. 

YOU  ARE  ADVISED  AS  YOU  HAVE  BEEN 
HERETOFORE  THAT  BY  REASON  OF  YOUR 
MATERIAL  BREACHES  OF  THE  CONTRACT 
REFERRED  TO  IN  YOUR  LETTER  OF  SEPTEM- 
BER FOURTH  ROBERT  CUMMINGS  ON  MAY  29, 
1943  ELECTED  TO  AND  DID  TERMINATE  SAID 
CONTRACT. 

MR.  CUMMINGS  THEREFORE  CONSIDERS 
SAID  CONTRACT  TO  BE  AT  AT  END  AND  HE 
HAS  BEEN  ADVISED  THAT  IT  IS. 

LESTER  WM.  ROTH   [79] 
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EXHIBIT  J 

September   10,   1943 

Universal  Pictures  Company,  Inc. 

Universal  City, 

California 

Attention:    Mr.   Edward  Muhl 
Gentlemen : 

In  respect  of  your  letter  of  the  7th  to  Robert  Cum- 
mings,  in  care  of  Mr.  Oscar  Cummins,  you  are  referred 
to  the  day  letter  of  the  writer  addressed  and  transmitted 
to  you  on  September  8th,  1943. 

Yours  very  truly, 

LESTER  WM.  ROTH 

OF  ROTH  AND  BRANNEN 

LWR:DT  [80] 

EXHIBIT  K 

UNIVERSAL  PICTURES  COMPANY,  INC. 
Universal  City.   California 

October  11,  1943 

Registered  Mail 
Mr.  Robert  Cummings 
c/o  Mr.  Oscar  Cummins 
9441   Wilshire  Boulevard 
Beverly  Hills,  California 

Dear   Mr.   Cummings : 

Your  employment  under  your  contract  of  employment 
with  us  dated  November  21.  1938,  as  heretofore  amended, 
has   been   suspended   by    reason   of   your    failure,    refusal 
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and/or  neglect  to  perform  your  obligations  under  s^aid 
contract,  as  amended,  for  a  period  of  five  (5)  weeks  com- 
mencing September  7,  1943.  This  is  to  notify  you  that 
we  have  elected  to  and  do  hereby  exercise  the  right 
granted  under  the  terms  of  said  contract,  as  amended, 
to  extend  the  term*  of  your  employment  thereunder  for  a 
period  equivalent  to  the  suspension  by  reason  of  said 
failure,  refusal  and/or  neglect. 

Your  employment  under  said  contract,  as  amended,  will 
be  further  suspended  during  the  continuance  of  your  pres- 
ent failure,  refusal  and/or  neglect  to  perform  your  obli- 
gations thereunder,  and  we  reserve  the  right  to  extend 
your  employment  under  said  contract,  as  amended,  for 
an  equivalent  period. 

This  notice  is  served  upon  you  without  prejudice  to  or 
waiver  of  any  other  rights  and/or  remedies  which  we 
may  have  in  the  premises,  all  such  other  rights  and/or 
remedies  being  expressly  reserved  by  us. 

Very  truly  yours, 

UNIVERSAL  PICTURES  COMPANY,  INC. 


By  J.  A.  Brewster 

Assistant  Treasurer 


jab/j  [811 
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EXHIBIT  L 

October  15,  1943 

Universal    Pictures   Company,   Inc., 

Universal  City, 

California 

Attention:    J.  A.   Brewster 
Asst.    Treasurer 

Gentlemen : 

Your  notice  of  October  11th  addressed  to  Mr.  Robert 
Cummings  in  care  of  Mr.  Oscar  Cummins  has  been 
transmitted  to  me  for  attention. 

Our  petition  in  respect  to  this  notice  is  set  forth  in 
that  certain  action  entitled  "Robert  Cummings  vs.  Uni- 
versal Pictures  Company,  Inc."  in  the  Superior  Court 
No.  488314. 

Yours  very  truly, 

LESTER  WM.   ROTH 

OF  ROTH  AND  BRANNEN 

LWR:DT 

Received  copy  of  the  within  document.  Rec'd  Oct.  29, 
1943.  Loeb  and'  Loeb.  by  E.  Evans.  Invalid  unless  con- 
tersigned. 

[Endorsed] :   Filed  Oct.  30,  1943.  [82] 


88  Universal  Pictures  Company,  Inc.,  etc. 

[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  OSCAR  R.  CUMMINS 

State  of  California 

County  of  Los  Angeles — ss. 

Oscar  R.  Cummins,  being  first  duly  sworn  deposes  and 
says: 

That  he  is  an  attorney  at  law,  duly  licensed  to  practice 
in  all  of  the  courts  of  the  State  of  California  and  the 
District  Court  of  the  United  States  in  and  for  the  South- 
ern District  of  California,  Central  Division. 

That  the  plaintiff,  Robert  Cummings,  is  a  client  of  your 
affiant  and  is  and  has  been  a  client  of  your  affiant  at  all 
times  herein  mentioned. 

That  affiant  represented  the  plaintiff,  Robert  Cummings, 
in  various  and  all  negotiations  with  the  defendant,  Uni- 
versal Pictures  Company,  Inc. 

Your  affiant  avers  that  on  or  about  the  26th  day  of 
May,  1943,  at  or  about  the  hour  of  2:30  P.  M.,  affiant 
made  [83]  personal  demand  upon  the  defendant  at  de- 
fendant's studio  in  Universal  City,  California,  for  the 
salary  check  due  plaintiff  for  the  period  after  May  18, 
1943;  that  your  affiant  was  informed  by  the  cashier  at 
Universal  Pictures  Company,  Inc.,  at  Universal  City, 
•CaHfornia,  that  there  was  no  salary  due  and  payable 
to  the  plaintifif  and  that  the  plaintiff  was  still  on  sus- 
pension. 

Your  affiant  avers  that  the  following  morning,  viz., 
May  27,  1943,  at  or  about  the  hour  of  11 :00  A.  M.,  affiant 


vs.  Robert  Cmumings  «89 

telephoned  to  the  cashier  at  Universal  Pictures  Company, 
Inc.  and  stated  in  words  and  substance  as  follows :  "Is 
Robert  Cumniings'  check  ready?"  to  which  said  cashier 
replied  in  words  and  substance,  "We  have  no  check  for 
Robert  Cummings ;  we  have  received  no  instructions  to  put 
him  back  on  the  payroll." 

Your  affiant  further  avers  that  one-half  hour  later,  to- 
wit,  at  about  11 :30  A.  M.  of  May  27,  1943,  he  requested 
his  secretary.  Belle  Marco,  to  telephone  to  the  cashier  at 
Universal  Pictures  Company,  Inc.;  that  your  affiant  llis- 
tened-in  on  the  telephone  extension  to  the  said  conversa- 
tion between  affiant's  secretary  and  the  cashier  of  Uni- 
versal Pictures  Company,  Inc. 

Your  affiant  avers  that  his  secretary  inquired  in  words 
and  substance  as  follows:  *'Is  Robert  Cummings'  check 
ready?"  to  which  the  cashier's  office  at  Universal  Pictures 
Company,  Inc.,  Universal  City,  California,  whose  tele- 
phone number  is  STanley  71211,  replied  in  words  and 
substance  as  follows:  "There  is  no  check  for  Bob;  he  is 
still  on  suspension." 

Your  affiant  avers  that  he  is  and  has  been  at  all  times 
herein  mentioned  the  exclusive  representative  of  the  plain- 
tiff in  all  negotiations  and  matters  with  the  defendant 
corporation;  that  affiant  is  thoroughly  conversant  with 
the  contract  of  November  21,  1938,  as  well  as  the  various 
adjustments  made  thereto  from  time  to  time  by  and  be- 
tween the  plaintiff  and  defendant  corporation :  that  defend- 
ant corporation  under  said  contract  and  [84]  amend- 
ments was  obliged  to  pay  to  the  plaintiff  various  agreed 
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sums  of  money  weekly  for  forty-two  (42)  weeks  ouf  of 
the  fifty-two  (52)  week  year;  that  defendant  corpora- 
tion reserved  the  right  to  lay  oif  the  plaintiff  for  ten 
(10)  weeks  at  defendant's  option  and  designation;  that 
the  said  ten  (10)  weeks'  lay-off  periods  had  been  con- 
sumed by  the  defendant  corporation  for  the  contractual 
year  of  1942-1943  and  hence  there  was  no  right  to  lay 
off  the  plaintiff  for  any  further  periods  during  the  con- 
tractual year  1942-1943. 

Further  deponent  saith  not. 

OSCAR  R.  CUMMINS 
Oscar  R.  Cummins 


Subscribed  and  sworn  to  before  me  this  30th  day  of 
October,  1943. 

(Seal)  Leo  K.  Gold 

Notary   Public  in  and   for  the   County  of   Los  Angeles, 
State  of  California. 

[Affidavit  of  Service  by  Mail.] 


[Endorsed]  :    Filed  Nov.  2,  1943.   [85] 
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[Title  of  District  Court  and  Cause.] 

AFFIDVAIT  OF  B.  W.  STEINBERG 

ON   APPLICATION   FOR   INJUNCTION   AND 

AGAINST  MOTION  FOR  JUDGMENT 

State  of  California 
County  of  Los  Angeles — ss. 

I,  B.  W.  Steinberg,  being  first  duly  sworn,  depose  and 
say: 

That  1  am  a  resident  of  the  County  of  Los  Angeles, 
State  of  California,  and  that  I  am  and  at  all  times  men- 
tioned herein  w^s  employed  by  Universal  Pictures  Com- 
pany. Inc.,  a  Delaware  corporation,  the  defendant  and 
cross-complainant  in  the  above  entitled  matter  (which  will 
hereinafter  be  referred  |86]  to  as  Universal),  as  Pay- 
master; that  at  no  time  since  April  12,  1943,  has  Robert 
Cummings,  the  plaintiff  and  cross-defendant  herein,  or 
anyone  in  his  behalf,  requested  or  demanded  payment  of 
any  sums  purported  to  be  due  him  under  the  terms  of 
his  contract  with  Universal  from  me  or  to  my  best  knowl- 
edge from  any  person  under  my  supervision. 

B.  W.  Steinberg 
B.  W.  Steinberg 

Subscribed  and  sworn  to  before  me  this  22nd  day  of 
October,  1943. 

(Seal)  John  S.  Lawton 

Notary   Public   in   and   for   the   County  of   Los   Angeles, 
State  of  California 

My  commission  expires  June  29,  1945. 
[Endorsed]  :    Filed  Nov.  2.  1943.   [87] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  DANIEL  J.  KELLEY 

ON   APPLICATION  FOR   INJUNCTION  AND 

AGAINST  MOTION  FOR  JUDGMENT 

State  of  California 
County  of  Los  Angeles — ss. 

I,  Daniel  J.  Kelley,  being  first  duly  sworn,  depose  and 
say: 

I  am  a  resident  of  the  County  of  Los  Angeles,  State 
of  California  and  am  employed  and  at  all  times  mentioned 
herein  have  been  employed  by  Universal  Pictures  Com- 
pany, Inc.,  the  defendant  and  cross-complainant  in  the 
above  entitled  matter  (which  will  hereinafter  be  referred 
to  as  Universal),  [88]  as  Production  Executive  in  Charge 
of  Talent,  Writers  and  Directors.  At  no  time  since 
April  12,  1943,  has  Robert  Cummings,  the  plaintiff  and 
cross-defendant  herein  (who  will  hereinafter  be  referred 
to  as  Cummings)  reported  to  the  studios  of  Universal  or 
to  anyone  connected  with  Universal  for  the  purpose  of 
rendering  his  services  as  an  actor.  Universal  has  at  all 
times  been  and  still  is  ready,  willing  and  able  to  have 
Cummings  resume  his  services  for  it  under  his  employ- 
ment contract.  Before  Universal  made  its  employment 
contract  with  Cummings  in  November  1938,  Cummings 
was  not  recognized  as  being  among  the  top  featured  or 
leading  players  in  motion  pictures.  During  the  entire 
time  of  its  relationship  with  Cummings  Universal  has 
made  every  effort  to  assist  him  to  become  an  important 
screen  personality  and  to  build  him  up  as  a  top  star  and 
featured  player.  Largely  through  the  efforts  of  Uni- 
versal in  casting  Cummings  in  important  roles  in  top 
budgeted   pictures   and   publicizing   him   and   giving  him 
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strong"  supporting  casts,  Cummings  has  now  become  an 
important  featured  player  and  has  established  a  popularity 
with  the  motion  picture  public.  That  the  foregoing  is 
true  will  appear  from  what  follows  in  this  affidavit. 

We  have  made  eleven  pictures  at  Universal  Studios  in 
which  Cummings  played  a  role  in  the  period  between 
March  20,  1939,  and  March  22>,  1943.  The  first  of  the 
pictures  above  referred  to  was  "Three  Smart  Girls  Grow 
Up"  in  which  Deanna  Durbin  was  the  star.  Deanna 
Durbin  was  then  and  is  now  one  of  the  best  known  and 
most  popular  actresses  on  the  screen.  Cummings  played 
the  leading  role  opposite  Deanna  Durbin.  The  photoplay 
was  produced  for  Universal  by  Joe  Pasternak  and  directed 
by  Henry  Koster.  each  of  whom  is  in  the  top  rank  of 
his  profession  in  the  motion  picture  industry.  One  of 
the  supporting  roles  was  played  by  Charles  Winniger,  a 
popular  [89]  and  well-known  character  actor.  The  pro- 
duction cost  on  the  picture  was  over  $800,000.00. 

"The  Under  Pup,"  another  photoplay  produced  by  Joe 
Pasternak  and  directed  by  Richard  Wallace,  was  a  star- 
ring vehicle  for  Cummings  and  Gloria  Jean.  Among  the 
important  featured  players  who  also  appeared  in  this  pic- 
ture were  Beulah  Rondi,  X'irginia  Weidler,  Margaret 
Lindsay,  C.  Aubrey  Smith,  Billy  Gilbert  and  Samuel  S. 
Hinds.  The  production  cost  on  this  picture  was  over 
$465,000.00. 

The  next  picture  for  which  Cummings  rendered  services 
for  Universal  was  entitled  "Rio"  in  which  Basil  Rathbone 
and  Victor  McLaughlin  starred  and  in  which  Cummings 
was  featured  opposite  Sigrid  Gurie.  Among  the  support- 
ing cast  were  such  prominent  screen  players  as  Leo  Car- 
rillo,  Billy  Gilbert  and  Maurice  Moscovich.  The  produc- 
tion cost  of  this  picture  was  over  $448,000.00. 
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"Charlie  McCarthy,  Detective,"  the  next  picture  in 
which  Cummings  played  a  featured  role,  included  in  the 
cast  such  well-known  personalities  as  Edgar  Bergen, 
Edgar  Kennedy,  and  Samuel  Hinds.  The  production  cost 
of  this  picture  was  over  $363,000.00. 

"Private  Affairs,"  the  next  picture  in  which  Cummings 
appeared  for  Universal,  was  produced  by  Glen  Tryon 
and  directed  by  Albert  S.  Rogell.  Cummings  played  the 
male  lead  in  this  picture  opposite  Nancy  Kelley>  a  well- 
known  screen  actress,  and  the  supporting  cast  in  this  pic- 
tture  included  Roland  Young,  Hugh  Herbert  and  Mon- 
tague Love. 

Another  picture  in  which  Cummings  played  the  leading 
role  was  "Spring  Parade"  in  which  Deanna  Durbin  was 
starred.  This  picture  was  also  produced  by  Joe  Paster- 
nak and  directed  by  Henry  Koster,  and  the  production 
cost  was  over  $950,000.00. 

Cummings  played  a  prominent  role  in  "A  Night  in 
the  [90]  Tropics,"  a  picture  featuring  Abbott  and  Cos- 
tello.  Other  prominent  and  well-known  players  in  the 
picture  were  Alan  Jones,  Nancy  Kelley,  Leo  Carrillo  and 
Mary  Boland.  The  production  cost  was  over  half  a  mil- 
lion dollars. 

Cummings  played  opposite  Deanna  Durbin  again  in 
the  picture  "It  Started  With  Eve,"  in  which  Charles 
Laughton,  Guy  Kibbee  and  Walter  Catlett,  all  prominent, 
popular  screen  actors,  also  appeared.  The  picture  was 
produced  by  Joe  Pasternak  and  directed  by  Henry  Koster. 
The  production  cost  was  approximately  $1,250,000.00. 

The  picture  "Saboteur"  was  a  Frank  Lloyd  production 
directed  by  the  distinguished  English  director,  Alfred 
Hitchcock.    Priscilla  Lane  and  Cummings  played  the  lead- 


vs.  Robert  Ciuiunings  95 

ing  roles.     Production  cost  of  the  picture  was  approxi- 
mately $780,000.00. 

Cumming^s  played  the  male  leadini^:  role  opposite  Diana 
Barrymore  in  the  Universal  picture  "Between  Us  Girls." 
The  producer-director  was  Henry  Koster.  The  support- 
ing cast  included  Kay  Francis,  John  Boles  and  Andy 
D/vine.  The  cost  of  production  of  this  picture  was  over 
$835,000.00. 

The  latest  picture  in  which  Cummings  has  appeared 
for  Universal  and  which  has  just  been  released  is  en- 
titled "Flesh  and  Fantasy."  The  picture  was  produced 
for  the  defendant  company  by  Charles  Boyer  and  Julien 
Duvivier.  and  directed  by  Duvivier.  The  company  in 
which  Cummings  appears  as  an  actor  in  this  picture  in- 
cludes Charles  Boyer,  Betty  Field,  Edward  G.  Robinson, 
C.  Aubre}-  Smith,  ]3arbara  Stanwyck  and  Charles  Win- 
niger. 

The  foregoing  statements  as  to  the  nature  of  the  pic- 
tures in  which  Universal  cast  Cummings  at  its  own  studio 
is  especially  intended  as  a  refutation  of  the  allegations 
made  in  the  third  cause  of  action  of  plaintiff's  com- 
plaint [91]  and  particularly  in  paragraphs  2  and  3  of 
that  cause  of  action  on  pages  11  and  12.  In  essence  the 
allegations  are  that  defendant  Universal  in  bad  faith  and 
with  malice  and  for  the  purpose  of  discrediting  plaintiff 
and   imperiling  his   future,   cast  him   in   minor   roles. 

Under  its  contract  with  Cummings  Universal  has  the 
right  to  lend  Cummings'  services  to  other  motion  picture 
producers  and  a  number  of  loans  in  accordance  with  the 
contract  have  been  made.  In  each  case,  in  almost  every 
cast,  Cummings  was  cast  in  the  most  important  male  role 
in  the  picture,  as  will  appear  from  the  following:  He 
appeared   in   "Kings    Row"    for   Warner    Bros,    in    1941. 
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Other  prominent  screen  actors  in  the  cast  were  Ann 
Sheridan,  Ronald  Reagan  and  Betty  Field.  The  director 
was  Sam  Wood,  one  of  the  most  important  directors  in 
the  motion  picture  industry.  He  appeared  in  "And  One 
Was  Beautiful"  for  Metro-Goldwyn-Mayer  in  which  he 
received  first  billing.  He  played  in  "Free  and  Easy" 
for  Metro-Goldwyn-Mayer  in  1941  in  which  he  received 
first  male  billing.  R-K-O  gave  him  first  feature  billing 
in  the  picture  'The  Devil  and  Miss  Jones"  in  1941, 
which  picture  starred  Miss  Jean  Arthur,  one  of  the  out- 
standing motion  picture  actresses.  In  December  1939, 
Cummings  played  in  "Everything  Happens  at  Night" 
for  Twentieth  Century  Fox  in  which  the  billing  was  as 
follows:  Sonja  Heinie,  Ray  Milland,  Robert  Cummings. 
In  1941  he  played  in  "Moon  Over  Miami"  for  Twentieth 
Century  Fox  in  which  the  billing  was  as  follows:  Don 
Ameche,  Betty  Grable,  Robert  Cummings.  Warner  Bros, 
have  just  released  "Princess  O'Rourke"  in  which  Cum- 
mings receives  first  male  billing  and  plays  opposite 
Olivia  de  Havilland,  another  very  important  motion  pic- 
ture   personality. 

The  original  term  of  Universal's  contract  with  Cum- 
mings was  for  six  months  at  a  salary  of  $600.00  per 
week  [92]  for  a  minimum  of  twenty  weeks.  The  con- 
tract gives  Universal  seven  options  on  the  services  of 
Cummings,  four  of  which  had  been  exercised  at  the  time 
that  Cummings  refused  to  perform  any  further  services 
for  Universal  and  this  law  suit  resulted.  The  first  exer- 
cised option  was  for  an  additional  six  months  at  $600.00 
per  week  for  a  minimum  of  twenty  weeks.  The  second 
exercised  option  was  for  one  year  at  $750.00  per  week 
for  a  minimum  of  forty  weeks.  The  third  exercised 
option  was  for  one  year  at  $1,000.00  per  week  for  a 
minimum  of  forty  weeks,  and  the  fourth  exercised  option 
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(which  is  still  in  effect)  is  for  one  year  at  $1,500.00 
per  week  for  a  minimum  of  forty  weeks.  The  next  option 
calls  for  one  year  at  $2,000.00  per  week,  the  next  for  one 
year  at  $2,500.00  per  week  and  the  next  for  one  year 
at  $3,000.00  per  week. 

Universal   has   paid   to   Ciimmings    in   addition   to   the 
salaries  paid  him  under  his  contract  the  following  bonuses 
in  connection  with  his  services  in  the  following  pictures: 
"Free  and  Easy"— 1941— $2,500.00 
"The  Devil  and  Miss  Jones"— 1941— $2,500.00 
"Moon  Over   Miami"— 1941— $2,500.00 
"It  Started  With  Eve"— 1941— $2,500.00 
"Kings  Row"— 1941— $2,500.00. 
"Saboteur"— 1942— $7,500.00 
"Between   Us    Girls"— 1942— $7,500.00 
"Princess  O'Rourke"— 1942— $7,500.00 
"Flesh  and  Fantasy"— 1943— $7,500.00     ' 

Cummings  has  filed  an  affidavit  which  purports  to  have 
been  sworn  to  on  October  23,  1943,  and  is  filed  "Re  Pre- 
liminary Injunction."  Universal  denys  each  and  all  of  the 
statements  made  in  the  affidavit  on  page  2.  lines  18  to 
28  inclusive,  and  I  assert  that  Cummings  has  never 
at  any  time  during  the  existence  of  his  contract  with 
Universal  |93]  performed  or  appeared  on  a  radio  pro- 
gram to  the  knowledge  of  Universal  without  the  latter's 
consent.  Universal  is  entitled  to  the  exclusive  services  of 
Cummings.  including  radio  services,  under  its  contract 
with  him  and  of  course  the  appearance  of  Cummings  on 
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radio  programs  without  Universal's  consent  would  ^  in- 
terfere with  and  impair  the  contractual  rights  of  Uni- 
versal, and  if  Universal,  as  Cummings  asserts,  never 
made  such  a  claim  to  him,  it  was  because  Universal  was 
ignorant  of  the  fact  which  now  appears  for  the  first 
time  that  Cummings  violated  his  contract  on  a  number 
of  occasions  by  appearing  on  radio  programs  without 
Universal's  consent.  There  need  be  no  reply  to  the 
statements  made  on  page  3  of  Cummings'  affidavit  which 
I  have  just  referred  to,  lines  9  to  32  inclusive,  and  lines 
1  to  5  inclusive  on  page  4  for  the  reason  that  Cummings 
did  not  appear  in  the  Lux  Theatre  of  the  Air  radio 
program  on  October  25,  1943. 

Since  April  10,  1943,  Cummings  has  not  at  any  time 
nor  has  anybody  on  his  behalf  made  any  request,  either 
prayerful  or  otherwise,  to  Universal  or  to  anybody  acting 
in  its  behalf,  to  use  the  services  of  Cummings,  but  on 
the  contrary  Universal  has  notified  Cummings  repeatedly, 
as  will  appear  from  the  exhibits  attached  to  Cummings 
affidavit  of  October  23,  1943,  that  Cummings  would  be 
under  suspension  during  the  continuance  of  his  failure, 
refusal  and/or  neglect  to  perform  his  obligations  under 
the  contract.  I  know  of  nothing  which  would  have  pre- 
vented Cummings  at  any  time  upon  the  receipt  of  such  a 
notice  from  informing  Universal  that  he  was  ready  to 
resume  the  performance  of  his  services  under  his  con- 
tract. Instead  of  so  informing  Universal,  however,  he 
notified  Universal  by  his  telegram  dated  May  29,  1943, 
a  copy  of  which  appears  on  page  7  of  his  complaint  herein 
as  follow^s:    "That  I  Elect  to  and  Do  Hereby  Terminate 
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Said  Contract  by  Reason  of  Such  Failure  [94]  and  Re- 
fusal." That,  of  course,  was  a  notice  to  Universal  that 
Cummings  did  not  intend  to  render  any  further  services 
for  it  as  a  motion  picture  actor  under  the  employment 
contract  of  November  21,  1938. 

Daniel  J.  Kelley 
Daniel  J.  Kelley 


Subscribed   and   sworn   to   before   me   this    1st   day   of 
November,  1943. 

(Seal)  John  S.  Lawton 

Notary   Public  in  and   for  the   County  of   Los   Angeles. 
State  of  California 

My  commission  expires  June  29.   1945, 


[Endorsed]  :    Filed  Nov.  2.  1943.   [95] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  HERMAN  D.  COOK 

ON  APPLICATION  FOR  INJUNCTION  AND 

AGAINST  MOTION  FOR  JUDGMENT 

State  of  California 

County  of  Los  Angeles — ss. 

I,  Herman  D.  Cook,  being  first  duly  sworn,  depose  and 
say: 

That  I  am  a  resident  of  the  County  of  Los  Angeles, 
State  of  California,  and  that  I  am  and  at  all  times  men- 
tioned herein  was  employed  by  Universal  Pictures  Com- 
pany, Inc.,  a  Delaware  corporation,  the  defendant  and 
cross-complainant  in  the  above  entitled  matter  (which 
will  hereinafter  be  referred  [96]  to  as  Universal),  as 
Assistant  Paymaster;  that  at  no  time  since  April  12,  1943, 
has  Robert  Cummings,  the  plaintiff  and  cross-defendant 
herein,  or  anyone  in  his  behalf,  requested  or  demanded 
payment  of  any  sums  purported  to  be  due  him  under  the 
terms  of  his  contract  with  Universal. 

Herman  D.  Cook 
Herman  D.  Cook 

Subscribed  and  sworn  to  before  me  this  22nd  day  of 
October,  1943. 

(Seal)  John  S.  Lawton 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

My  commission  expires  June  29,  1945. 
[Endorsed]  :    Filed  Nov.  2,  1943.   [97] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  H.  S.  BREWSTER 

ON  APPLICATION  FOR  INJUNCTION  AND 

AGAINST  MOTION  FOR  JUDGMENT 

State  of  California 

County  of  Los  Angeles — ss. 

I,  H.  S.  Brewster,  being  first  duly  sworn,  depose  and 
say: 

That  I  am  a  resident  of  the  County  of  Los  Angeles, 
State  of  California,  and  that  I  am  and  at  all  times  men- 
tion herein  was  employed  by  Universal  Pictures  Com- 
pany, Inc.,  a  Delaware  corporation,  the  defendant  and 
cross-complainant  in  the  above  entitled  matter  (which  will 
hereinafter  be  referred  [98]  to  as  Universal),  as  Assist- 
ant Treasurer  and  Studio  Comptroller;  that  at  no  time 
since  April  12,  1943,  has  Robert  Cummings,  the  plain- 
tift  and  cross-defendant  herein,  or  anyone  in  his  behalf, 
requested  or  demanded  payment  of  any  sums  purported  to 
be  due  him  under  the  terms  of  his  contract  with  Universal 
from  me  or  to  my  best  knowledge  from  any  person  under 
my  supervision. 

H.   S.   Brewster 
H.   S.   Brewster 

Subscribed  and  sworn  to  before  me  this  22nd  day  of 
October,  1943. 

(Seal)  John  S.  Lawton 

Notary   Public   in   and   for   the   County  of   Los  Angeles, 
State  of  California. 

My  commission  expires  June  29,  1945. 

[Endorsed]:    Filed  Nov.  2,  1943.   [99] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  IVAN  BETTS 

ON  APPLICATION  FOR  INJUNCTION  AND 

AGAINST  MOTION  FOR  JUDGMENT 

State  of  California 

County  of  Los  Angeles — ss. 

I,  Ivan  Betts,  being  first  duly  sworn,  depose  and  say: 

That  I  am  a  resident  of  the  County  of  Los  Angeles, 
State  of  California,  and  that  I  am  and  at  all  times 
mentioned  herein  was  employed  by  Universal  Pictures 
Company,  Inc.,  a  Delaware  corporation,  the  defendant 
and  cross-complainant  in  the  above  entitled  matter  (which 
will  hereinafter  be  referred  [100]  to  as  Universal),  as 
Assistant  Studio  Comptroller;  that  at  no  time  since 
April  12,  1943,  has  Robert  Cummings,  the  plaintiff  and 
cross-defendant  herein,  or  anyone  in  his  behalf,  requested 
or  demanded  payment  of  any  sums  purported  to  be  due 
him  under  the  terms  of  his  contract  with  Universal  from 
me  or  to  my  best  knowledge  from  any  person  under  my 
supervision. 

Ivan  Betts 
Ivan  Betts 

Subscribed  and  sworn  to  before  me  this  22nd  day  of 
October,  1943, 

(Seal)  John  S.  Lawton 

Notary   Public   in  and   for  the  County  of  Los   Angeles, 
State  of  California. 

My  commission  expires  June  29,  1945. 
[Endorsed]:    Filed  Nov.  2,  1943.    [101] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  EDWARD  MUHL 
State  of  California 
County  of  Los  Angeles — ss. 

I.  Edward  Muhl.  being  first  duly  sworn,  depose  and 
say: 

That  I  am  the  Assistant  Secretary  of  Universal  Pic- 
tures Company,  Inc.,  the  defendant  and  cross-complainant 
in  the  above  entitled  matter  (which  will  hereinafter  be 
referred  to  as  Universal)  and  that  I  am  now  and  at  all 
times  herein  mentioned  have  been  employed  by  Universal 
at  their  studios  [102]  located  at  Universal  City,  Cali- 
fornia. Universal  has  at  all  times  since  Cummings'  sus- 
pension and  both  prior  and  subsequent  to  the  receipt  of 
the  notice  from  Cummings  by  which  he  purported  to  ter- 
minate his  employment  contract  with  Universal  (said 
notice  being  a  telegraphic  communication  dated  May  29. 
1943,  which  is  set  forth  in  plaintiff's  complaint  at  page 
6,  lines  18  to  32  inclusive,  and  page  7,  lines  1  to  25 
inclusive),  in  good  faith  believed  and  understood  that 
the  plaintiff  would  not  and  did  not  intend  to  render 
services  for  Universal  and  that  at  no  time  was  any  of- 
ficial of  Universal  informed  by  Cummings  or  by  anyone 
on  his  behalf  that  he  was  desirous  of  working  or  wanted 
his  pay  check  nor  did  anything  come  to  the  attention 
of  Universal  which  would  indicate  anything  but  that  Cum- 
mings would  continue  to  persist  in  his  refusal  to  work. 
If  Universal  had  been  advised  at  any  time  that  Cummings 
desired  or  was  willing  to  work  and  resume  his  obligations 
under  the  employment  contract.  Universal  would  have  paid 
him  and  would  not  have  kept  the  suspension  in  force. 

Prior  to  the  receipt  of  the  notice  sent  by  Robert  Cum- 
mings referred  to  above,  I  had  a  telephone  conversation 
with  Oscar   Cummins,  the  attorney  and  personal  repre- 
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sentative  of  the  plaintiff,  on  March  28,  1943,  at '  or 
about  ten  A.  M.  of  said  day.  I  told  Oscar  Cummins  that 
I  had  heard  a  rumor  that  Metro-Goldwyn-Mayer  was 
interested  in  Robert  Cummings,  and  I  asked  him  if  he 
knew  anything  about  it.  Oscar  Cummins  stated  that  he 
hadn't  heard  anything  about  it,  but  that  P-R-C,  a  pro- 
ducing organization,  had  called  him  and  asked  about 
Robert  Cummings'  availability,  and  he  told  them  that 
Cummings  was  engaged  in  work  in  connection  with  the 
establishment  of  an  air  shuttle  service  and  that  if  any- 
body wanted  him  they  would  have  to  see  General  Arnold 
of  the  Army  Air  Corps  to  get  him.  He  asked  me  what 
had  disturbed  me  about  it  and  I  replied  that  I  [103] 
wasn't  disturbed,  but  that  I  had  wanted  to  know  if  any- 
body had  suggested  to  M-G-M  that  Cummings'  suspen- 
sion had  been  terminated.  Mr.  Cummins  told  me  that  he 
was  positive  that  no  such  thing  had  occurred. 

A  letter  dated  July  6,  1943,  written  over  the  signature 
of  1st  Lt.  J.  W.  Gilges,  an  intelligence  officer  attached 
to  the  Seventh  Army  Air  Force  Flying  Training  De- 
tachment at  Oxnard,  California,  requesting  certain  in- 
formation regarding  Cummings,  was  received  by  Uni- 
versal. From  the  contents  of  this  letter  we  had  reason 
to  believe  and  still  believe  that  Robert  Cummings  applied 
for  enlistment  in  some  capacity  in  the  Army  Air  Forces. 
The  Los  Angeles  Times  carried  a  news  item  dated  July 
17,  1943,  that  Cummings  ''now  is  serving  as  an  in- 
structor   for   the   Army   Air    Force   cadets    at   the   Mira 

Loma   Flight  Academy Cummings   was   sworn 

into  the  Air  Force  Reserve  this  week and  had 

been  assigned  to  his  first  class  of  cadets." 

Universal  has  no  knowledge  that  a  demand  was  made 
for  a  check  for  Robert  Cummings  any  time  since  his  sus- 
pension.    It  has  been  and  still  is  customary  that  when- 
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ever  a  check  is  not  ready  for  contract  employees  at  the 
cashier's  window,  an  inquiry  is  made  to  the  Contract  De- 
partment, which  is  under  my  direct  supervision  and  con- 
trol, and  no  such  inquiry  was  made  to  me,  nor  to  anyone 
in  my  department.  In  the  past  when  any  question  arose 
as  to  the  amount  due  Mr.  Cummings,  Oscar  Cummins 
invariably  contacted  me.  In  this  particular  instance  he 
did  not  do  so.  H.  S.  Brewster,  Ivan  Betts,  B.  W.  Stein- 
berg- and  Herman  Cook,  whose  affidavits  are  on  file  here- 
in, are  the  only  persons  in  charge  of  the  payment  of 
salaries.  Universal  does  not  have  a  "cashier"  in  the 
ordinary  sense  of  the  word.  The  person  who  is  often 
referred  to  as  the  "cashier"  has  no  more  authority  with 
reference  to  the  payment  of  salaries  than  to  fl04]  de- 
liver a  check  when  it  is  ready.  If  Robert  Cummings 
or  his  secretary  spoke  to  the  "cashier"  as  he  avers  in 
his  affidavit,  then  it  was  to  a  person  with  no  more  au- 
thority than  a  clerk  whose  duty  is  and  was  to  merely  de- 
liver the  checks  if  already  drawn.  It  was  never  reported 
to  any  of  these  men  or  to  any  other  official  of  the  studio 
that  any  such  request  for  payment  had  been  made.  A 
thorough  inquiry  has  been  made  in  the  office  through 
which  checks  are  paid,  and  we  are  unable  to  find  anyone 
who  has  any  knowledge  whatever  of  any  alleged  demand 
for  a  check  for  Cummings  since  his  suspension. 

Edward    Muhl    (signed) 
(Edward  Muhl) 

vSubscribed  and   sworn   to  before   me   this  3rd   day  of 
November,  1943. 

(Seal)  John  S.   Lawton 

Notary   Public   in   and    for  the   County  of   Los   Angeles, 
State  of  California. 

My  commission  expires  June  29,  1945. 

[Endorsed]  :    Filed  Nov.  4,  1943.  [105] 
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[Title  of  District  Court  and  Cause.] 

SUPPLEMENTARY  AFFIDAVIT  OF  OSCAR  R. 
CUMMINS  IN  SUPPORT  OF  MOTION  FOR 
JUDGMENT  AND  AGAINST  APPLICATION 
FOR  INJUNCTION. 

State  of   California 
County  of  Los  Angeles — ss. 

Oscar  R.  Cummins,  being  first  duly  sworn  deposes  and 
says: 

That  he  has  read  the  affidavits  of  Daniel  J.  Kelley, 
Ivan  Betts,  H.  S.  Brewster,  B.  W.  Steinberg  and  Herman 
D.  Cook,  filed  for  and  on  behalf  of  the  defendant  and 
cross-complainant,  Universal  Pictures  Company,  Inc. 

Affiant  avers  that  he  has  read  the  affidavit  of  [106] 
B.  W.  Steinberg  who  avers  that  he  is  the  Paymaster 
of  the  defendant  corporation,  and  ''that  at  no  time  since 
April  12.  1943,  has  Robert  Cummings,  the  plaintiff  and 
cross-defendant  herein,  or  anyone  in  his  behalf,  requested 
or  demanded  payment  of  any  sum.s  purported  to  be  due 
him  under  the  terms  of  his  contract  with  Universal  from 
me  or  to  my  best  knowledge  from  any  person  under 
my  supervision."  x^ffiant  avers  that  the  foregoing  quoted 
and  underlined  sworn  statement  of  said  B.  W.  Steinberg 
is  false. 

Affiant  avers  that  it  was  affiant's  custom  on  Wednes- 
days of  each  week  when  plaintiff  was  not  on  lay-off  to 
pick  up  the  check  of  the  plaintiff,  Robert  Cummings,  at 
the  cashier's  window  at  Universal  Studios,  the  defendant 
and  cross-complainant's  place  of  business;  that  said  check 


vs.  Robert  Citiuniiiigs  107 

was  always  present  at  said  cashier's  window  without  the 
necessity  of  making^  "demands"  upon  any  of  the  execu- 
tives of  the  defendant  corporation. 

Affiant  avers  that  on  or  about  May  26.  1943,  affiant 
called  personally  at  the  cashier's  window  at  Universal  and 
that  affiant  was  informed  in  words  and  substance  that 
there  was  no  check  for  Robert  Cummings,  the  plaintiff. 
Affiant  avers  that  to  make  sure  of  the  position  which  the 
defendant  corporation  was  taking  with  regard  to  the  plain- 
tiff, affiant  personally  saw  B.  W.  Steinberg,  defendant's 
Paymaster,  and  asked  said  Steinberg  for  Robert  Cum- 
mings' check  which  was  due  to  the  plaintiff  Cummings 
for  the  period  after  May  18,  1943;  that  said  B.  W. 
Steinberg  stated  to  your  affiant  at  said  time  and  place 
in  words  and  substance  as  follows:  "I  have  no  check  for 
Bob  Cummings;   he's  still  on  suspension." 

Further  deponent  saith  not. 

Oscar  R.  Cummins 

Subscribed  and  sworn  to  before  me  this  2nd  day  of 
November,  1943. 

(Seal)  Elf  Scharlin 

Notary   Public   in  and   for  the   County  of   Los   Angeles, 
State  of  California. 

[Affidavit  of  Service  by  Mail.] 

[Endorsed]:    Filed   No.   4,    1943.    [107] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  BELLA  MARCO  IN  SUPPORT 
OF  MOTION  FOR  JUDGMENT  AND  AGAINST 
APPLICATION  FOR  INJUNCTION. 

State  of  California 
County  of  Los  Angeles — ss. 

Bella  Marco,  being  first  duly  sworn  deposes  and  says: 
That  she  is  employed  by  Oscar  R.  Cummins,  attorney, 
with  offices  in  the  California  Bank  Building,  9441  Wil- 
shire  Boulevard  in  the  City  of  Beverly  Hills,  County  of 
Los  Angeles,  California.  That  she  has  been  and  is  pres- 
ently secretary  to  Oscar  R.  Cummins  since  May  2,  1942. 

That  on  or  about  the  27th  day  of  May,  1943,  affiant, 
at  [108]  the  request  of  said  Oscar  R.  Cummins,  tele- 
phoned STanley  71211  and  asked  for  the  cashier's  office. 
Your  affiant  avers  that  at  said  time  and  place  affiant 
stated  to  Mr.  Cummins  in  words  and  substance  as  fol- 
lows: 'T  have  Universal  on  the  line,"  to  which  Mr. 
Cummins  replied,  "I  am  listening,  Bella,"  at  which  af- 
fiant recognized  that  said  Oscar  R.  Cummins  was  listen- 
ing-in on  the  telephone  extension. 

Your  affiant  avers  that  she  inquired  in  words  and 
substance  as  follows :  "Cashier's  office,  please."  Your 
affiant  avers  that  she  was  then  connected  with  said  cash- 
ier's office  of  Universal  Studios  and  that  she  then  in- 
quired in  words  and  substance  as  follows:     'Ts  Robert 
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Cummings'  check  ready?"  to  which  the  gentleman  in  the 
cashier's  office  of  defendant  Universal  replied  in  words 
and  substance  as  follows:  "There  is  no  check  for  Bob; 
he's  5till  on  suspension." 

Further  deponent  saith  not. 

BELLA  MARCO 


Subscribed  and   sworn  to  before  me  this  3rd  day   of 
November,  1943. 

(Seal)  LEO  K.  GOLD 

Notary   Public   in  and   for   the   County  of   Los   Angeles, 
State  of  California. 


Received  copy  of  the  within  Affidavit  this  4th  day  of 
November,  1943.  Loeb  and  Loeb.  by  E.  Evans,  Attorneys 
for  Defendant  and  Cross-Complainant. 


[Endorsed]:    Filed   Nov.   5,    1943.    [109] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  JAMES  A.  SMITH  IN  SUPPORT 
OF  MOTION  FOR  JUDGMENT  AND  AGAINST 
APPLICATION  FOR  INJUNCTION. 

State  of  California 
County  of  Los  Angeles — ss. 

James  A.  Smith,  being  first  duly  sworn  deposes  and 
says: 

That  he  is  a  resident  of  the  County  of  Los  Angeles, 
California,  and  has  been  since  the  year  1939.  That  on 
or  about  the  1st  day  of  September,  1939,  he  was  employed 
by  Robert  Cummings  in  the  capacity  of  man  servant, 
and  has  ever  since  then  been  employed  by  said  Robert 
Cummings  in  like  capacity.   [110] 

Affiant  avers  that  on  or  about  the  27th  day  of  May, 
1943,  Miss  Bella  Marco,  secretary  of  Mr.  Oscar  R.  Cum- 
mins, telephoned  your  affiant  and  asked  your  affiant  to  go 
over  to  Universal  Studios  to  the  Paymaster  and  ask  for 
the  check  due  to  Robert  Cummings,  affiant's  employer. 

Your  affiant  avers  that  it  was  his  custom,  from  time  to 
time,  to  pick  up  the  check  of  his  employer,  Robert  Cum- 
mings, at  said  Universal  Studios,  when  said  check  was 
not  picked  up  by  Mr.  Oscar  R.  Cummins. 

Your  affiant  avers  that  he  did  not  go  over  to  Universal 
Studios,  but  instead  telephoned  to  the  Paymaster  of  Uni- 
versal Studios,  dialing  STanley  71211,  and  asking  for 
the  Paymaster. 
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•  Your  affiant  avers  that  the  gentleman  who  answered 
the  telephone  stated  that  he  was  the  Paymaster.  Your 
affiant  avers  that  when  your  affiant  inquired  who  was 
speaking,  that  the  voice  on  the  other  end  of  the  telephone 
stated  in  words  and  substance  as  follows :  "This  is  the 
Paymaster  speaking,"  giving  his  name,  which  at  this 
time  affiant  does  not  remember. 

Affiant  avers  that  he  stated  in  words  and  substance  as 
follows :  "Has  Robert  Cummings'  check  been  picked  up 
as  yet?"  to  which  the  person  who  stated  that  he  was 
the  Paymaster  responded  in  words  and  substance  as  fol- 
lows:   "According  to  our  records,  he's  under  suspension." 

Further  deponent  saith  not. 

JAMES  A.  SMITH 

Subscribed  and  sworn  to  before  me  this  3rd  day  of 
November,  1943. 

(Seal)  Leo  K.  Gold 

Notary   Public   in   and   for   the   County  of   Los   Angeles, 
State  of  California. 


Received  copy  of  the  within  Affidavit  this  4th  day  of 
November,  1943.  Loeb  and  Loeb,  by  E.  Evans,  Attorneys 
for  Defendant  and  Cross-Complainant. 


[Endorsed]:    Filed  Nov.  5,  1943.   |111] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  OSCAR  R.  CUMMINS  IN 
RESPONSE  TO  AFFIDAVIT  OF  EDWARD  MUHL 

State  of  California 
County  of  Los  Angeles — ss. 

Oscar  R.  Cummins,  being  first  duly  sworn  deposes  and 
says: 

That  he  makes  this  supplementary  affidavit  in  order 
to  answer  various  statements  contained  in  the  affidavit  of 
Edward  Muhl. 

Affiant  avers  that  the  conversation  referred  to  in  the 
affidavit  of  Edward  Muhl,  lines  19  to  23,  did  not  take  place 
on  March  28,  1943,  but  in  truth  and  in  fact  took  place 
after  the  conclusion  of  the  picture  "Fired  Wife,"  viz., 
sometime  in  April,  1943. 

Your  affiant  further  avers  that  the  allegations  of  Ed- 
ward Muhl  in  his  affidavit,  lines  2Z  to  31,  are  inaccurate 
in  that  at  said  time  and  place,  viz.,  after  the  conclusion 
of  the  production  of  the  motion  picture  "Fired  Wife," 
sometime  in  April,  1943,  said  Edward  Muhl  inquired  of 
your  affiant  in  words  and  substance  whether  or  not  affiant 
had  heard  a  rumor  that  Metro-Goldwyn-Mayer  was  in- 
terested in  Robert  Cummings,  to  which  your  affiant  re- 
plied that  he  had  not  heard  about  it;  your  affiant  did  in- 
form said  Edward  Muhl  that  P-R-C,  a  producing  or- 
ganization, had  called  affiant  and  asked  whether  or  not 
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Robert   Ciimmings   was  available    [112]    for  the   making 
of  a  motion  picture  with  that  organization. 

Your  affiant  avers  that  the  conversation  to  which  said 
Edward  Miihl  refers  (lines  28  to  31,  page  2  of  his 
affidavit),  viz..  "and  he  told  them  that  Cummings  was 
engaged  in  work  in  connection  with  the  establishment 
of  an  air  shuttle  service  and  that  if  anybody  wanted  him 
they  would  have  to  see  General  Arnold  of  the  Army  Air 
Corps  to  get  him,"  is  inaccurate  in  that  it  was  said  Ed- 
ward Muhl  who  made  that  statement  to  your  affiant  in 
the  first  place,  and  in  the  second  place,  said  conversation 
took  place  subsequent  to  May  29,  1943.  after  plaintiflF 
had  terminated  his  contract  with  the  defendant  corpora- 
tion. 

Your  affiant  avers,  in  answer  to  that  portion  of  the 
affidavit  of  Edward  Muhl  on  page  3  thereof,  lines  18  to 
24  inclusive,  that  your  affiant  had  a  conversation  at  Uni- 
versal Studio  W'ith  the  said  Edward  Muhl  after  the  ter- 
mination of  the  contract  by  the  plaintiff,  at  which  time 
and  place  the  said  Edward  Muhl  stated  to  your  affiant 
in  words  and  substance  as  follows:  "Why  didn't  you  ask 
me  for  Bob's   T Cummings)  check?" 

Affiant  avers  that  the  statement  in  the  affidavit  of  Ed- 
ward Muhl  on  page  3,  beginning  on  line  24:  "In  the 
past  when  any  question  arose  as  to  the  amount  due  Mr. 
Cummings.  Oscar  Cummins  invariably  contacted  me." 
is  true  to  this  extent  only :  That  when  there  was  a  ques- 
tion   concerning    the    Amount    Due.    affiant    did    contact 
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Edward  Muhl,  but  affiant  never  contacted  Edward  Muhl 
or  any  other  executive  to  obtain  the  weekly  check  of  the 
plaintiff  which  was  due  under  the  contract,  but  on  the 
contrary,  merely  called  at  the  cashier's  window. 

Affiant  avers  that  Robert  Cummings  enlisted  in  the 
Reserves  of  the  Army  Air  Force  on  July  14,  1943,  un- 
der enlistment  number  3970-3087,  approximately  six  (6) 
weeks  after  the  cancellation  of  his  contract  with  the 
defendant  corporation. 

Further  deponent  saith  not. 

OSCAR  R.  CUMMINS 


Subscribed   and   sworn  to  before  me  this  4th  day  of 
November,  1943. 

(Seal)  LEO  K.  GOLD 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 


[Endorsed]:    Filed  Nov.  5,  1943.  [113] 
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[Title  of  District  Court  and  Cause.] 

AMENDMENT  TO  ANSWER 

The  permission  of  the  Court  first  had  and  obtained, 
defendant  hereby  amends  its  answer  to  the  complaint  of 
plaintiff  by  adding  thereto  the  following: 

I. 

On  April  10,  1943,  defendant  delivered  to  plaintiff 
the  following  telegram : 

"You  are  hereby  instructed  to  report  to  us  at  our 
studio  at  Universal  City,  California,  at  the  office 
of  Mr.  [121]  Dan  Kelley  at  ten  o'clock  Monday 
morning.  April  12th  for  the  rendition  of  your  services 
under  your  contract  of  employment  with  us  dated 
November  21.  1938,  as  heretofore  amendea  dne 
xfcudcd  in  connection  v\nth  the  portrayal  of  a  role 
in  our  photoplay  now  entitled  'Fired  Wife'  and /or 
the  rendition  of  such  other  services  as  we  may  require 
under   said  contract  as  amended  and  extended." 

Plaintiff  failed,  neglected  and  refused  to  report  pursuant 
to  said  telegram,  or  in  any  manner  or  at  all. 

LOEB   AND  LOEB 

By  GRANT  B.  COOPER 
Grant  B.   Cooper 
Attorneys  for  Defendant  and  Cross- 
Complainant  [122] 

[Verified.] 

[Endorsed]:    Filed  Dec.  22,  1943.   [123] 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  OF  FACTS 

It  Is  Hereby  Stipulated  by  and  between  the  above- 
named  parties  by  and  through  their  respective  counsel: 

1.  Allegation  I  of  the  complaint  is  admitted. 

2.  With  respect  to  allegation  II  it  is  admitted  that  a 
contract  between  plaintiff  and  defendant  was  executed 
on  November  21,  1938,  which  is  the  contract  annexed  to 
the  complaint  and  marked  Exhibit  A,  and  that  various 
amendments  to  said  contract  have  [124]  been  executed, 
which  amendments  are  attached  to  this  stipulation  and 
Marked  Exhibit  A. 

3.  Allegation  III  of  the  complaint  is  admitted;  pro- 
vided, however,  that  defendant  reserves  the  right  to  offer 
proof  of  the  full  nature  of  the  demand,  to  wit,  proof  of 
the  sending  of  the  telegram  of  April  10,  1943,  which  has 
been  made  a  part  of  Amendment  One  to  defendant's  An- 
swer, which  Amendment  One  has  already  been,  pursuant 
to  stipulation  of  counsel,  filed  in  this  case. 

4.  Allegation  IV  of  the  complaint  is  admitted  except 
that  the  role  of  "Hank"  was  completed  on  May  19,  1943 
instead  of  on  May  18,  1943,  as  alleged. 

5.  With  respect  to  allegation  V  of  the  complaint  it  is 
admitted  that  the  written  notice  pleaded  therein  and 
dated  May  18,  1943,  was  sent  by  defendant  and  received 
by  plaintiff. 

6.  With  respect  to  allegation  VI  it  is  admitted  that 
between  the  dates  of  April  10,  1943  and  May  18,  1943. 
both  inclusive,  defendant  did  not  send,  nor  did  plaintiff 
receive,  any  written  notices  of  any  kind  or  nature  other 
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than   those  heretofore  admitted;   to  wit  April    10,    April 
15,  xMav  18,   1943. 

No  written  demand  was  made  by  defendant  at  any  time 
after  April  10,  1943  (other  than  the  telegram  of  April 
10,  1943)  that  plaintiff  report  to  defendant  in  connection 
with  any  i)ictiire  other  than  "Fired  Wife"  or  for  any 
services  pursuant  to  said  contract. 

7.  With  respect  to  allegation  VII  defendant  admits 
that  Exhibit  A  attached  to  said  complaint  provides  that 
any  compensation  due  plaintiff  was,  and  is  payable  on 
Wednesday  of  each  week  for  services  rendered  up  to  and 
including  the  Saturday  preceding,  and  defendant  further 
admits  that  it  failed  to  pay  any  salary  to  plaintiff  on 
May  26,  1943,  and  has  failed  to  pay  any  salary  to  plaintiff 
since  said  date  and  further  that  no  one  on  behalf  of  de- 
fendant has  paid  any  salary  to  plaintiff'  at  any  time.  [125] 

8.  With  respect  to  allegation  VIII  it  is  admitted  that 
on  May  29,  1943.  plaintiff  sent,  and  defendant  received, 
the  notice  set  forth  in  haec  verba  in  allegation  VIII. 

9.  With  respect  to  allegation  IX  it  is  admitted  that 
on  or  about  June  2,  1943.  defendant  sent,  and  plaintiff 
received,  the  notice  set  forth  in  haec  verba  in  allega- 
tion IX. 

10.  With  respect  to  allegation  X  it  is  admitted  that 
since  May  29,  1943,  there  has  been  an  interchange  of 
notices  and  letters  from  defendant  to  plaintiff  and  from 
plaintiff  to  defendant  the  purport  of  which  is  that  de- 
fendant claims  that  said  contract  still  exists  and  subsists 
between  plaintiff'  and  defendant,  and  plaintiff  claims  that 
said  contract,  by  reason  of  the  material  breach  of  defend- 
ant as  herein  alleged,  has  been  terminated  by  plaintiff  as 
of  May  29.  1943,  and  no  longer  exists  between  them.  In 
this  connection  it  is  further  admitted  that  all  of  the  writ- 
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ten  notices  which  are  appended  to,  and  made  a  part  of  the 
complaint  of  plaintiff,  the  answer  and/or  amended  answer 
of  defendant,  the  affidavit  of  plaintiff  filed  in  connection 
with  the  Motion  for  Summary  Judgment  and  the  Motion 
for  Temporary  Restraining  Order  may  be  considered  as 
authentic  and  as  having  been  sent  by  defendant  and  re- 
ceived by  plaintiff",  or  sent  by  plaintiff  and  received  by 
defendant,  as  the  case  may  be.  It  is  further  admitted 
that  since  the  filing  of  the  above  action  defendant  has 
sent,  and  plaintiff  has  received,  two  other  notices  dated 
respectively  November  15,  1943  and  December  20,  1943, 
both  of  which  are  appended  hereto  and  marked  Exhibit  B. 

11.  Oscar  Cummins  was  at  all  times  mentioned  in  the 
complaint  or  any  of  the  pleadings  the  agent  and  repre- 
sentative of  Robert  Cummings  and  was  duly  authorized 
by  plaintiff  to  talk  and  act  in  all  matters  in  which  he  pur- 
ported to  or  did  talk  or  act. 

12.  No  lay-off  time  was  available  to  defendant  at 
the  time  plaintiff  was  placed  upon  suspensions  and  none 
of  the  [126]  suspensions  ordered  by  defendant  were  or- 
dered because  of  any  lay-off  time  to  which  defendant  was 
entitled. 

Counterclaim  of  Defendant  and  Answer  Thereto 

1.  The  admissions  already  made  by  the  answer  of 
plaintiff  to  the  counterclaim  of  defendant  are  accepted 
and  stipulated  to  as  facts. 

Fourth  Cause  of  Action 

1.  Reference  in  allegation  I  of  the  fourth  cause  of 
action  to  the  repleading  of  paragraphs  II  to  IV,  both 
inclusive,  of  the  third  cause  of  action  in  the  complaint 
is  hereby  eliminated. 
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2.  The  admissions  of  the  answer  to  the  fourth  cause 
of  action  of  the  complaint  are  accepted  and  stipulated  to 
as  facts. 

All  stipulations  of  fact  herein  made  are  not  limited  to 
the  causes  of  action  or  particular  pleadinj^  under  which 
they  are  herein  classified  but  may  be  used  for  all  pur- 
poses as  facts  on  any  and  all  issues  arising  and  tried  in 
the  action. 

Neither  party  shall  be  limited  to  or  circumscribed  in 
its  or  his  right  to  object  to  the  materiality  of  any  of  the 
foregoing"  stipulated  facts,  and  further  neither  party  is 
precluded  from  adding  to  or  enlarging  upon  the  facts 
stipulated  to,  all  subject  to  law  and  the  rules  of  evidence. 

In  the  e\'ent  any  facts  herein  stipulated  should  be  at 
variance  with  the  truth,  either  party  shall  have  the  right 
to  submit  evidence  at  any  time  before  the  conclusion  ot 
the  trial  to  show  the  truth.  To  the  best  knowledge  and 
belief  of  each  of  the  parties  the  facts  as  herein  stipulated 
to  are  completely  accurate.   1 127] 

ROTH  AND  BRANNEN  and 
JOSEPH  J.  CUMMINS 
By  Roth 

Attorneys    lor    Plaintiff   and 
Cross-Defendant. 

LOEB  AND  LOEB 

By 

Attorneys   for   Defendant  and 
Cross-Complainant.    [  1 28 ] 
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EXHIBIT  A 

Universal  City,  California 
January  30,  1941 

Mr.  Robert  Cummings 

c/o  Universal  Pictures  Company,  Inc. 

Universal  City,  California 

Dear   Mr.   Cummings: 

This  is  to  confirm  our  advice  to  you  that  commencing 
with  the  photoplay  of  Loew's  Incorporated  now  entitled 
"Free  and  Easy"  in  which  you  rendered  services  and 
continuing  until  further  notice  to  you,  we  will  pay  you, 
conditioned  always  upon  the  full  and  complete  perform- 
ance by  you  of  each  and  all  of  your  obligations  and  agree- 
ments under  your  contract  of  employment  with  us  dated 
November  21,  1938,  as  heretofore  extended,  a  bonus  of 
Twenty-five  Hundred  Dollars  ($2500.00)  for  each  com- 
plete photoplay  in  which  a  role  is  portrayed  and  completed 
by  you. 

You  hereby  acknowledge  and  agree  that  the  payment 
of  each  bonus  herein  provided  for  is  and  will  be  entirely 
voluntary  on  our  part  and  that  accordingly  we  may  sus- 
pend the  payment  of  any  bonus  to  you  or  decrease  or  in- 
crease the  amount  thereof  or  we  may  at  any  time  at  our 
option  and  in  our  sole  judgment  and  discretion  discon- 
tinue the  payment  of  any  further  bonus  or  bonuses  to  you 
without  liability  to  you. 

You  further  acknowledge  and  agree  that  neither  the 
execution  of  this  agreement  nor  the  payment  of  any  bonus 


( 
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to  you  shall  chang-e,  alter,  amend  or  affect  said  contract 
of  November  21.  1938  in  any  manner  or  particular  what- 
soever. 

Concurrently  with  the  execution  hereof  we  have  paid 
you  the  sum  of  Twenty-five  Hundred  Dollars  ($2500.00), 
being  the  bonus  herein  provided  for  with  respect  to  said 
photoplay  now  entitled  "Free  and  Easy,"  receipt  of  which 
sum  is  hereby  acknowledged  by  you.  [129] 

If  the  foregoing-  is  in  accordance  with  your  understand- 
ing and  agreement,  kindly  indicate  your  approval  and 
acceptance  thereof  in  the  space  hereinbelow  provided. 

Yours  very  truly, 

UNIVERSAL  PICTURES  COMPANY,  INC. 

By  CLIFF  WORK     (Signed) 

Vice-President 

And  EDWARD  MUHL     (Signed) 

Assistant  Secretary 

Approved    and    Accepted : 

ROBERT  CUMMINGS    (Signed) 
(Robert   Cummings)    [130] 
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Universal  City,  California 
January  31,  1941 

Mr.  Robert  Cummings 

c/o  Universal  Pictures  Company,  Inc. 

Universal  City,   California 

Dear  Mr.  Cummings: 

This  will  confirm  the  following  agreement  between  us 
with  reference  to  your  contract  of  employment  with  us 
dated  November  21,  1938,  as  heretofore  extended: 

1.  We  agree  that  during  the  period  from  the  date  of 
this  agreement  to  the  expiration  of  the  present  term  of 
your  employment  under  said  contract  (to  wit,  the  period 
of  employment  provided  for  in  subdivision  (b)  of  para- 
graph 23  of  said  contract),  the  time  during  which  you 
may  be  laid  off  without  pay  as  provided  for  in  paragraph 
22  of  said  contract  shall  not  exceed  an  aggregate  period 
of  two  (2)  weeks.  It  is  agreed,  however,  that  if  during 
said  period  you  shall  be  laid  off  without  pay  in  such 
manner  that  the  remaining  unused  portion  of  said 
aggregate  period  of  two  (2)  weeks  shall  be  less  than  a 
full  week,  we  may,  nevertheless,  lay  you  off  without 
pay  for  the  full  unused  portion  of  said  aggregate  period 
of  two  (2)  weeks  to  the  end  that  we  shall  in  any  event 
be  entitled  to  lay  you  off  without  pay  during  the  afore- 
said period  for  an  aggregate  period  of  two  (2)  full 
weeks,  notwithstanding  that  the  last  portion  of  said  lay- 
off may  be  for  less  than  a  week. 
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2.  In  the  event  of  the  exercise  by  us  of  any  one  or 
more  of  the  options  granted  us  under  the  terms  of  sub- 
divisions (c)  to  (g)  inclusive,  of  paragraph  23  of  said 
contract  of  November  21,  1938  (there  being  no  obligation 
whatever  upon  us  to  exercise  any  of  said  options),  we 
agree  that  during  the  period  of  employment  provided  for 
in  each  respective  subdivision  of  said  paragraph  23,  you 
shall  be  entitled  to  one  ( 1 )  vacation  of  at  least  four  (4) 
consecutive  weeks,  and  that  during  at  least  two  (2)  weeks 
of  each  [131]  said  vacation  compensation  shall  be  pay- 
able to  you  under  said  contract  (the  exact  period  or 
l)eriods  during  which  compensation  shall  be  so  payable 
to  be  specified  by  us),  and  that  except  for  the  aforesaid 
requirement  that  compensation  be  payable  to  you  under 
said  contract  during  at  least  two  (2)  weeks  of  said  vaca- 
tion, the  remaining  portion  or  portions  of  said  vacation 
may  occur  at  a  time  or  times  when  you  are  laid  off  with- 
out pay.  It  is.  of  course,  understood  that  you  shall  not 
have  the  right  during  said  vacation  to  render  any  services 
of  any  kind  for  yourself  or  for  any  person,  firm  or  cor- 
poration other  than  ourselves  without  our  written  con- 
sent first  had  and  obtained.  The  time  at  which  you  are 
to  take  said  vacation  shall  be  designated  by  us,  it  being 
expressly  understood  that  we  shall  not  be  precluded 
by  the  designation  of  a  date  for  the  commencement  of 
said  vacation  from  thereafter  changing  said  date  at 
any  time  to  an  earlier  or  later  date. 

3.  It  is  expressly  understood  that  each  and  all  of 
the  obligations  and  agreements  on  our  part  herein  set 
forth    are   conditioned   upon   the    full   and    complete   per- 
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formance  by  you  of  each  and  all  of  your  obligations^  and 
agreements  under  said  contract  of  November  21,  1938, 
and  that  in  the  event  of  a  breach  by  you  of  any  of  said 
obligations  and/or  agreements  we  shall  have  the  right 
to  terminate  this  present  agreement  without  prejudice  to 
any  rights  or  remedies  which  we  may  have  under  said 
contract  of  November  21,   1938,  or  at  law  or  in  equity. 

4.  Except  as  hereinbefore  expressly  provided,  said 
contract  of  November  21,  1938  is  not  modified  or  amended 
in  any  manner  or  particular  whatsoever. 

If  the  foregoing  is  in  accordance  with  your  under- 
standing and  agreement,  kindly  indicate  your  approval 
and  acceptance  in  [132]   the  space  hereinbelow  provided. 

Yours  very  truly, 

UNIVERSAL  PICTURES  COMPANY,  INC. 

By  CLIFF  WORK  (Signed) 
Vice-President 

(C.S.) 

And  EDWARD  MUHL  (Signed) 
Assistant   Secretary 

Approved  and  Accepted : 

ROBERT  CUMMINGS   (Signed) 
(Robert  Cummings)    [133] 
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Universal    City,    California 
December  31,  1941 
Mr.  Robert  Cuniming-s 
c/o  Universal  Pictures  Company,  Inc. 
Universal  City,  California 
Dear  Mr.  Cummings: 

This  will  confirm  our  agreement  that  commencing  with 
the  photoplay  now  entitled  "Saboteur",  and  continuing 
until  the  expiration  of  your  contract  of  employment  with 
us  dated  November  21,  1938,  as  amended,  we  will  pay 
you  a  bonus  of  Seven  Thousand  Five  Hundred  Dollars 
($7500.00)  for  each  complete  photoplay  under  said  con- 
tract of  employment  in  which  a  role  is  portrayed  and 
completed  by  you. 

Payment  of  said  bonus  shall  be  conditioned  upon  the 
full  and  complete  performance  by  you  of  each  and  all 
of  your  obligations  and  agreements  under  said  contract 
of  employment,  as  amended. 

This  agreement  replaces  that  certain  agreement  between 
us  dated  January  30.  1941,  said  agreement  of  January 
30,  1941  being  hereby  terminated  effective  immediately. 
If  the  foregoing  is  in  accordance  with  your  under- 
standing and  agreement,  kindly  indicate  your  approval 
and  acceptance  thereof  in  the  space  hereinbelow  provided. 

Very  truly  yours, 
UNIVERSAL  PICTURES  COMPANY,  INC. 
By  CLIFF  WORK  (Signed) 
Vice  President 

(Corporate  Seal) 
And  EDWARD  xMUHL  (Signed) 
Assistant    Secretary. 
Approved  and  Accepted; 
ROBERT  CUMMINGS    (Signed) 
(Robert  Cummings)    [134] 
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EXHIBIT  B 

UNIVERSAL  PICTURES  COMPANY,  INC. 

Universal  City,  California 

November  15,  1943 

Registered  Mail 
Mr.  Robert  Cummings 
c/o  Mr.  Oscar  Cummins 
9441  Wilshire  Boulevard 
Beverly  Hills,  California 

Dear  Mr.  Cummings: 

Your  employment  under  your  contract  of  employment 
with  us  dated  November  21,  1938,  as  heretofore  amended, 
has  been  suspended  by  reason  of  your  failure,  refusal 
and/or  neglect  to  perform  your  obligations  under  said 
contract,  as  amended,  for  a  period  of  five  (5)  weeks 
commencing  October  11,  1943.  This  is  to  notify  you 
that  we  have  elected  to  and  do  hereby  exercise  the  right 
granted  under  the  terms  of  said  contract,  as  amended, 
to  extend  the  term  of  your  employment  thereunder  for 
a  period  equivalent  to  the  suspension  by  reason  of  said 
failure,  refusal  and/or  neglect. 

Your  employment  under  said  contract,  as  amended, 
will  be  further  suspended  during- the  continuance  of  your 
present  failure,  refusal  and/or  neglect  to  perform  your 
obligations  thereunder,  and  we  reserve  the  right  to  extend 
your  employment  under  said  contract,  as  amended,  for 
an  equivalent  period. 

This  notice  is  served  upon  you  without  prejudice  to 
or  waiver  of  any  other  rights  and/or  remedies  which 
we  may  have  in  the  premises,  all  such  other  rights  and/or 
remedies  being  expressly  reserved  by  us. 

Very  truly  yours, 
UNIVERSAL  PICTURES  COMPANY,  INC. 
.  By  Edward  Muhl 

Assistant  Secretary  [135] 


vs.  Robert  Citnunings  127 

UNIVERSAL  PICTURES  COMPANY,  INC 
Universal   City,   California 
December  20,  1943 
Registered   Mail 
Mr.  Robert  Cummings 
c/o  Mr.  Oscar  Cummins 
9441   Wilshire  Boulevard 
Beverly  Hills,  California 
Dear  Mr.  Cummings: 

Your  employment  under  your  contract  of  employment 
with  us  dated  November  21,  1938,  as  heretofore  amended, 
has  been  suspended  by  reason  of  your  failure,  refusal 
and/'or  neglect  to  perform  your  obligations  under  said 
contract,  as  amended,  for  a  period  of  five  (5)  weeks  com- 
mencing November  16,  1943.  This  is  to  notify  you  that 
we  have  elected  to  and  do  hereby  exercise  the  right  granted 
under  the  terms  of  said  contract,  as  amended,  to  extend 
the  term  of  your  employment  thereunder  for  a  period 
equivalent  to  the  suspension  by  reason  of  said  failure, 
refusal  and/or  neglect. 

Your  employment  under  said  contract,  as  amended, 
will  be  further  suspended  during  the  continuance  of  your 
present  failure,  refusal  and/or  neglect  to  perform  your 
obligations  thereunder,  and  we  reserve  the  right  to  extend 
your  employment  under  said  contract,  as  amended,  for 
an  equivalent  period. 

This  notice  is  served  upon  you  without  prejudice  to 
or  waiver  of  any  other  rights  and/or  remedies  which  we 
may  have  in  the  premises,  all  such  other  rights  and/or 
remedies  being  expressly  reserved  by  us. 

Verv  trulv  yours. 
UNIVERSAL  PICTURES  COMPANY,  INC. 
By  Edward  Muhl 

Assistant  Secretary 
Edward  Muhl 
jab/i 

[Endorsed]:    Filed  Dec.  30.  1943.  fl36] 
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[Title  of  District  Court  and  Cause.] 

MEMORANDUM  OF  CONCLUSIONS, 
Judge  Hollzer,  December  31,  1943 

At  the  time  defendant's  original  application  to  amend 
its  answer  was  denied  the  court  ruled  that  such  deter- 
mination was  without  prejudice  to  a  further  application 
by  defendant  to  amend  its  answer,  solely  for  the  purpose 
of  pleading  the  facts  upon  which  it  was  asserting  that 
plaintiff  had  misled  defendant  to  its  prejudice  by  reason 
of  certain  representations  claimed  to  have  been  made 
by  him  and  his  agent.  Within  the  time  allowed  defend- 
ant has  tendered  a  proposed  second  amendment  to  its 
answer. 

In  the  proposed  amendment  defendant  has  alleged, 
among  other  matters,  that  from  time  to  time  during  the 
period  extending  from  about  April  5,  1943  to  and  in- 
cluding May  28,  1943  plaintiff"  either  in  person  or  through 
his  agent  represented  to  defendant  that  he  would  join 
a  certain  branch  of  the  military  service  for  the  duration 
of  the  war,  and  that  for  that  reason  would  not  report  at 
defendant's  studio  to  portray  a  certain  role  which  it 
had  requested  him  to  portray  in  a  certain  photoplay;  also 
that  on  April  13,  1943,  defendant  notified  plaintiff's  agent 
that  it  had  received  the  aforementioned  information  from 
plaintiff,  that  the  latter  had  refused  to  report  on  April  12, 
1943,  [137]  that  at  the  same  time  defendant  informed 
plaintiff's  agent  of  its  intention  to  suspend  plaintiff  from 
the  payroll  as  of  the  date  last  mentioned,  and  that  plain- 
tiff's agent  informed  defendant  that  its  action  was  proper 
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and  in  addition  that  he  was  endeavoring  to  have  plaintiff 
come  to  defendant's  studio  to  discuss  the  situation.  Like- 
wise in  said  pleading-  defendant  has  asserted  that  as  late 
as  May  28,  1943  plaintiff  continued  to  lull  it  into  the 
belief  that  he  was  not  holding  himself  available  for 
services  under  the  contract  sued  upon  and  was  not  de- 
manding compensation  but  on  the  contrary  he  informed 
defendant  that  he  was  engaged  in  work  connected  with 
establishing  an  air  shuttle  service  and  that  anyone  want- 
ing him  would  have  to  consult  General  Arnold  of  the 
Army  Air  Corps.  It  is  further  pleaded  in  said  amend- 
ment that  at  no  time  since  April  10,  1943  did  plaintiff 
intend  to  fulfill  the  terms  of  his  contract,  that  on  the 
contrary,  at  all  times  since  said  date  he  has  devoted  him- 
self exclusively  to  the  work  of  the  Civil  Air  Patrol  and 
as  an  instructor  for  the  Army  Air  Force  Cadets,  and 
that  particularly  since  July  16,  1943  he  has  been  a  mem- 
ber of  the  Air  Force  Reserve  of  the  United  States  Army. 
Defendant  has  also  charged  in  said  amendment  that  plain- 
tiff's alleged  demands  for  payment  of  compensation,  if 
any  occurred,  were  made  in  bad  faith. 

If  the  theory  of  the  aforementioned  amendment  to  the 
answer  be  that  plaintiff'  not  merely  asserted  that  he  would 
be  unable  or  would  refuse  to  perform  his  contract  in  a 
specific  respect,  but  that  he  was  guilty  of  a  distinct  and 
unequivocal,  absolute  refusal  to  perform  the  whole  con- 
tract, or  of  a  covenant  going  to  the  whole  consideration, 
at  least  for  [138]  the  duration  of  the  war,  and  that  be- 
cause  of   such   refusal   on   his   part  defendant   had  exer- 
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cised  its  right  of  suspension  under  the  contract  and'  had 
refused  to  pay  any  compensation  to  him,  then  we  are 
inclined  to  hold  that  such  allegations,  when  established  by 
the  evidence,  would  constitute  a  defense  to  the  present 
lawsuit.  Exactly  what  defendant  expects  to  prove  is 
not  wholly  clear  from  the  proposed  amendment. 

Plaintiff  opposes  the  allowance  of  such  amendment,  and 
has  urged  that  the  course  of  conduct  pursued  by  defend- 
ant, as  indicated  in  its  various  notices  to  the  plaintiff, 
has  been  inconsistent  with  and  contradictory  to  the  posi- 
tion defendant  now  seeks  to  take  under  said  pleading. 
While  there  is  much  to  be  said  in  support  of  plaintiff's 
contention,  nevertheless,  we  are  persuaded  that  defend- 
ant should  be  allowed  to  make  as  complete  a  record  as 
the  facts  warrant,  and  that  upon  the  close  of  the  evi- 
dence the  court  will  be  required  to  determine  what  legal 
conclusions  should  be  drawn  therefrom.  Accordingly  de- 
fendant should  be  allowed  to  file  the  proposed  second 
amendment  to  the  answer. 

Minute  Order 
For  the  reasons  set  forth  in  the  memorandum  of  con- 
clusions this  day  filed  It  Is  Ordered  that  defendant's  pro- 
posed  second  amendment  to   its  answer   be   filed. 


[Endorsed]:    Filed  Dec.  31,  1943.   [139] 
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[Title  of  District  Court  and  Cause.] 

PROPOSED   SECOND  AMENDMENT  TO 
ANSWER 

Defendant  hereby  amends  its  answer  to  the  complaint 
of  plaintiff,  by  adding  thereto  the  following: 

I. 

Before  April  3,  1943,  defendant  had  informed  plaintiff 
that  he  was  to  be  assigned,  and  had  been  assigned,  to 
portray  the  role  of  Hank  in  a  forthcoming  production  to 
be  produced  by  defendant  and  then  entitled  "Fired  Wife." 
On  or  about  April  3,  1943,  plaintiff  notified  defendant 
that  he  was  on  the  verge  of  [140]  refusing  to  do  the  part 
in  the  picture  **Fired  Wife"  partly  because  he  was  un- 
happy about  the  selection  of  the  director  and  partly  be- 
cause he  was  seriously  thinking  of  signing  up  with  the 
Civil  Air  Patrol  or  the  Army  for  the  duration  of  the 
war.  On  or  about  April  5,  1943,  plaintiff  notified  de- 
fendant that  he  had  made  up  his  mind  not  to  do  the 
picture  because  he  felt  that  it  was  his  duty  to  give  one 
hundred  percent  of  his  time  to  war  work  and  that  he 
was  signing  up  with  the  Civil  Air  Patrol  for  the  dura- 
tion. Before  said  notification  defendant  was  aware  of 
the  fact  that  plaintiff  was  a  flyer,  devoted  part  of  his 
time  to  the  Civil  Air  Patrol  and  on  occasions  wore  the 
uniform  of  the  Civil  Air  Patrol. 

II. 

On  April  10,  1943.  defendant  delivered  to  plaintiff  the 
telegram  set  forth  in  paragraph  I  of  its  first  amendment 
to  its  answer  on  file  herein. 

III. 

On  April  13.  1943,  defendant  notified  plaintiff's  exclusive 
agent,   personal    representative   and  lawyer,   Oscar   Cum- 
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mins,  that  defendant  had  theretofore  been  informed  by 
plaintiff  personally  that  he,  plaintiff,  was  going  to  join, 
or  had  joined,  the  Civil  Air  Patrol  for  the  duration  and 
would  not  report  for  his  role  in  the  production  of  the 
photoplay  "Fired  Wife";  that  plaintiff  had  failed,  neg- 
lected and  refused  to  report  on  April  12,  1943,  pursuant 
to  defendant's  telegram  of  April  10,  1943,  and  that  de- 
fendant, to  establish  a  clear  position,  intended  to  sus- 
pend plaintiff  from  the  payroll  as  of  that  date.  Said 
Oscar  Cummins,  acting  in  the  capacity  of  plaintiff's  ex- 
clusive agent,  personal  representative  and  lawyer,  at  said 
time  informed  defendant  that  such  action  was  entirely 
proper,  and  further  informed  defendant  that  he,  the  said 
Oscar  Cummins,  was  endeavoring  to  have  plaintiff  come 
in  to  defendant's  studio  to  discuss  the  situation  with  [141] 
defendant's  assistant  secretary  and  casting  director. 

IV. 

On  April  15,  1943,  defendant  delivered  to  plaintiff  the 
notice  set  forth  in  paragraph  III  of  the  first  alleged  cause 
of  action  in  plaintiff's  complaint.  Plaintiff  failed  and 
neglected  to  report  or  respond  in  any  manner  at  all  to 
said  notice. 

V. 

On  May  18,  1943,  plaintiff  continued  to  fail  and  neg- 
lect to  report  or  respond  to  defendant's  notices  of  April 
10  and  April  15  in  any  manner,  or  at  all.  As  a  direct 
result  of  all  of  plaintiff's  representations  and  conduct  as 
hereinbefore  set  forth  defendant  believed  that  it  was  plain- 
tiff's intention  to  devote  one  hundred  percent  of  his  time 
to  the  Civil  Air  Patrol  of  the  United  States  Army,  or 
other  similar  pursuits  other  than  his  obligations  under 
the  contract  and  would  not  report  to  defendant  under  the 
terms   and   provisions   of   said   contract,    or   at   all,    and 
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believed  that  it  would  be  a  useless  and  idle  act  to  make 
plans  and  expend  money  for  the  preparation  of  produc- 
tions and  roles  in  which  plaintiff's  unique  and  artistic 
talents  would  fit,  and  believed  that  it  would  be  a  useless 
and  idle  act  to  offer  further  roles  to  plaintiff  until  plain- 
tiff notified  defendant  that  he  had  changed  his  plans  or 
was  willing  to  comply  with  the  terms  and  conditions  of 
his  contract. 

VI. 

Relying  on  the  representations  and  conduct  of  plain- 
tiff, as  hereinbefore  set  forth,  defendant  did  not  make 
plans  and  did  not  expend  any  money  for  the  prepara- 
tion of  productions  and  roles  in  which  plaintiff's  unique 
and  artistic  talents  would  fit,  and  did  not  offer  further 
roles  to  plaintiff,  and  relying  and  acting  on  plaintiff's 
representations  and  conduct,  as  hereinbefore  set  forth, 
and  to  protect  its  rights  under  the  contract,  defend- 
ant [142]  served  and  delivered  the  notice  of  May  18, 
1943,  as  set  forth  in  paragraph  IV  of  the  first  alleged 
cause  of  action  in  plaintiff's  complaint.  On  May  18, 
1943,  the  services  of  the  substitute  for  plaintiff  in  the 
portrayal  of  the  role  "Hank"  in  the  production  of  the 
photoplay  "Fired  Wife"  were  completed. 

VII. 

Plaintiff,  with  knowledge  of  all  the  matters  herein- 
before set  forth  and  with  knowledge  that  defendant  was 
at  all  times  ready,  willing,  able  and  anxious  to  use  his 
said  services  and  to  fulfill  its  obligations  under  the  con- 
tract, made  his  alleged  demands  for  payment  of  compen- 
sation, if  any  such  demands  were  made,  designedly  and 
in  bad  faith  to  employees  of  defendant  who  had  neither 
the  authority  nor  the  duty  to  refuse  to  pay.  to  order 
payment  of  compensation  or  to  communicate  any  demand 
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for  payment  to  any  of  the  officers  or  employees  of  de- 
fendant having  such  authority.  If  any  such  demand  was 
made,  no  officer  nor  employee  having  authority  to  order 
payment  of  compensation,  to  refuse  payment  of  compen- 
sation or  to  communicate  any  such  demand  was  ever 
notified  as  alleged  in  paragraph  VII  of  plaintiff's  com- 
plaint, or  in  any  manner  or  at  all. 

VIII. 

Never  at  any  time  after  April  5,  1943,  was  defendant 
aware,  nor  did  defendant  believe  that  plaintiff  was  hold- 
ing himself  available  or  in  readiness  to  perform  any  of 
his  obligations  under  his  contract,  and  defendant  at  all 
times  was  ready,  able,  willing  and  anxious  to  use  his 
services  and  to  pay  therefor  in  accordance  with  its  con- 
tract. 

IX. 

Before  plaintiff's  notice  of  May  29,  1943  claiming  de- 
fendant's breach  of  the  contract  for  nonpayment  of  com- 
pensation, as  alleged  in  paragraph  VIII  of  plaintiff's  first 
alleged  cause  of  action  in  his  complaint  herein,  and  on 
May  27  and  May  28,  1943,  [143]  plaintiff  acting  through 
his  exclusive  agent,  personal  representative  and  lawyer 
continued  to  lull  defendant  into  the  belief  and  reliance 
that  plaintiff  was  not  holding  himself  available  for 
services  under  his  contract  and  was  not  demanding  com- 
pensation, but  specifically  informed  defendant,  and  he  did 
inform  defendant,  among  other  things,  that  plaintiff  was 
engaged  in  work  in  connection  with  the  establishment  of 
an  air  shuttle  service  and  if  anyone  wanted  him,  they 
would  have  to  see  General  Arnold  of  the  Army  Air  Corps 
to  get  him. 
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X. 

Defendant  is  informed  and  believes,  and  upon  such  in- 
formation and  belief  alleges,  that  at  no  time  since  April 
10,  1943,  did  plaintiff  intend  to  fulfill  the  terms  and 
provisions  of  his  contract  and  at  all  times  since  said  date 
was  devoting  all  of  his  time  to  the  Civil  Air  Patrol  and 
as  an  instructor  for  the  Army  Air  Force  Cadets  at  Mira 
Loma  Flying  Academy,  Seventh  Army  Air  Forces  Flying 
Training  Detachment  at  Oxnard,  California,  and  since 
July  16,  1943,  has  been  a  member  of  the  Air  Force 
Reserve  of  the  United  States  Army. 

XL 

Defendant  at  all  times  herein  would  have  respected,  and 
now  respects,  any  patriotic  motive  and  desire  on  the  part 
of  plaintiff  to  serve  his  country.  Defendant,  however, 
has  at  all  times  objected,  and  now  objects,  to  plaintiff's 
rendering  his  services  as  an  actor  or  in  any  other  capacity 
set  forth  in  the  contract  to  persons,  firms  or  corporations 
other  than  defendant  contrary  to  the  terms  and  provisions 
of  paragraph  3  of  the  contract  and  any  other  provision 
of  said  contract. 

XII. 

Plaintiff  is  wholly  without  equity  because  of  all  the 
facts  hereinbefore  alleged  to  invoke  the  aid  of  this  Court 
to  terminate  and  rescind  his  obligations  to  perform  the 
contract,  and  [144]  is  in  default  of  performance  thereof. 

XIII. 

Plaintiff  is  estopped  to  claim  a  breach  of  the  contract 
on  the  part  of  defendant  because  of  all  of  the  facts  here- 
inbefore alleged  and  is  wholly  without  equity  to  invoke 
the  aid  of  this  Court  to  terminate  and  rescind  his  obliga- 
tions to  perform  the  contract. 
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XIV. 
Defendant  is  now  willing,  and  now  offers,  to  do  full 
equity  by  plaintiff  to  fully  pay  and  restore  to  plaintiff 
any  sum  or  sums  of  money  or  compensation  this  Court 
may  find  due  to  plaintiff  by  virtue  of  any  mistake  of  fact, 
mistake  of  law^  or  for  any  other  reason  hereinbefore 
shown  by  the  facts  to  have  existed  or  now  existing. 

Wherefore,  defendant  prays: 

(1)  That  this  Court  find  and  declare  that  defendant 
has  at  all  times  fulfilled  all  of  the  terms  and  provisions 
of  the  contract  on  its  part  to  be  performed; 

(2)  That  this  Court  find  and  declare  that  plaintiff 
breached  his  contract  in  the  manner  and  at  the  time  set 
forth  in  this  Amendment  to  Answer; 

(3)  That  should  this  Court  find  and  declare  that  de- 
fendant breached  the  contract  on  May  26,  1943,  or  at 
any  other  time,  said  breach  in  equity  was  not  a  material 
breach ; 

(4)  That  should  this  Court  find  and  declare  that  de- 
fendant breached  the  contract  on  May  26,  1943,  or  at 
any  other  time,  the  Court  also  find  and  declare  that  plain- 
tiff was  guilty  of  prior  breaches  in  the  manner  and  at  the 
time  set  forth  in  this  Amendment  to  Answer,  and  in 
equity  and  good  conscience  plaintiff  cannot  complain  or 
obtain  relief  from  this  Honorable  Court; 

(5)  That  should  this  Court  find  and  declare  that  [145] 
defendant  breached  the  contract  on  May  26,  1943,  or 
at  any  other   time,   plaintiff   is   estopped   by   his   conduct 
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and  representations  to  defendant,  and  is  wholly  without 
equity  to  complain  or  obtain  relief  from  this  Honorable 
Court ; 

(6)  That  should  this  Court  find  and  declare  that  de- 
fendant breached  the  contract  on  May  26,  1943.  or  at 
any  other  time,  defendant  be  relieved  of  said  breach  and 
relieved  of  any  forfeiture  of  any  of  its  rights  under  the 
contract  on  such  equitable  terms  as  this  Court  may  deem 
meet  and  just  in  the  premises; 

(7)  That  this  Court  find  and  declare  that  defendant  is 
entitled  to  a  permanent  injunction  herein  restraining  and 
enjoining  plaintiif  from  rendering,  oflfering  to  render  or 
agreeing  to  render  his  services  to  any  person,  firm  or 
corporation  other  than  defendant  until  such  time  as  he 
shall  have  complied  with  his  obligations  under  the  con- 
tract and  shall  no  longer  be  obligated  to  perform  services 
for  defendant,  and 

(8)  For  costs  and  for  such  other  and  further  relief  as 
to  this  Court  may  seem  proper  or  equitable. 

LOEB  AND  LOEB 

By  GRANT  B.  COOPER 
GRANT  B.  COOPER 
Attorneys    for    Defendant   and 
Cross-Complainant    [146] 

[Verified.] 

[Endorsed!:  Lodged  Dec.  22,  1943.  Filed  Jan.  3, 
1944.   [147] 


138  Universal  Pictures  Company,  Inc.,  etc. 

[Title  of  District  Court  and  Cause.] 

PLAINTIFF'S  TRIAL  MEMORANDUM  OF  POINTS 
AND  AUTHORITIES  AND  ITS  OBJECTIONS 
TO  THE  PROPOSED  SECOND  AMENDMENT 
TO  DEFENDANT'S  ANSWER 

Plaintiff  objects  to  the  Proposed  Second  Amendment 
to  the  defendant's  answer  and  makes  a  part  of  his  ob- 
jections filed  herein  the  objections  heretofore  filed  under 
the  caption  "Points  and  Authorities  in  Opposition  to  Mo- 
tion for  Permission  to  File  Amendment  to  Answer"  filed 
by  plaintifif  to  the  motion  of  defendant  for  permission  to 
file  amendment  to  answer,  which  motion  was  heretofore 
heard  and  denied.  Plaintiff  also  refers  to  the  oral  dis- 
cussion and  argment  made  by  plaintiff  in  opposition  to 
said  motion  at  the  time  of  the  hearing  thereof.  Each  to 
wit,  said  "Points  and  Authorities  in  Opposition  to  Mo- 
tion for  Permission  to  [148]  File  Amendment  to  Answer" 
and  the  oral  discussion,  (reduced  to  Reporter's.  Tran- 
script). 

Plaintiff  in  order  to  make  clear  his  reasons  (legal  and 
factual)  and  upon  which  he  objects  to  the  filing  of  the 
proposed  second  amendment  deems  it  advisable  to  set 
forth  the  issues  of  law  and  fact;  in  order  to  avoid  dupli- 
cation, plaintiff  (it  is  hoped  with  the  court's  permission 
and  indulgence)  will  at  this  time  because  it  is  necessary 
so  to  do  in  connection  with  his  objections,  file  his  trial 
memorandum  of  points  and  authorities. 

In  the  event  the  first  cause  of  action  is  decided  for 
plaintiff,  the  second  cause  (with  limitations  hereinafter 
stated  would  necessarily  be  decided  the  same  way)  and 
there  would,  of  course,  be  no  necessity  for  trial  on  the 
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fourth  cause   (the  tliird  cause  now   being  eliminated)   or 
on    the   counterclaim. 

The  issue  of  estoj^pel  sought  to  be  raised  by  "Pro- 
posed Second  Amendment  to  Answer"  should  not  be  al- 
lowed because  (a)  it  is  no  way  germane  to  the  issues  of 
the  case  as  is  demonstrated  by  the  admitted  facts;  (b) 
no  issue  of  estoppel  is  properly  pleaded  by  the  allegations 
of  the  proposed  second  amendment  and  (c)  even  though 
the  issue  of  estoppel  may  be  properly  pleaded  in  the  pro- 
posed second  amendment  it  is  clear  from  the  admitted 
facts  in  the  record  as  well  as  from  the  allegations  of 
the  proposed  second  amendment  that  defendant  is  estopped 
to  raise  the  issues  of  estoppel  predicated  upon  facts  it 
proposes  to  prove. 

I. 

The  Primary  Issues  for  Decision  on  the 
Facts  and  the  Law 

These  issues  were  previously  stated  by  the  court  in 
its  discussion  ^m  Motion  for  Summary  Judgment  and 
the  Motion  for  Temporary  Restraining  Order,  as  fol- 
lows:   [149] 

For  the  plaintifif : 

"The  basis  for  the  action  would  seem  to  be  that 
the  plaintiff  contends,  by  virtue  of  the  facts  brought 
out  in  the  complaint  and  the  answer,  and  also  some- 
what amplified  by  the  affidavits,  that  along  some- 
time in  May  of  this  year  he  became  entitled  t<» 
compensation  under  the  contract  that  had  been  en- 
tered into  between  the  parties  sometime  in  1938:  that 
even  assuming  that  the  defendant  v^-as  entitled  t(^ 
the  relief  from  paying  him  any  compensation  during 
the  period  required  for  the  making  of  a  certain  pic- 
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ture,  in  the  playing  of  which  the  plaintiff  had  refused 
to  participate,  and  even  assuming  that  the  defendant 
was  entitled  to  declare  the  contract  suspended  for 
the  period  referred  to,  that  from  and  after  the 
determination  of  such  period  the  plaintiff  was  en- 
title to  his  compensation  as  stipulated  in  the  contract; 
that  the  defendant  having  taken  the  position  that 
he  was  not  entitled  to  be  paid  for  this  subsequent 
period,  and  having  refused  to  pay  any  compensation 
for  this  later  period,  the  defendant  has  breached  the 
contract  and,  therefore,  the  plaintiff  is  entitled  to 
the  benefit  of  the  termination  thereof,  notice  of 
which  he  has  given." 

For  the  defendant: 

"The  Court:  Now,  the  defense  here  asserts, 
firstly,  that  no  demand  was  made  on  behalf  of  plain- 
tiff for  compensation  through  the  appropriate  chan- 
nel, but  further — and  this  w^ould  seem  to  be  [150] 
the  crux  of  the  defense — that  the  terms  of  the  con- 
tract entitle  the  defendant  to  continue  the  suspen- 
sion beyond  the  period  previously  mentioned  and  to 
continue  that  suspension  at  lease  until  the  plaintiff 
shall  affirmatively  in  some  manner  inform  it  that 
he  is  prepared  to  resume  work  under  the  contract. 

Up  to  this  point  have  I  correctly  appraised  the 
position  of  the  defense? 

Mr.  Newmark:  Yes,  your  Honor.  There  may 
be  additional  defenses  in  so  far  as  the  claim  of 
breach  of  contract  is  concerned.  In  other  words, 
these  are  our  basic  points  that  your  Honor  has 
stated,  but  even  if  it  were  to  be  held  that  these  points 
were  not  well  taken,   we  would   still  maintain  that 
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there  has  been  m)  material  breach  of  contract  or 
that  the  plaintiff  is  in  no  position  to  make  that  as- 
sertion. *****  Pj^ii^  ^Yi-^^  j^  ^,-j  alternative  arg^u- 
ment,  and  yonr  Honor  has  stated  correctly  our  main 
point." 

II. 

The   Record 

The  stipulation  of  facts  heretofore  executed  and  which 
is  or  should  be  on  Hie,  all  affidavits  heretofore  filed  by 
either  party,  the  pleadings,  all  records  or  minutes  of  the 
court,  and  specifically  admissions  of  counsel  (on  both 
sides)  made  in  open  court.  Attached  hereto  in  the  form 
of  an  appendix  are  excerpted  the  pertinent  admission^; 
of  fact  already  in  the  record. 

III. 

The  Issues  of  Fact    (151] 

A.  First  Cause  of  Action. 

{ 1 )  Did  plaintiff  make  demand  for  salary  and  did 
defendant  refuse  to  pay? 

(2)  Did  defendant  make  the  demand  of  April  10,  1943 
in  writing  by  telegram  (pleaded  in  defendant's  first  amend- 
ment to  the  answer )  and  did  plaintiff  receive  the  same 
(plaintiflF  admits  a  demand.  Allegation  III  of  Complaint). 

B.  Second  Cause  of  Action  will  stand  ov  fall  with  the 
first. 

C.  Fourth  Cause  of  Action. 

(T )    Same  as  first  cause. 

(2)  Proof  of  allegations  in  Paragraph  1!  oi  Ivairth 
Cause,  pages   13-14  of  Complaint. 
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IV. 

Issues  of  Law 

A.     First  Cause  of  Action. 

(1)   Defendant  Asserts: 

Under  its  contract  it  had  the  right  to  and  that  it  did 
by  its  notices  suspend  the  compensation  of  plaintiff  for 
the  period  required  to  complete  the  portrayal  of  "Hank" 
in  "Fired  Wife"  and  until  such  time  thereafter  as  plaintiff 
reported  to  defendant   ready,  able  and   willing  to  work. 

Plaintiff    Answers : 

(i)   The  contract  gave  no  such  right. 

(ii)  Even  though  the  contract  did  give  such  right,  the 
facts  as  they  existed  and  as  they  are  recited  in  the  demand 
of  April  10th  (conceding  for  purposes  of  this  point  that 
it  was  received  in  its  telegraphic  form)  did  not  war- 
rant [152]  the  position  taken  by  defendant. 

(iii)  Even  though  the  contract  gave  such  a  right  as- 
serted by  defendant  and  assuming  the  facts  warranted 
the  position  taken  by  the  defendant,  defendant  elected 
a  specific  right  in  its  notices  and  deliberately  limited  its 
right  of  suspension  to  a  definite  period.  Assuming  that 
defendant  had  the  right  it  asserts  and  did  not  deliberately 
make  an  election  to  limit  the  right  in  its  notices,  defend- 
ant did  nevertheless  by  its  notices  limit  the  right  to  a 
specific  period  because  the  notices  were  so  ambiguous  as 
to  mislead  plaintiff  to  his  prejudice,  and  defendant  is. 
therefore,  now  estopped  to  assert  that  it  did  not  limit 
the  right  of  suspension  to  a  specific  period. 

(iv)  If  for  a  particular  breach  defendant  instead  of 
electing  to  terminate  elects  to  suspend  and  extend  it  can- 
not (irrespective  of  any  contractual  terms  assuming  there 
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are  such)  suspend  and/or  extend  for  any  period  longer 
than  the  actual  breach  because  any  further  suspension  and 
extension  would  be  in  the  nature  of  a  penalty  and,  there- 
fore, invalid. 

(v)  Assuming  defendant  has  the  contractual  right  it 
asserts,  that  the  facts  warranted  its  exercise,  that  de- 
fendant did  not  elect  in  its  notices  to  exercise  a  specific 
right  and  that  defendant  is  not  estopped  to  deny  that  it 
exercised  a  specific  right,  plaintiff  when  he  appeared  at 
the  office  of  defendant  and  demanded  his  salary  [153] 
gave  such  notice  as  would  be  sufficient  to  a  reasonably 
prudent  person  that  he  was  reporting  ready,  able  and 
willing  to  work. 

(2)  Defendant  Asserts: 

Assuming  a  breach  on  its  part,  the  breach  was  not 
sufficiently  material  and  therefore,  plaintiff  did  not  have 
the  right  to  terminate  his  contract. 

Plaintiff  Answers : 

The  breach  was  a  material  breach  sufficient  upon  which 
to  predicate  the  termination  of.  the  contract. 

(3)  Defendant  Asserts: 

If  plaintiff  is  correct  in  his  statement  of  the  law  as 
hereinabove  outlined,  that  plaintiff  is  nevertheless  estopped 
to  take  advantage  of  his  rights  by  reason  of  alleged 
estoppel  facts  pleaded  in  the  proi)Osed  second  amendment 
to  the  answer. 
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Plaintiff  Answers: 

(i)   No  estoppel  facts  exist. 

(ii)   No  estoppel  facts  have  been  properly  pleaded. 

(iii)  Conceding  that  estoppel  facts  do  exist  and  that 
they  are  properly  pleaded  and  that  they  are  found  in 
favor  of  defendant,  defendant  by  its  conduct  and  its 
notices  is  estopped  to  assert  any  such  estoppel. 

B.  Second  Cause  of  Action. 

This  is  a  money  count  and  will  be  decided  on  the  issues 
set  forth  in  the  first  cause  of  action.   [154] 

C.  Fourth  Cause  of  Action. 
Plaintiff  Asserts: 

Because  of  the  facts  alleged  in  the  Fourth  Cause  of 
Action,  defendant  did  not  have  the  right  to  demand  that 
he  appear  in  "Fired  Wife"  and  that  his  failure  to  appear 
was  not  a  breach  on  the  part  of  plaintiff  but  a  breach 
on  the  part  of  defendant  and  that  because  of  said  breach 
there  has  been  a  material  failure  of  consideration 
justifying  the  court  in  declaring  a  rescission  of  the  con- 
tract. Defendant,  of  course,  denies  the  facts  and  the 
legal  position  asserted  by  plaintiff  resulting  from  the 
facts  if  proved. 


Respectfully  submitted, 

JOSEPH  J.   CUMMINS 
ROTH  AND  BRANNEN 
By  Lester  Wm.  Roth 
Attornevs  for  Plaintiff  and  Cross-Defendant. 


[Endorsed]:    Filed  Jan.  4,  1944.   [181] 
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[Title  of  District  Court  and  Cause.] 

MEMORANDUM   OF  CONCLUSIONS 
Judge   Hollzer's   Calendar, 

March  6.  1944. 

This  lawsuit  arises  out  of  a  certain  contract  of  employ- 
ment entered  into  between  the  parties  under  date  of  No- 
vember 21,  1938.  The  issues  requiring  determination  are 
presented  by  the  first  two  counts  of  the  complaint,  the 
answer  thereto  and  the  amendments  to  the  answer. 

Count  one  constitutes  a  cause  of  action  for  equitable 
relief,  namely,  for  termination  of  said  contract  upon  the 
ground  of  the  alleged  breach  thereof  by  defendant  in 
failing  and  refusing  to  pay  plaintiff  certain  compensation 
claimed  to  be  due  thereunder.  The  second  count  is  a 
cause  of  action  for  the  recovery  of  certain  compensation 
alleged  to  be  owing  and  unpaid  under  the  terms  of  said 
contract. 

Defendant  relies  upon  several  defenses.  Tt  contends, 
firstly,  that  plaintiff  breached  the  contract,  in  that  he 
failed  and  refused  to  report  at  its  studio  on  April  12, 
1943,  to  portray  a  certain  role  in  a  photoplay  in  which  he 
was  then  cast,  pursuant  to  its  telegraphic  notice  addressed 
to  him  under  date  of  April  10,  1943;  that  by  reason  of 
said  breach,  defendant  became  entitled  to.  and  did,  exer- 
cise the  right  to  engage  another  person  to  portray  such 
role,  and  to  refuse  to  pay  plaintiff  any  compensation  un- 
til the  completion  of  such  role  by  another  ])erson,  also 
the  right  to  extend  the  term  of  |252]  said  contract  for 
a  period  equivalent  to  the  time  required  for  the  comple- 
tion of  such  role  by  another  person,  and  that  said  role 
was  completed  by  another  person  on  May  19,  1943. 
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Secondly,  defendant  charges  that  plaintiff  further 
breached  the  contract,  in  that  he  failed  and  refused  to 
report  at  its  studio  on  April  12,  1943,  and  at  all  times 
since  has  failed  and  refused,  to  render  such  additional 
services  as  it  might  require  of  him  under  the  contract  and 
pursuant  to  said  telegraphic  notice;  that  by  reason  of  said 
breach  it  became  entitled  to,  and  did,  exercise  the  fur- 
ther right  to  refuse  to  pay  him  any  compensation  during 
the  period  of  such  failure  and  refusal,  to-wit:  the  period 
from  April  12,  1943  to  date  and  likewise  became  entitled 
to,  and  did,  exercise  the  still  further  right  to  extend  the 
term  of  the  contract  for  a  period  equivalent  to  the  period 
during  which  such  failure  or  refusal  has  continued. 

Thirdly,  defendant  takes  the  position  that  at  and  prior 
to  the  time  of  his  failure  and  refusal  to  report  at  its 
studio  on  April  12,  1943  plaintiff  had  notified  defendant 
to  the  effect  that  he  had  determined  to  devote  100%  of 
his  time  to  war  work,  particularly  to  sign  up  with  the 
Civil  Air  Patrol  for  the  duration  of  the  war,  and  hence 
during  such  period  would  not  engage  in  the  work  of 
making  pictures;  that  therefore  it  became  entitled  to,  and 
did,  exercise  the  right  to  suspend  him  from  the  payroll, 
in  other  words,  to  refuse  to  pay  him  any  compensation 
for  the  duration  of  the  war ;  and  that  until  plaintiff  should 
report  at  its  studio  and  notify  defendant  that  he  was 
ready  and  willing  to  resume  work  under  the  contract,  such 
suspension  would  remain  in  effect  indefinitely. 

Fourthly,  defendant  contends  that  from  time  to  time 
from  about  April  5.  1943  to  May  28,  1943,  inclusive, 
plaintiff  either  in  person  or  through  his  agent,  repre- 
sented to  it  in  [253]  substance  that  he  would  join  the 
military  service  for  the  duration  of  the  war,  and  for 
that  reason  would  not  report  at  its  studio  to  portray  a 
role  which  he  had  been  cast  by  defendant  to  portray  in 
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a  certain  photoplay;  that  on  April  13,  1943  defendant 
notified  plaintiff's  agent  it  had  received  the  aforemen- 
tioned information  from  plaintiff,  also  that  he  had  re- 
fused to  report  on  April  12.  1943,  and  that  it  intended 
to  suspend  him  from  the  payroll  as  of  the  latter  date; 
that  plaintiff's  agent  replied  that  its  action  was  proper 
and  that  he  was  endeavoring  to  have  plaintiff  come  to  its 
studio  to  discuss  the  situation ;  that  plaintiff  continued  as 
late  as  May  28,  1943  to  lull  defendant  into  the  belief  that 
he  was  not  available  for  services  under  the  contract,  but 
instead  was  engaged  in  work  of  a  military  character 
and  that  anyone  wanting  him  would  have  to  consult  the 
head  of  the  Army  Air  Corps;  that  at  all  times  since 
April  10.  1943.  plaintiff  has  devoted  himself  exclusively 
to  the  work  of  the  Civil  Air  Patrol,  and  as  an  instructor 
for  the  Army  Air  Force  Cadets,  that  at  no  time  since  said 
date  did  he  intend  to  fulfill  his  obligations  under  the  con- 
tract, and  that  ever  since  July  16,  1943,  he  has  been  a 
member  of  the  Air  Force  Reserve  of  the  United  States 
Army;  that  defendant  believed,  relied  and  acted  upon  the 
aforementioned  representations  on  the  part  of  plaintiff  to 
its  prejudice;  and  hence  that  plaintiff  is  without  equity 
and  is  estopped  to  claim  that  defendant  breached  the 
contract. 

Fifthly,  defendant  argues  that  plaintiff  further  breached 
the  contract  in  this :  that  whereas  he  agreed  that  until 
the  expiration  of  the  term  thereof  he  would  be  "avail- 
able at  all  times  in  Los  Angeles,  California,  or  at  any 
other  place  the  ])roducer  ( defendant )  may  designate,  un- 
less excused  in  writing  by  the  producer,"  ( see  contract, 
paragraph  19)  plaintiff"  absented  himself  from  Los  An- 
geles County  continuously  1254]  from  May  19th  to  May 
29th.    1943  without  defendant's  knowledge  or  consent. 
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Lastly,  defendant  urges  that,  if  the  Court  should^  find 
that  on  May  26,  1943,  compensation  was  owing  and  due 
from  defendant  to  plaintiff  and  that  by  reason  of  its 
failure  and  refusal  to  pay  such  compensation  it  breached 
the  contract,  then  such  default  resulted  from  an  excusable 
mistake  on  its  part,  that  it  is  entitled  to  be  relieved  from 
such  default,  and  to  that  end  it  is  willing  and  offers  to 
pay  to  plaintiff  any  compensation  the  Court  may  find 
due  him  and  also  otherwise  to  do  full  equity. 

At  the  opening  of  the  trial,  the  Court  stated,  in  effect, 
that,  taking  into  consideration  the  admissions  made  by 
the  pleadings  and  the  further  facts  incorporated  in  the 
stipulation  of  facts  filed  herein,  a  prima  facie  case  en- 
titling plaintiff  to  judgment  upon  the  first  count  would 
be  established  upon  proving  the  allegations  of  the  last 
sentence  of  paragraph  VI  and  the  allegations  comprising 
the  first  sentence  of  paragraph  VII  of  said  count.  The 
last  sentence  of  Paragraph  VI  reads  as  follows: 

"No  demand,  oral  or  written,  w^as  made  by  defend- 
ant at  any  time  after  April  10,  1943  that  plaintiff 
report  to  defendant  in  connection  with  any  other  pic- 
ture or  for  any  services  pursuant  to  said  contract." 

The  first  sentence  of  paragraph  VII  reads: 

"On  May  26,  1943,  plaintiff,  pursuant  to  the  terms 
and  provisions  of  said  contract,  appeared  at  the  of- 
fices of  the  defendant  and  demanded  of  defendant 
payment  of  salary  as  fixed  by  said  contract  for  that 
portion  of  the  week  beginning  May  19,  1943  and 
ending  May  22,  1943."  [255] 

Save  in  the  particulars  hereinafter  pointed  out,  the 
evidence  establishes,  without  substantial  contradiction, 
the  following  facts.     Between  the  date  of  the  execution 
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of  the  contract  involved  herein  and  March  28,  1943, 
plaintiflf  had  portrayed  roles  in  at  least  fifteen  photoplays, 
eleven  of  which  had  been  produced  by  defendant,  and  with 
its  consent  he  had  ai)])cared  in  additional  motion  pictures 
produced  by  others.  Excepting  the  last  three  months 
of  1942,  he  had  been  occupied  during  at  least  a  portion  of 
each  month  of  that  year  in  performing  services  under 
said  contract.  During  March,  1943,  more  particularly 
between  the  10th  and  the  23rd  thereof,  he  had  portrayed 
a  role  in  the  last  photoplay  in  which  he  worked  for  de- 
fendant. 

Prior  to  February.  1943.  disputes  had  arisen  between 
plaintiflf  and  defendant,  particularly  one  of  defendant's 
executives  named  Daniel  Kelley,  who  was  in  charge  of 
its  creative  talent,  including  players,  writers,  directors 
and  producers.  These  differences  arose  out  of  com- 
plaints by  plaintiff,  criticising  the  quality  of  the  photo- 
play productions  in  which  defendant  required  him  to  ap- 
pear, including  such  matters  as  the  type  of  play,  the  cast 
and  the  director.  About  February  or  March  of  the  same 
year,  these  difficulties  became  so  acute  that  the  relations 
between  plaintiff  and  Kelley  became  quite  strained  and  as 
a  consequence  the  latter  was  replaced,  so  far  as  defend- 
ant's dealings  with  plaintiff  were  concerned,  by  one 
Robert  Speers,  another  executive,  who  was  defendant's 
casting  director.  Thereafter,  and  extending  over  a 
period  of  at  least  several  weeks  prior  to  April  10,  1943. 
several  conversations  were  had  between  Speers  and  plain- 
tiff, and  the  latter's  agent.  Oscar  Cummins,  some  with 
the  former  and  some  with  his  agent,  on  the  subject  of 
defendant's  proposed  production  of  a  certain  photo- 
play [256]  entitled  "Fired  Wife."  These  discussions 
dealt  primarily  with  such  matters  as  the  quality  of  the 
production,    the    script    for    the    same,    the    contemplated 
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cast,    the   type   of   director   and   the   role   which   plaintiff 
would  be  asked  to  portray,  namely,  that  of  Hank. 

About  the  first  week  of  April,  1943,  plaintiff  and 
Speers  held  a  lengthy  conference  which  lasted  from  two 
to  three  hours,  and  during  which  the  latter  disclosed  for 
the  first  time  certain  detailed  information  respecting  said 
picture,  particularly  who  had  been  selected  to  direct  the 
making  thereof  and  also  the  names  of  the  principal  mem- 
bers of  the  cast.  Plaintiff  took  vehement  exception  to 
what  he  characterized  as  cheapening  the  production.  He 
complained  that  the  director  was  not  qualified  and  was 
not  sufficiently  experienced  to  direct  the  making  of  a 
first-class  photoplay,  and,  further,  that  the  actress  selected 
to  portray  the  feminine  lead  and  also  certain  other  mem- 
bers of  the  cast  lacked  the  requisite  qualifications  to 
portray  the  respective  roles  to  which  they  had  been  as- 
signed. He  also  charged  that  Speers  had  represented  to 
him  that  the  photoplay  would  be  produced  as  a  Class  A 
or  highest  quality  picture  in  every  respect;  that  the  pic- 
ture would  be  directed  by  an  outstanding  director  in  the 
motion  picture  industry,  comparable  to  one  Leo  McCarey, 
that  the  feminine  lead  would  be  portrayed  by  Teresa 
Wright  and  that  other  principal  parts  would  be  por- 
trayed by  Charles  Coburn  and  Eddie  "Rochester"  An- 
derson, all  being  outstanding  artists  in  said  industry. 
He  also  insisted  that  relying  upon  such  representations 
he  had  consented  to  portray  the  role  of  Hank  in  the  pic- 
ture and  that  the  proposed  production  as  finally  then  be- 
ing disclosed  to  him  was  a  repudiation  of  such  represen- 
tations. He  pointed  out  that  he  was  a  professional  flyer, 
as  well  as  a  professional  actor;  [257]  that  the  services 
of  the  former  were  then  greatly  in  need  and  that  rather 
than  waste  his  time  making  a  motion  picture,  which  he 
did  not   feel  would  do  anything  for   the   war  effort,   he 
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should  fly  for  the  Civil  Air  Patrol.  During  this  con- 
ference. Speers  asked  plaintiff  whether  he  felt  he  should 
stay  in  the  Civil  Air  Patrol  for  the  duration,  to  which 
he  replied  that  he  was  in  the  Civil  Air  Patrol  for  the 
duration,  but  that  this  had  nothing;  to  do  with  whether 
he  made  pictures  or  not.  The  former  insisted  that  plain- 
tiff's objections  to  the  director  and  the  cast  were  not 
well  founded,  and  that  the  production  of  the  picture 
would  prove  to  be  one  of  the  best.  Likewise,  he  reminded 
plaintiff  that  he  had  volunteered  to  be  the  intermediary 
between  the  latter  and  Kelley,  also  that  this  was  the  first 
time  since  the  latter's  differences  with  Kelley  that  it  had 
become  possible  to  work  with  him  on  amicable  terms 
about  a  production,  and  that  this  was  their  first  oppor- 
tunity to  get  together,  and  that  he  was  anxious  to  make 
a  go  of  it.  He  added  that  it  would  be  painful  to  him 
to  see  this  first  sort  of  reunion  between  plaintiff  and 
himself  fail,  although  it  meant  nothing  to  him  in  a 
monetary  way  and  affected  only  his  pride,  and  that  a  re- 
fusal on  plaintiff's  part  to  do  the  picture  might  lead  to  a 
suspension. 

Plaintiff,  however,  took  the  position  that  if  it  were 
necessary  for  him  to  be  suspended  because  of  such  a  pro- 
duction, he  would  fly  for  Lockheed  or  the  Civil  Air  Patrol 
during  the  suspension,  because  he  didn't  feel  like  wasting 
time  making  a  picture,  which  he  described  as  "crap,"  and 
that  he  was  not  going  to  sacrifice  what  he  had  built  up 
over  a  period  of  years  to  make  a  production  which  he 
didn't  feel  had  any  value  to  the  public  or  to  himself. 

During  this  conversation,  they  also  discussed  other  sub- 
jects, including  the  war.  navigation,  and  the  things  [258] 
plaintiff  was  teaching  and  other  matters  pertaining  to 
flying,  in  which  they  were  mutually  interested.  Plaintiff 
commented  how  badly  he  felt  that  because  of  his  age  he 
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was  not  allowed  to  enlist  in  any  of  the  flying  activities 
of  the  Army  or  the  Navy  and  that  he  could  not  be  ac- 
cepted either  as  a  cadet  or  in  the  flying  crews.  At  the 
close  of  their  talk,  plaintiff  stated  it  would  be  necessary 
for  him  to  confer  with  his  agent,  Oscar  Cummins,  before 
reaching  a  final  conclusion. 

Shortly  thereafter,  according  to  the  testimony  of  Cum- 
mins, and  prior  to  April  12th,  the  latter  conferred  at  de- 
fendant's studio  with  Speers  and  another  of  its  execu- 
tives, named  Edward  Muhl,  head  of  its  Contract  Depart- 
ment, in  an  attempt  to  adjust  the  then  existing  difficulty, 
and  upon  said  occasion  plaintiff's  agent  suggested  that 
the  problem  could  be  solved  by  having  another  director 
assigned  for  the  picture,  but  this  suggestion  was  rejected. 
This  testimony  has  not  been  contradicted. 

Some  days  later,  this  discussion  was  resumed  over  the 
telephone.  Upon  the  latter  occasion,  according  to  plain- 
tiff's testimony,  the  latter  stated  that,  inasmuch  as  the 
picture  "Fired  Wife"  had  been  cheapened  both  with  re- 
spect to  the  director  and  the  cast,  he  would  not  play  the 
role  of  Hank.  He  further  said  that  he  felt  the  picture 
would  not  be  made  as  it  had  been  represented  to  him  by 
Speers,  namely,  as  an  "A"  or  first-class  production,  but, 
instead,  would  prove  to  be  a  "B,"  or  second-class  produc- 
tion, and  that,  rather  than  waste  his  time  on  such  a  pro- 
duction, he  would  fly  for  Lockheed  testing  bombers,  or 
fly  for  the  Civil  Air  Patrol.  Speers  retorted  that  plaintiff 
was  putting  the  studio  in  a  terrific  hole,  and  he  evidenced 
resentment  at  plaintiff's  attitude,  and  likewise  pointed  out 
that  the  position  plaintiff  was  taking  [259]  might  lead 
to  his  suspension.  To  this  the  latter  replied  that  if  such 
action  on  his  part  meant  suspension,  it  would  have  to 
mean  that,  because  he  did  not  feel  like  playing  the  part 
of  Hank. 
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Save  in  the  particulars  hereinafter  to  be  noted,  plain- 
tiff's version  of  these  two  conversations  is  corroborated, 
or  at  least  not  disputed,  by  the  testimony  of  Speers.  In 
this  connection  it  should  be  observed  the  latter  testified 
that  before  taking^  the  stand  he  had  refreshed  his  recollec- 
tion as  to  what  had  been  said,  by  reading  a  memorandum 
contained  in  one  of  defendant's  files  and  which  had  been 
recently  called  to  his  attention.  This  memorandum,  he 
stated,  had  been  dictated  by  him  about  three  months  after 
the  conversations  had  taken  place,  and  purported  to  be 
an  inter-office  communication  to  Muhl  from  himself.  It 
recited,  in  substance,  that  on  April  10th,  1943  he  had  a 
long  talk  with  plaintiff  about  him  doing  "Fired  Wife," 
that  the  latter  informed  him  he  was  on  the  verge  of 
refusing  to  do  the  picture,  partly  because  he  was  unhappy 
about  the  selection  of  the  director  and  partly  because  he 
was  seriously  thinking  of  signing  up  with  the  Civil  Air 
Patrol  or  the  Army  for  the  duration  of  the  war,  that 
Speers  had  pointed  out  to  him  why  such  a  refusal  would 
be  unfair,  and  that  plaintiff  replied  he  could  not  make 
up  his  mind  whether  or  not  to  do  the  picture;  also  that 
during  a  telephone  conversation  held  two  days  later 
plaintiff  stated  he  had  made  up  his  mind  not  to  do  the 
picture,  because  he  felt  it  to  be  his  duty  to  give  100% 
of  his  time  to  war  work  and  was  signing  up  with  the 
Civil  Air  Patrol  for  the  duration.     (Underscoring  ours.) 

Shortly  following  said  telephone  conversation,  accord- 
ing to  the  testimony  of  Speers.  Kelley,  and  Emmett  Ward, 
assistant  to  Muhl,  a  conference  was  held  between  the  three 
of  them.  [260]  during  which  Speers  reported  he  had 
just  been  informed  by  plaintiff  on  the  telephone  that  the 
latter  would  not  play  the  role  of  Hank,  also  that  he  had 
signed  up,  or  was  going  to  sign  up,  for  the  duration  of 
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the  war  with  the  Civil  Air  Patrol,  or  some  other  military 
service,  also  that  he  would  not  do  any  more  pictures  for 
the    duration,    and    knew    that    he    was    something    of 

but   there 

was  nothing  he  could  do  about  it.      (Underscoring  ours.) 

Likewise,  Kelley  testified  that  a  few  days  before  the 
above  mentioned  conference  Speers  had  told  him  about 
a  prior  conversation  which  Speers  had  had  either  with 
plaintiff  or  his  agent,  Oscar  Cummins,  in  which  one  of 
the  latter  two  complained  about  the  director  for  the  pic- 
ture  "Fired  Wife,"  claiming  that  he  was  not  of  a  caliber 
who  should  direct  plaintiff  and  that  with  such  a  director 
set-up  the  picture  was  not  important  for  plaintiff.  How- 
ever,  this  witness  had  no  recollection  that  at  the  time 
Speers  reported  to  him  concerning  this  prior  conversation 
the  latter  had  claimed  that  either  the  plaintiff  or  his 
agent  had  said  that  plaintiff"  was  thinking  seriously  of 
going  into  the  Civil  Air  Patrol.  Likewise,  according  to 
Kelley.  it  was  the  latter  who  suggested  either  to  Muhl 
or  to  Ward  that  a  wire  be  sent  to  plaintiff  to  find  out 
if  it  was  true  that  he  would  not  be  able  to  do  any  more 
pictures  for  the  duration.      (Underscoring  ours.) 

Ward  further  testified  that  about  April  9,  1943  he 
caused  to  be  prepared  a  proposed  letter  to  plaintiff  and 
submitted  the  same  to  Muhl  for  the  latter's  signature. 
However,  this  document  was  never  signed  and,  according 
to  Muhl,  it  was  upon  his  decision  that  the  same  was  not 
sent.     The  first  paragraph  of  the  proposed  letter — being 
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the  only  portion   having-  any  significance   in   the  present 
lawsuit — was   [261]   worded  as  follows: 

"You  have  heretofore  notified  Mr.  Robert  Speers, 
by  telephone,  that  you  have  been  listed  in  the  Civilian 
Air  Patrol  for  the  duration  of  the  present  war  and 
will  therefore  be  unavailable  to  us  for  the  rendition 
of  any  services  pursuant  to  your  contract  of  employ- 
ment with  us  dated  November  21,  1938,  as  heretofore 
amended  and  extended.  This  is  to  notify  you,  there- 
fore, that,  co;//zencin.8^  as  of  April  9,  1943,  said  con- 
tract of  employment  with  us  dated  November  21, 
1938,  as  amended  and  extended,  shall  be  and  is  here- 
by suspended,  both  as  to  compensation  and  as  to  the 
running-  of  the  now  current  term  of  employment  of 
said  contract."    (Underscoring  ours.) 

On  Saturday,  April  10th.  Speers  instructed  his  secre- 
tary to  deposit  with  Western  Union  Telegraph  Company 
three  telegrams,  each  addressed  to  the  plaintiff  and  bear- 
ing the  date  last  mentioned.  One  of  these  telegrams  was 
addressed : 

"Mr.  Robert  Cummings 

Care  Oscar   Cummins 

8511    Sunset   Boulevard 

Los  Angeles,  California." 

Another  telegram  was  addressed: 
"Mr.  Robert  Cummi;Ks- 
Care  Oscar  Cummins 
527  California  Bank   lUiilding 
Beverlv  Hills,  California." 
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The  third  telegram  was  addressed: 
"Mr.  Robert  Cummings 
14111   Sherman  Way 
Van  Nuys,  California"   [262] 

Except  as  to  the  address  thereof,  each  telegram  was 
worded  identically  and  read  as  follows : — 

"You  are  hereby  instructed  to  report  to  us  at 
our  studio  at  Universal  City,  California,  at  10  o'clock 
Monday  morning,  April  12,  1943,  for  the  rendition 
of  your  services  under  your  contract  of  employment 
with  us  dated  November  21,  19^38,  as  heretofore 
amended  and  extended,  in  connection  with  the  por- 
trayal  of  a  role  in  our  photoplay  now  entitled  "Fired 
Wife"  and/or  the  rendition  of  such  other  services  as 
we  may  require  under  said  contract,  as  amended  and 
extended. 

Universal  Pictures  Company,  Inc., 
By   Edward   Muhl 

Assistant  Secretary" 
(Underscoring  ours.) 

On  the  same  day,  at  approximately  6  P.  M.,  Speers'  sec- 


retary  left  these  telegrams  at  the  Beverly  Hills  office  of 
the  Telegraph  Company.  At  about  10  A.  M.  on  the  fol- 
lowing day  Western  Union  telegraphed  defendant  to  the 
effect  that  the  locations  described,  respectively,  as  527 
California  Bank  Building,  etc.  and  8511  Sunset  Boule- 
vard,  etc..  were  closed  until  morning,  also  that  the  person 
addressed  at  14111  Sherman  Way,  etc.  was  out  of  the 
city  and  his  address  unknown,  and  that  the  company  had 
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telephoned  to  Mrs.  Oscar  Cummins,  who  would  relay  the 
message.  On  Monday,  April  12th  at  about  6  P.  M..  the 
Telegraph  Company  wired  defendant  to  the  efifect  that 
the  telegram  addressed  to  527  California  Bank  Building, 
etc..  had  been  telephoned  on  the  preceding  morning  to 
the  addressee's  sister-in-law.  who  would  relay  the  message 
to  him. 

The  plaintiff,  also  his  agent,  also  the  latter 's  wife  and 
brother,  each  testified,  denying  receiving  any  such  mes- 
.sage,  [263]  either  in  whole  or  in  part.  Plaintiff  further 
denied  that  he  had  any  sister-in-law,  although  it  was  ad- 
mitted there  had  been  occasions  when  his  agent  claimed 
to  be  his  brother.  Even  though  we  discount  such  denials, 
nevertheless,  in  the  light  of  the  aforementioned  reports 
made  by  the  Telegraph  Company  to  defendant  it  is  ob- 
vious that  none  of  the  telegrams  was  delivered  in  the  cus- 
tomary manner,  either  to  plaintiff  or  to  his  agent,  or, 
in  fact,  to  anyone  purporting  to  be  in  contact  with  him. 
As  pointed  out  by  the  Court  at  the  close  of  the  oral  argu- 
ment, while  it  is  probable  that  on  April  11th  one  or  more 
of  the  telegraph  company's  employees  read  the  telegram 
of  April  10th  over  the  telephone  to  someone  claiming  to 
be  plaintiff's  sister-in-law  and  who  promised  to  relay  this 
message  to  him,  it  is  inherently  improbable  that  the  party 
hearing  the  same  copied  it  down  or  remembered  all  of 
its  contents.  Likewise,  the  most  that  may  reasonably  be 
drawn  from  that  incident  is  that  the  lady  who  received 
this  telephone  message  construed  the  same  as  a  telegram 
from  defendant  requiring  plaintiff  to  report  at  its  studio 
the  next  morning  to  perform  services  in  connection  with 
a  photoplay  entitled  "Fired  Wife,"  and  that  she  repeated 
this  much  of  the  message  and  nothing  more,  either  to 
plaintiff  or  his  agent  either  the  same  dav  or  the  next. 
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According  to  Speers,  within  a  day  or  two  of  this  last 
telephone  conversation  with  plaintiff,  he  was  informed  by 
the  latter 's  agent  over  the  telephone  that  said  agent  had 
talked  to  plaintiff  about  his  refusal  to  work  in  the  picture ; 
also  that  he  still  had  hopes  of  getting  his  principal  to  do 
the  picture,,  and  promised  to  communicate  later  with 
Speers.  Because  of  such  promise  the  latter  claimed  he 
had  delayed  sending  the  telegrams  until  late  on  April  10th. 

At  this  point,  it  should  be  noted  that  while  both  [264] 
Kelley  and  Ward  testified  that  early  in  April,  1943,  Speers 
had  reported  having  held  a  telephone  conversation  with 
plaintiff",  in  substance  as  described  by  him  on  the  witness 
stand  neither  of  said  witnesses  corroborated  his  testimony 
to  the  effect  that  he  reported  having  had  a  prior  confer- 
ence  with  plaintiff  wherein  the  latter  allegedly  asserted 
that  he  was  seriously  thinking  of  going  into  the  Civil 
Air  Patrol,  or  otherwise  made  any  reference  to  engaging 
in  military  service.  Likewise,  there  is  an  absence  of  cor- 
roboration  of  Speers'  testimony  to  the  effect  that  follow- 
ing  his  last  telephone  conversation  with  plaintiff  the  lat- 
ter's  agent  promised  to  communicate  with  the  former  rela- 
tive to  getting  plaintiff"  to  do  the  picture. 

In  this  same  connection  it  is  appropriate  to  consider 
a  certain  affidavit,  verified  by  Speers  on  October  21,  1943, 
and  filed  in  support  of  defendant's  application  for  an  in- 
junction pendente  lite  herein.  This  affidavit  purports  to 
set  forth  important  parts  of  the  discussion  had  between 
plaintiff  and  Speers  at  the  latter's  office  in  April,  1943, 
and  also  calls  attention  to  what  plaintiff"  allegedly  told 
him  over  the  telephone  about  two  days  later.  It  is  sig- 
nificant that  in  said  affidavit,  although  Speers  does  aver 
that  during  the  office  conference  plaintiff  told  him  ''that 
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he  was  considering  refusing  tu  render  his  services  in  said 
photoplay  ("Fired  Wife")  for  the  principal  reason  that 
the  director  selected  for  said  photoplay  did  not  meet  with 
his  approval  and  also  because  he  was  thinking  of  signing 
up  with  the  'Service'  for  the  duration  of  the  war,"  and 
while  he  does  further  assert  that  in  the  subsequent  tele- 
phone conversation  plaintiff  stated  that  "he  had  decided 
not  to  render  the  services  requested  of  him  by  Universal 
and  would  not  appear  at  the  studios  of  Universal  to  por- 
tray the  said  role"  (of  Hank),  Speers  does  not  [265 J 
allege  therein  either  in  words  or  in  substance  that  plaintiff 
told  him  that  he  had  signed  up  or  was  going  to  sign 
up  for  the  duration  of  the  war  with  the  Civil  Air  Patrol 
or  some  other  military  service,  and  that  he  would  not 
do  any  more  pictures  for  the  duration,  or  that  plaintiff 
made  any  similar  statement  in  whole  or  in  part.  (Under- 
scoring ours.) 

In  addition,  Muhl  testified  that  prior  to  April  10th 
he  was  informed,  first  by  Ward  and  later  by  Speers.  to 
the  effect  that  plaintiff  would  not  portray  the  role  of  Hank 
and  that  defendant  would  receive  no  more  of  his  services 
for  the  duration  of  the  war.  because  he  was  signing  up 
with  the  Civil  Air  Patrol  or  some  other  organization  con- 
nected with  the  Army  Air  Corps. 

Likewise  this  witness  and  also  Kelley  asserted  that 
they  believed  and  relied  upon  such  information,  and  when 
it  was  learned  that  plaintiff  had  failed  to  report  at  the 
studio  on  April  12th,  and  upon  being  advised  by  the 
Contract  Department  that  it  would  be  lawful  to  suspend 
plaintiff  for  the  duration  of  the  war.  instructions  were 
issued  to  that  effect  and  accordingly  defendant  suspended 
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plaintiff  on  that  date  for  the  duration  of  the  war  and 
stopped  his  compensation  for  the  same  period.  (Under- 
scoring ours.) 

Reading  from  a  memorandum,  which  he  explained  had 
been  dictated  by  him  a  few  minutes  after  the  conversa- 
tion referred  to  therein  had  taken  place,  Muhl  testified 
that  on  April  13th  in  a  telephone  conversation  had  with 
Oscar  Cummins  on  that  day,  he  informed  the  latter  that 
following  plaintiff's  statement  to  Speers  over  the  telephone 
that  he  was  in  the  Civil  Air  Patrol  for  the  duration  and 
would  not  report  for  his  role  in  the  photoplay  "Fired 
Wife,"  defendant  had  wired  plaintiff  to  report  on  April 
12th  to  Kelley:  that  he  failed  to  do  so,  and  to  establish  a 
clear  position,  defendant  [266]  intended  to  suspend  him 
from  the  payroll  as  of  that  date;  also,  that  plaintiff's  agent 
replied  that  such  action  was  proper,  that  he  was  sick  at  the 
situation,  also  that  he  had  talked  to  plaintiff  the  preceding 
night  and  was  trying  to  get  him  to  come  in  for  a  further 
discussion  with  Speers  and  Muhl;  also  that  Muhl  stated 
that  defendant  would  recast  the  role,  to  which  said  agent 
replied  he  understood  defendant  would  have  to  do  this, 
but  he  didn't  think  the  situation  was  fair  to  plaintiff  or 
to  the  studio  or  to  plaintiff's  country  and  he  would  like  to 
straighten  it  out. 

On  the  other  hand,  plaintiff's  agent  has  testified  that 
at  no  time  when  conversing  with  Muhl  or  Speers  or  any 
other  employee  of  defendant  did  he  state  that  plaintiff 
was  unavailable  for  the  duration  of  the  war  because  he 
had  joined  the  Civil  Air  Patrol,  or  any  branch  of  the  Air 
Forces,  or  for  any  other  reason,  and  that  on  none  of  these 
occasions  was  any  reference  made  respecting  what  service 
plaintiff  would  render  for  the  Civil  Air  Patrol.  He  has 
further  denied  that  in  anv  such  conversation  there  was 
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any  mention  made  to  the  effect  that  a  wire  had  been  sent 
to  plaintiff  to  report  at  defendant's  studio,  or  that  he  ex- 
pressed approval  of  defendant's  action  suspending  plain- 
tiff, although  said  witness  conceded  defendant  was  entitled 
under  the  contract  to  suspend  him  for  the  period  required 
by  a  substitute  to  portray  the  role  of  Hank. 

As  admitted  by  the  pleadings,  on  April  15th  defendant 
served  upon  plaintiff"  a  notice,  the  body  of  which  read  as 
follows : 

"This  is  to  notify  you  that  by  reason  of  your 
failure,  refusal  or  neglect  to  perform  your  obliga- 
tions under  your  contract  of  employment  with  us 
dated  November  21,  1938,  as  hereto-  [267]  fore 
amended,  and  particularly  by  reason  of  your  failure, 
refusal  or  neglect  to  report  to  us  on  April  12,  1943 
in  accordance  with  our  notice  to  you  dated  April  10, 
1943,  we  elect  to  and  do  hereby  exercise  the  right 
granted  us  under  the  provisions  of  paragraph  12  of 
said  contract  to  refuse  to  pay  you  any  compensation 
during  the  period  of  such  failure,  refusal  or  neglect. 

"At  the  time  of  such  failure,  refusal  or  neglect 
you  were  cast  to  portray  a  role  in  a  photoplay,  to 
wit:  the  role  of  'Hank'  in  the  photoplay  now  en- 
titled 'Fired  Wife.'  By  reason  of  your  failure,  re- 
fusal or  neglect,  we  are  engaging  another  person  to 
portray  such  role.  We  accordingly  elect  to  and  do 
hereby  exercise  the  further  right  granted  us  under 
the  provisions  of  said  paragraph  12  of  said  contract 
to  refuse  to  pay  you  any  compensation  until  the 
completion  of  such  role  by  such  other  person. 
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"This  notice  is  served  upon  you  without  prejudice 
to  or  waiver  of  any  other  rights  and/or  remedies 
which  we  may  have  in  the  premises,  all  such  other 
rights  and/or  remedies  being  expressly  reserved  by 
us."     (Underscoring  ours.) 

Upon   May   18,    1943,  defendant  served  upon  plaintiff 
an  additional  notice,  the  body  of  which  read  as  follows: 

"Your  employment  under  your  contract  of  employ- 
ment with  us  dated  November  21,  1938,  as  hereto- 
fore amended,  has  been  suspended  by  reason  of  your 
failure,  refusal  and/or  neglect  to  perform  your  ob- 
ligations    under    said    contract,    as    amended,    for    a 

period  of  five  (5)  weeks  and  two  (2)  days  [268] 
commencing  April  12,   1943.     This  is  to  notify  you 

that  we  have  elected  and  do  hereby  exercise  the  right 
granted  under  the  terms  of  said  contract,  as  amended, 
to  extend  the  term  of  your  employment  thereunder 
for  a  period  equivalent  to  the  suspension  by  reason 
of   said   failure,   refusal   and/or   neglect. 

"Your  employment  under  said  contract,  as  amended, 
will  be  further  suspended  during  the  continuance  of 
your  present  failure,  refusal  and/or  neglect  to  per- 
form your  obligations  thereunder,  and  we  reserve  the 
right  to  extend  your  employment  under  said  con- 
tract, as  amended,  for  an  equivalent  period. 

"This  notice  is  served  upon  you  without  prejudice 
to  or  waiver  of  any  other  rights  and/or  remedies 
which  we  may  have  in  the  premises,  all  such  other 
rights  and/or  remedies  being  expressly  reserved  by 
us." 
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On  Wednesday,  May  26th,  according  to  the  testimony 
of  plaintiff's  agent,  also  that  of  the  latter's  secretary,  also 
that  of  plaintiff's  former  chauffeur,  each  of  these  in- 
dividuals requested  the  delivery  of  the  weekly  salary 
check  for  plaintiff,  that  in  each  instance  an  employee  of 
defendant,  either  in  the  paymaster's  office  or  in  the  cash- 
ier's department,  replied  in  substance  that  plaintiff  was 
under  suspension  and  therefore  no  salary  check  was 
ready. 

It  further  appears  from  the  testimony  of  Kelley  that 
on  May  28th  he  had  a  telephone  conversation  with  a  Mr. 
Ben  Thau,  a  producer  for  Metro-Goldwyn-Mayer  Studio, 
relative  to  the  subject  of  that  studio  employing  plaintiff 
to  do  a  picture  for  it.  Reading  from  a  memorandum 
alleged  to  have  been  prepared  by  his  secretary  from 
stenographic  notes  made  by  her  [269]  upon  said  occa- 
sion, he  testified,  in  substance,  that  Thau  informed  him 
that  Metro-Goldwyn-Mayer  desired  to  employ  plaintiff' 
to  portray  a  role  in  a  photoplay  it  was  proposing  to  pro- 
duce; that  Kelley  replied  that  Cummings  was  on  suspen- 
sion, "he  just  refused  to  do  a  picture  over  here,"  that 
it  was  ''one  of  those  things  again,  he  said  he  would  rather 
do  pictures  on  the  outside";  that  Thau  added,  "We  have 
a  great  part  here";  whereupon  Kelley  retorted,  "We 
wouldn't  let  him  go  on  the  outside:  if  we  did  that,  he 
would  never  do  a  picture  here;  he  claims  he  can't  do  a 
picture  on  account  of  being  in  the  army" ;  that  thereupon 
Thau  commented  "We  could  use  him  here"  to  which  this 
witness   answered,    "we   can't   do  that;   he   is   under   sus- 


pension" ;  that  this  conversation  continued  in  a  similar 
vein,  Kelley  adding  that  defendant  then  had  a  picture  into 
which  it  could  put  plaintiff,  also  that  the  latter  had  worked 
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in  the  Boyer  picture  and  was  all  set  to  do  another,"  that 
everything-  was  fine  and  he  was  tickled  to  death,  and  two 
days  before  the  picture  was  to  start  he  called  and  said 
he  couldn't  work  and  was  going  into  the  Civil  Air  Patrol, 
so  that's  the  situation."     (Underscoring  ours.) 

According  to  Muhl,  on  May  28th  the  latter  and  Oscar 
Cummins  held  a  telephone  conversation,  a  memorandum 
of  which  was  allegedly  dictated  by  him  a  few  minutes 
later.  Reading  from  said  memorandum  Muhl  testified 
that  upon  said  occasion  he  told  plaintiff's  agent  he  had 
heard  a  rumor  that-  Metro  was  interested  in  plaintiff  and 
inquired  whether  he  knew  anything  about  it;  that  Cum- 
mins answered  in  the  negative  and  further  stated  that 
P.  R.  C,  a  producing  organization,  called  him  to  ask 
about  plaintiff's  availability  and  that  he  advised  them  that 
plaintiff  was  engaged  in  work  connected  with  establish- 
ing an  air  shuttle  service,  and  that  anybody  wanting  him 
would  have  to  see  General  Arnold  of  the  Army  Air 
Corps;  and  that  the  [270]  witness  asked  Cummins  if 
anybody  had  suggested  to  Metro  that  plaintiff's  suspen- 
sion had  been  terminated  or  that  he  was  free  either 
from  his  contract  with  defendant  or  to  work  with  any- 
body else,  and  that  plaintiff's  agent  replied  he  was  positive 
there  was  nothing  like  it. 

On  the  other  hand,  the  latter  denies  having  talked  with 
Muhl  on  May  28th,  or  having  had  a  similar  conversation 
at  any  other  time,  except  he  does  admit  that  on  a  much 
earlier  date,  and  during  the  course  of  a  conversation 
wherein  they  talked  about  changing  some  of  the  terms 
of  plaintiff's  contract  and  thereby  adjusting  the  then  exist- 
ing controversy,  Cummins  mentioned  that  P.  R.  C,  a  pro- 
ducing organization,  had  inquired  whether  plaintiff  would 
be  available  to  work  in  a  picture  it  intended  to  produce. 
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At  the  trial  it  was  stipulated  that  on  May  29,  1943, 
plaintiff  sent  and  defendant  received  the  notice,  a  copy 
of  which  is  set  forth  in  paragraph  VIII  of  the  com- 
plaint, and  that  on  or  about  June  2nd,  defendant  sent 
and  plaintiff  received  the  notice  set  forth  in  haec  verba 
in  paragraph  IX  of  the  complaint.  The  first  of  these 
documents  was  worded  as  follows : 

"Universal  Pictures  Co.,  Inc.  May  29,  1943. 

Universal  City,  California 

Under  date  of  May  18,  1943,  you  notified  me  that 
)'0U  considered  my  contract  with  you  dated  November 
21,  1938,  suspended  for  a  period  of  5  weeks  and  2 
days,  commencing  April  12,  1943,  and  you  purported 

to  exercise  a  right  of  extension  with  respect  to  said 
alleged  suspension. 

Under  second  paragraph  of  said  letter,  you  state 
that  said  contract  is  further  suspended  after  the  expi- 
ration of  said  period  because  of  my  purported  |271j 
failure,  refusal  and/or  neglect  to  perform  my  obli- 
gations thereunder.  As  you  are  well  aware,  there 
has  been  no  failure,  refusal  and/or  neglect  of  my 
part  to  perform  my  obligations  under  said  contract 
at  any  time  since  the  expiration  of  said  period  of 
5  weeks  and  2  days,  assuming,  without  admitting, 
that  there  was  such  a  failure  with  respect  to  said 
period  of  5  weeks  and  2  days.  Assuming  that  you 
had  the  right  of  suspension  for  said  period  of  5 
weeks  and  2  days,  such  suspension  w^ould  have  ended 
on  May  18.  1943.  Accordingly,  compensation  was 
payable  to  me  under  said  contract  for  the  j^eriod  after 
May  18,   1943.     On  May  26,   1943,   (on  which  date 
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compensation  under  said  contract  was  payable  to  me), 
at  or  about  2:30  p.  m.,  demand  was  made  upon  you 
for  the  payment  of  the  compensation  due  and  pay- 
able on  said  date.  At  said  time,  you  failed  and  re- 
fused to  pay  me  the  compensation  which  was  due  and 
payable  under  said  contract.  Such  failure  and  refusal 
was  a  material  breach  by  you  of  your  obligations 
under  said  contract  and  I  hereby  notify  you  that  I 
elect  to  and  do  hereby  terminate  said  contract  by 
reason  of  such  failure  and  refusal. 

This  notice  is  served  upon  you  without  prejudice 
to  or  waiver  of  any  other  rights  and/or  remedies 
which  I  may  have  in  the  premises,  all  such  other 
rights  and/or  remedies  being  expressly  reserved  by 
me."    (Underscoring  ours.) 

"ROBERT  CUMMINGS." 

The  other  notice  was  on  the  letterhead  of  defendant,  was 
dated  June  2,  1943,  and  read  as  follows:   [272] 

Registered  Mail 

"Mr.  Robert  Cummings 
c/o  Oscar  Cummins 
9441  Wilshire  Boulevard 
Beverly  Hills,  California 

Dear  Mr.   Cummings: 

This  is  to  acknowledge  receipt  of  your  telegram  of 
June  1,  1943. 

Please  be  advised  that  despite  your  purported  ter- 
mination of  your  contract  with  us,  dated  November 
21,  1938,  we  will  continue  to  treat  and  consider  said 
contract  as  being  in  full  force  and  effect. 
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In  our  notice  to  you  under  date  of  May  18,  1943, 
we  notified  you  that  your  employment  under  said 
contract,  as  amended,  would  be  further  suspended 
during-  the  continuance  of  your  failure,  refusal  and/or 
neglect  to  perform  your  obligations  thereunder. 

At  no  time  since  April  12,  1943,  up  to  and  in- 
cluding the  present  time,  have  you  notified  us  of 
your  willingness  to  perform  pursuant  to  the  terms  of 
said  contract,  as  amended.  If  you  are  willing  to 
resume  your  services  under  said  contract,  as  amended, 
please  notify  Mr.  Muhl  at  our  studio,  and  upon  your 
reporting  pursuant  to  such  notification,  we  will  ter- 
minate the  suspension  of  your  employment.  Failing 
such  notification  by  you,  your  employment  will  con- 
tinue in  suspension  during  the  continuance  of  your 
present  failure,  refusal  and/or  neglect  to  perform 
your  obligations  under  said  contract,  as  amended, 
and  until  you  do  report  ready  to  resume  [273]  and 
perform  your  services  under  said  contract,  as 
amended. 

We  reserve  the  right  to  extend  your  employment 
under  said  contract,  as  amended,  for  a  period  equi- 
valent to  the  period  of  such  suspension,  and  this 
notice  is  served  upon  you  without  prejudice  to  or 
waiver  of  any  other  rights  and/or  remedies  which 
we  may  have  in  the  premises,  all  such  other  rights 
and/or   remedies   being  expressly   reserved   by  us. 

Very  truly  yours, 
UNIVERSAL  PICTURES  COMPANY,  INC. 
Edward  Muhl  By  Edward  Muhl 

jab/j  AssistantSecretary" 
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It  was  further  stipulated  that  since  May  29,  1943 
there  had  been  an  interchange  of  notices  and  letters  from 
defendant  to  plaintiff  and  from  the  latter  to  the  former, 
the  purport  of  which  is  that  defendant  claims  the  con- 
tract still  exists  between  them,  whereas  plaintiff  claims 
that  by  reason  of  defendant's  material  breach  thereof 
the  contract  has  been  terminated  by  him  as  of  May  29, 
1943.  Likewise,  the  parties  have  admitted  that  all  writ- 
ten notices,  copies  of  which  are  appended  to  any  of  the 
pleadings  and  plaintiff's  affidavit  filed  in  connection 
with  the  motion  for  summary  judgment,  etc.,  may  be 
considered  authentic  and  as  having  been  sent  and  re- 
ceived, as  the  case  may  be,  by  the  parties  therein  desig- 
nated, and  also  that  since  the  commencement  of  the  in- 
stant suit  defendant  has  sent  and  plaintiff  has  received 
two  other  notices,  dated,  respectively,  November  15,  1943, 
and  December  20,  1943.  Each  of  these  notices  was 
worded  similar  to  that  of  May  18,  1943,  except  that  the 
period  of  suspension  specified  in  the  [274]  one  dated  No- 
vember 15th  consisted  of  five  weeks  commencing  October 
11,  1943,  while  the  period  of  suspension  in  the  other 
was  specified  as  five  weeks  commencing  November  16, 
1943. 

On  June  3rd  plaintiff's  agent  telephone  to  Muhl  and 
requested  an  appointment  for  the  purpose  of  endeavor- 
ing to  adjust  the  then  existing  difficulty  between  plaintiff 
and  defendant. 

Reading  from  a  memorandum  alleged  to  be  a  tran- 
script of  the  stenographic  notes  made  upon  said  occasion 
by  his  secretary,  Muhl  testified  that  in  the  course  of  that 
telephone  conversation  Cummins  asserted  he  wanted  to 
discuss  this  matter  privately  and  if  there  be  any  hope  to 
work  anything  out  he  would  like  to  do  it,  and  that  to 
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this  remark  Muhl  replied  tliat  since  the  matter  was  in  a 
formal  phase  and  as  lon^  as  the  status  thereof  was  that  of 
a  cHnch,  their  talk  could  not  be  completely  private  and 
confidential,  and  that  he  sug^^ested  plaintiff's  ag^ent  con- 
tact him  further  about  the  middle  of  that  afternoon. 

Subsequently  and  on  the  same  day  Cummins  and  Muhl 
conferred  in  the  latter 's  office.  Ward  also  being  present. 
Again  refreshing  his  recollection  from  a  memorandum 
alleged  to  have  been  dictated  by  him  within  a  few 
moments  after  the  conclusion  of  their  talk.  Muhl  testified 
that  during  the  course  of  said  conference  i)laintiff's  agent 
asserted  that  when  he  had  talked  to  the  latter  over  the 
telephone  the  preceding  week,  he  had  known  nothing  about 
the  position  being  taken  by  plaintiff;  also  that  the  situa- 
tion between  the  latter  and  defendant  had  been  reviewed 
by  himself,  his  brother  and  a  former  Justice  of  the  Cali- 
fornia Supreme  Court  and  they  had  decided  defendant 
had  breached  the  contract,  outlining  his  reasons  for  such 
conclusion,  and  also  stating  he  wanted  to  [275]  avoid 
litigation,  if  possible;  that  he  further  claimed  demand 
for  plaintiff's  compensation  had  been  made  on  May  26th 
by  two  persons,  but  that  no  check  for  the  same  had  been 
obtained ;  and  that  a  similar  request  had  been  made  upon 
defendant's  treasurer,  who  answered  that  there  was  no 
check  for  plaintiff  since  he  was  on  suspension.  During 
that  same  conference,  according  to  Muhl,  the  latter  stated 
that  defendant  also  desired  to  avoid  litigation  and  he 
denied  that  it  had  breached  the  contract;  also  that  Cum- 
mins outlined  a  proposition  for  modifying  the  terms  of 
the  contract,  which  proposal  Muhl  informed  him  could 
not  be  entertained;  that  in  addition  the  latter  told  him 
there  had  been  a  deliberate  effort  to  entrap  defendant  in 
a  legal  situation  to  the  end  that  plaintiff  would  be  relieved 
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of  his  responsibilities  under  the  contract,  but  that  he  did 
not  accuse  Cummins  of  this  since  the  latter  had  assured 
Muhl  he  did  not  know  of  plaintiff's  plan. 

Cummins,  however,  denies  that  during  the  aforemen- 
tioned conference  he  stated  that  when  he  talked  with 
Muhl  the  previous  week  he  had  known  nothing  about  the 
position  being  taken  by  plaintiff,  or  that  the  situation 
between  plaintiff'  and  defendant  had  been  reviewed  by  a 
former  Justice  of  the  California  Supreme  Court,  or  any 
other  Judge,  and  further  denies  that  any  accusation  was 
made  as  to  an  effort  to  entrap  defendant. 

It  is  significant  that  in  a  certain  affidavit,  verified  by 
Muhl  on  November  3,  1943,  and  filed  in  support  of  de- 
fendant's  application  for  an  injunction  pendente  lite  here- 
in, he  asserted  that  the  telephone  conversation  which  on 
the  witness  stand  he  specified  as  having  occurred  on  May 
28th  took  place  on  March  28th,  1943.  Likewise,  in  the 
same  affidavit,  although  it  is  averred  therein  that  at  all 
times  [276]  since  plaintiff's  suspension,  defendant  has 
understood  and  believed  he  would  not  and  did  not  intend 
to  render  services  for  it,  or  otherwise  was  willing  to 
resume  his  obligations  under  the  contract  between  them, 
nowhere  in  said  document  is  there  any  statement  to  the 
effect  that  plaintiff  had  represented,  or  that  Muhl  had 
been  informed  he  had  represented  that  he  would  devote 
100%  of  his  time  to  the  war  effort,  or  that  he  had 
signed  up  for  the  duration  of  the  war  with  the  Civil  Air 
Patrol,  or  any  other  military  service,  or  that  he  would 
not  work  in  pictures  for  the  duration  of  the  war. 

In  this  same  connection,   it  should  also  be  noted  that 
between  April   13th  and   May  28th  Muhl  and  plaintiff's 
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agent  had,  according  tu  the  lurnier,  at  least  two  and  pos- 
sibly three,  and  according  to  the  latter,  perhaps  six,  con- 
versations, in  each  of  which  they  talked  about  suggestions 
made  by  Cummins  to  the  effect  that  plaintiff's  employment 
be  arranged  on  a  different  basis,  also  that  one  of  these 
suggestions  was  that  plaintiff"  be  released  from  working 
exclusively  for  defendant,  that,  instead,  he  should  do  one 
or  two  pictures  a  year  for  the  latter,  reserving  the  right 
to  work  for  some  other  studio,  and  likewise  that  he  was 
thinking  of  going  into  government  work  and  desired  or 
expected  to  devote  part  of  his  time  to  government  service. 

It  should  further  be  observed  that,  according  to  Muhl, 
either  in  the  latter  part  of  April  or  fore  part  of  May, 
1943,  he  had  a  conversation  with  a  Mr.  Prinzmetal  of 
Metro-Goldwyn-Mayer  Studio  and  that  upon  said  occa- 
sion the  latter  inquired  as  to  what  position  defendant 
would  take  in  the  event  Metro-Goldwyn-Mayer  could  get 
plaintiff  to  do  a  picture  for  them  and  also  suggested  if 
this  could  be  accomplished  it  might  prove  a  way  of  solving 
the  difficulty  then  existing  between  plaintiff  and  defend- 
ant.  Yet  at  no  time  during  that  dis-  [277]  cussion  did 
Muhl  assert  or  even  suggest  that  plaintiff  had  arranged, 
or  had  represented  that  he  had  arranged,  to  devote  all 
of  his  time  for  the  duration  of  the  war  to  some  military 
service  of  the  United  States  and  therefore  it  would  be 
impossible  to  get  him  to  do  a  picture,  or  that  therefore 
it  w^as  useless  to  discuss  such  a  proposition. 

Likewise,  it  is  pertinent  to  point  out  that  during  the 
various  conversations  had  subsequently  to  April   10th  be- 
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tween  Muhl  and  plaintiff's  agent — the  former  admits  there 
were  at  least  six,  while  the  latter  claims  there  were  several 
more — there  was  not  a  single  instance  when  Muhl  took 
the  definite,  unequivocal  position  of  declining,  upon  the 
ground  that  plaintiff  theretofore  had  undertaken  to  devote 
100%  of  his  time  to  some  government  service,  to  discuss 
the  subject  of  modifying  the  terms  of  plaintiff's  contract 
whereby  the  latter  would  be  allowed  to  make  less  pic- 
tures  for  defendant  and  be  enabled  to  make  some  pictures 
for  others.  Indeed,  according  to  Muhl,  in  only  two  of 
these  conversations  was  any  reference  made  to  the  matter 
of  plaintiff  being,  or  of  his  becoming,  connected  with  the 
Civil  Air  Patrol,  or  any  other  military  service. 

Again,  it  is  significant  that  in  the  conversation  had  be- 
tween Kelley  and  Thau  of  Metro-Goldwyn-Mayer  the 
former  likewise  did  not  take  a  definite,  unequivocal  stand, 
namely,  refuse  to  discuss  the  matter  of  another  studio 
employing'  plaintiff  to  do  a  picture  upon  the  ground  that 
the  latter  had  become  connected  with  some  military  service 
for  the  duration  of  the  war,  devoting  all  of  his  time  to 
the  same,  or  even  that  he  had  so  represented,  and  hence 
it  would  be  useless  to  discuss  the  subject.  On  the  contrary, 
upon  said  occasion,  according  to  Kelley,  the  latter  stated 
to  Thau  "It  is  one  of  those  things  again;  he  said  he  would 
rather  do  pictures  on  [278]  the  outside."  (Underscoring 
ours.) 

At  least  two  of  defendant's  executives — Speers  and 
Muhl — stated  that  for  some  months  prior  to  April.  1 943, 
they  had  knovvm   about  plaintiff  being  in   the   Civil   Air 
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Patrol,  also  acknowledged  having  seen  him  in  the  uniform 
of  the  latter  organization  upon  at  least  one  occasion,  and 
further  admitted  that  during  said  period  each  had  held 
conversations  with  him  wherein  he  had  related  some  of 
his  experiences  with  the  )iatrol,  also  had  explained  his 
status  therein,  what  he  was  doing  in  it,  and  that  he  had 
disclosed  he  could   resign   therefrom  at   any   time. 

According  to  plaintiff, — his  testimony  on  this  point 
stands  uncontradicted — he  joined  the  Civil  Air  Patrol  in 
the  early  part  of  1942  but  has  never  signed  up  for  or 
gone  into  active  service  with  that  organization.  Likewise, 
in  the  aforementioned  affidavit  made  by  Muhl.  the  latter 
averred,  among  other  matters,  the  following: 

"A  letter  date  July  6.  1943,  written  over  the  sig- 
nature of  1st  Lt.  J.  W.  Gilges,  an  intelligence  officer 
attached  to  the  Seventh  Army  Air  Force  Flying 
Training  Detachment  at  Oxnard.  California,  request- 
ing certain  information  regarding  Cummings,  was  re- 
ceived by  Universal.  From  the  contents  of  this  let- 
ter we  had  reason  to  believe  and  still  believe  that 
Robert  Cummings  applied  for  enlistment  in  some 
capacity  in  the  Army  Air  Forces.  The  Los  Angeles 
Times  carried  a  news  item  dated  July  17,  1943,  that 
Cummings'  now  is  serving  as  an  instructor  for  the 
Army   Air    Force   cadets   at  the   Mira   Loma   Flight 

Academy Cummings   was   sworn   into   the 

Air  Force  Reserve  this  week and  had  been 

assigned  to  his  first  class  of  cadets."  [279| 

In  addition,  the  entries  kept  in  the  log  covering  plain- 
tiff''s  airplane  operations  for  the  Civil  Air  Patrol  disclose 
that   he   made   numerous   trips   for   that   service   between 
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the  latter  part  of  May,  1942,  and  the  corresponding  period 
in  1943.  On  each  of  these  trips  he  flew  beyond  Los 
Angeles  County,  and  on  most  of  them  he  flew  to  points 
beyond  this  state.  Two  of  these  trips  were  made  on  May 
23rd  and  24th,  respectively;  another,  on  August  16th, 
still  another  on  September  12th,  two  were  made  on  Sept. 
13th;  there  were  three  on  September  14th,  also  two  on 
October  11th,  another  on  October  12th,  still  another  on 
October  30th,  also  two  on  October  31st  and  four  were 
made  on  November  1st;  there  was  one  trip  on  each  of  the 
days  of  November  6th,  7th,  8th,  16th  and  20th  to  30th, 
inclusive,  also  one  trip  on  each  of  the  days  of  December 
1st,  2nd  and  3rd;  there  were  two  trips  on  each  of  the 
days  of  December  4th,  5th  and  6th;  a  single  trip  on  each 
of  the  days  of  December  7th,  8th,  9th,  11th,  13th  to  18th, 
inclusive,  also  a  single  trip  on  December  27th,  another  on 
December  28th ;  two  trips  on  December  29th  and  a  single 
trip  on  December  30th,  all  in  the  year  1942.  Again,  in 
the  year  1943  he  made  one  such  trip  on  each  of  the  days 
of  January  3rd,  6th  and  9th,  also  two  trips  on  January 
10th,  one  trip  on  each  of  the  days  of  January  11th,  12th, 
13th,  and  15th,  also  two  trips  on  January  16th,  another 
trip  on  January  17th,  still  another  on  January  18th,  and 
two  trips  on  the  19th  of  that  month.  On  March  28th, 
he  flew  on  two  trips;  again,  on  April  11th  he  made  four 
trips,  and  on  the  22nd  of  the  same  month  he  made  another 
trip.  He  made  one  trip  on  May  7th,  two  trips  on  May 
8th,  also  one  trip  on  each  of  the  days  of  May  9th,  10th, 
19th  and  20th,  likewise,  two  trips  on  May  21st  and  again 
on  May  22nd,  also  three  trips  on  May  23rd,  a  single  trip 
on  each  of  the  days  of  May  24th,  25th  and  27th,  and  two 
addi-  [280]  tional  trips  on  May  28th. 

In  view  of   these  log  entries,   also  the   admissions  on 
the  part  of  Speers  and  Muhl,  respecting  their  knowledge 
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for  a  period  of  months  prior  to  April,  1943,  concerning 
plaintiff's  affiliation  with  and  participation  in  the  opera- 
tions of  the  Civil  Air  Patrol,  and  taking  into  considera- 
tion plaintiff's  uncontradicted  testimony  upon  the  same 
subject,  it  is  quite  likely  that  plaintiff  was  continuously 
absent  from  Los  Angeles  County  during  several  distinct 
and  separate  periods  between  September  13,  1942,  and 
May  28,  1943.  Likewise,  it  is  altogether  improbable  that 
such  executives  as  Speers,  Muhl  and  Kelley  among  de- 
defendant's  officials  were  ignorant  of  those  facts.  Rather 
does  the  evidence  persuasively  warrant  the  inference  that 
these  officials  recognized  such  activities  on  the  part  of 
plaintiff  as  being  in  furtherance  and  in  support  of  the 
v^-ar  effort  and  accordingly  approved  the  same.  So  far 
as  the  record  discloses,  prior  to  April  10,  1943,  defendant 
had  had  no  difficulty  in  contacting  plaintiff  'whenever 
necessary,  either  directly  or  through  his  designated  agent. 

The  contract,  in  paragraph  15  thereof,  provides,  in 
part,  that:  "All  notices  which  the  producer  (defendant) 
is  required  or  may  desire  to  serve  upon  the  artist  (plain- 
tiff) under  or  in  connection  with  this  agreement  may 
be  served  by  addressing  the  same  to  the  artist  at  such 
address  as  may  be  designated  from  time  to  time  in  writ- 
ing by  the  artist  *****  and,  in  any  case.  ***** 
by  sending  the  same,  so  addressed,  by  telegraph.  *  *  *  *  *, 
If  the  producer  elect  *****  to  send  the  same  by  tele- 
graph *  *  *  *  *^  then  the  date  *****  of  delivery  there- 
of to  the  telegraph  or  cable  office,  as  the  case  may  be, 
shall  be  the  date  of  the  service  of  such  notice." 

It  is  undisputed  that  on  or  about  November  27, 
1941,    [281]   plaintiff",  in  writing,  advised  defendant  that 
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all  written  notices  which  the  latter  was  required  or  might 
desire  to  serve  upon  him  or  in  connection  with  said  con- 
tract be  addressed  to  him  ''care  of  Oscar  Cummins,  8511 
Sunset  Boulevard,  Los  Angeles,  California,"  and  that 
said  designation  was  furnished  to  defendant  upon  one 
of  its  forms  provided  for  such  purpose.  Likewise,  it 
was  shown  that  the  last  mentioned  address  had  been  the 
business  address  of  both  plaintiff  and  his  agent  until 
about  the  end  of  May,  1942,  at  which  time  plaintiff's  agent 
.removed  to  Suite  527  California  Bank  Building,  Beverly 
Hills,  California,  and  simultaneously  plaintiff's  business 
address  was  established  at  the  same  place  where  it  re- 
mained until  after  the  commencement  of  the  present  liti- 
gation. In  view  of  the  various  telephone  messages  ex- 
changed and  the  conferences  had  between  plaintiff  and  one 
or  more  of  defendant's  executives  prior  to  April  10,  1943, 
and  also  the  many  telephone  messages  exchanged  and  the 
conferences  had  between  plaintiff's  agent  and  one  or  more 
of  defendant's  executives,  some  of  which  were  held  prior 
and  the  remainder  subsequent  to  that  date,  it  is  reason- 
able  to  conclude  that  defendant  had  no  difficulty  contact- 
ing plaintiff  through  his  agent. 

It  is  not  disputed  that  plaintiff  informed  Speers  he 
would  not  appear  in  the  picture  "Fired  Wife" ;  likewise 
that  he  did  not  portray  any  role  therein,  nor  did  he  re- 
port  at  defendant's  studio  on  or  after  April  12,  1943; 
that,  subsequent  to  the  last  mentioned  date,  defendant  pro- 
ceeded with  the  production  of  said  picture,  employing  a 
substitute  to  portray  the  role  of  Hank,  and  that  the  same 
was  completed  on  May  19th  of  that  year. 
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At  the  trial  it  was  also  stipulated  that  under  the 
contract  plaintiff  became  entitled  to  compensation  on 
May  [282J  26,  1943,  at  the  rate  of  $250.00  per  day  for 
three  days  of  the  week,  ending  May  22nd,  and  that  sub- 
sequently  he  became  entitled  to  additional  compensation 
at  the  same  rate  for  the  week  ending  May  29th,  unless 
the  Court  should  decide  that  defendant  was  entitled  to 
suspend  him  at  all  times  from  and  after  May  20th,  as  it 
undertook  to  do.  Likewise  it  was  stipulated  that  defend- 
ant failed  to  pay  any  salary  to  plaintiff  on  May  26th, 
1943,  also  that  no  salary  has  been  paid  to  him  since 
said  date  by  defendant  or  on  its  behalf;  and  that  at  all 
times  mentioned  in  any  of  the  pleadings  Oscar  Cummins 
was  plaintiff's  agent  and  representative  and  duly  author- 
ized to  talk  and  act  in  all  matters  in  which  he  purported 
to,  or  did,  talk  or  act.  It  was  further  stipulated  that  no 
written  demand  was  made  by  defendant  at  any  time  after 
April  10.  1943  (other  than  the  telegram  of  April  10, 
1943)  that  plaintiff  report  to  defendant  in  connection  with 
any  picture  other  than  "Fired  Wife,"  or  for  any  services 
pursuant  to  said  contract. 

The  contract  involved  herein  provides,  in  part : 

"2.  The  artist  (plaintiff)  agrees  that  *  *  *  *  * 
he  will  render  the  services  hereinafter  specified, 
*****;  that  he  will  render  his  services  as  an 
actor  in  such  roles  and  in  such  photoplays  and/or 
other  productions  as  the  producer  may  designate; 
that  he  will  make  personal  appearances  in  motion  pic- 
tures theatres  and/or  other  places  of  entertainment 
and/or  will  render  his  services  as  an  actor  in  vaude- 
ville, plays  and  ^or  in  all  other  kinds  of  performances 
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on  the  speaking  stage ;  that  he  will  render  his  services 
as  a  radio  performer,  not  only  by  broadcasting  in  per- 
son, but  also  by  making  electrical  transcriptions  and/or 
by  any  other  present  or  future  methods  or  means; 
that  he  will  render  his  services  as  an  actor  in  tele- 
vision [283]  productions;  and  that  he  will  render 
his  services  in  connection  with  the  broadcasting 
and/or  transmission  of  his  likeness  and/or  voice  by 
means  of  television,  ratio,  and/or  otherwise,  whether 
such  broadcasting  and/or  transmission  be  either  di- 
rectly or  indirectly  in  connection  with  or  independent 
of  photoplays.  The  artist  further  agrees  that  he  will 
promptly  and  faithfully  comply  with  all  reasonable 
instructions,  directions,  requests,  rules  and  regula- 
tions made  or  issued  by  the  producer  (defendant)  in 
connection  with  the  services  to  be  performed  by  the 
artist  hereunder ;  and  that  he  will  perform  and  render 
his  services  hereunder  conscientiously  and  to  the  full 
limit  of  his  ability  and  as  instructed  by  the  producer 
at  all  times  and  wherever  required  or  desired  by  the 
producer." 

"12.  *****  jj^  ^}^g  event  of  the  failure,  re- 
fusal or  neglect  of  the  artist  to  perform  or  observe 
any  of  his  obligations  hereunder  *****  as  in- 
structed, the  producer,  at  its  option,  *****  niay 
refuse  to  pay  the  artist  any  compensation  during  the 
period  of  such  failure,  refusal  or  neglect  on  the  part 
of  the  artist,  and  shall  likewise  have  the  right  to 
extend  the  term  of  this  agreement  and  all  of  its 
provisions  for  a  period  equivalent  to  all  or  any  part 
of  the  period  during  which  such  failure,  refusal  or 
neglect  continues.  If,  at  the  time  of  such  failure, 
refusal  or  neglect,  the  artist  shall  have  been  cast  to 
portray  a   role  in  a   photoplay,   or   shall   have  been 
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directed  to  render  any  other  of  his  required  services 
hereunder,  then  and  in  either  of  said  events,  the 
producer  shall  have  the  right  to  refuse  to  pay  the 
artist  any  com-  [284]  pensation  during  the  time 
which  would  have  been  reasonably  required  to  com- 
plete the  portrayal  of  said  role  and/or  to  render 
such  other  services,  or  ( should  another  person  be 
engaged  to  portray  such  role  or  to  render  such  other 
services)  until  the  completion  of  such  role  or  such 
other  services  by  such  other  person:  and  in  any  or 
either  of  such  events  the  producer  shall  also  have  the 
right  to  extend  the  term  of  this  agreement  and  all 
of  its  provisions  for  a  like  period  of  time,  or  for 
any  portion  thereof.  Should  the  producer  notify  the 
artist  that  the  artist  has  been  cast  to  portray  a  role 
in  a  photoplay  or  to  perform  any  other  of  his  re- 
quired services  hereunder,  and  should  the  artist  there- 
upon or  at  any  time  prior  to  the  designated  date  of 
commencement  of  the  rendition  of  such  services,  ad- 
vise the  producer  that  the  artist  does  not  intend  to  ren- 
der such  services,  the  producer  shall  thereupon,  or  at 
any  time  thereafter,  hav^e  the  right  to  refuse  to  pay  the 
artist  any  compensation  commencing  as  of  the  date 
on  which  the  artist  has  so  advised  the  producer  of 
his  intent  not  to  perform,  or,  at  the  producer's  elec- 
tion, as  of  any  time  thereafter,  and  continuing  until 
the  expiration  of  the  tme  which  would  have  been 
reasonably  required  to  complete  the  portrayal  of  said 
role  and/or  to  render  such  other  services,  or  (should 
another  person  be  engaged  to  portray  such  role  or  to 
render  such  other  services)  until  the  completion  of 
such  role  or  of  such  other  services  by  such  other 
person;  and  in  any  or  either  of  such  events  the  pro- 
ducer shall  also  have  the  right  to  extend  the  term 
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of  this  agreement  and  all  [285]  of  its  provisions 
for  a  like  period  of  time  or  for  any  portion  there- 
of. *  *  *  *  *  Each  and  all  of  the  several  rights, 
remedies  and  options  of  the  producer  contained  in 
this  agreement  shall  be  construed  as  cumulative  and 
no  one  of  them  as  exclusive  of  the  others  or  of  any 
right  or  priority  allowed  by  law." 

"13.  If  this  agreement  be  suspended,  or  if  the 
producer  refuse  to  pay  the  artist  compensation,  pur- 
suant to  any  right  to  do  so  herein  granted  to  the  pro- 
ducer, =5:  *  hj  *  *  if  in  connection  with  such  suspen- 
sion, refusal  to  pay  *  *  *  *  *^  ^j^g  producer  shall 
exercise  the  right  to  extend  this  agreement  for  a 
period  equivalent  to  all  or  any  part  of  the  period  of 
such  suspension,  refusal  to  pay  *  *  *  *  *^  then  and 
in  that  event  the  running  of  the  then  current  term 
or  period  of  the  artist's  employment  hereunder  shall 
be  deemed  to  be  interrupted  during  the  period  of 
such  suspension,  refusal  to  pay  *  *  *  *  *^  j^^^  shall 
be  resumed  immediately  upon  the  expiration  of  such 
suspension  or  *  *  *  *  *  (in  case  of  any  such  refusal 
to  pay)  upon  the  resumption  of  the  payment  of  com- 
pensation, and  *****  shall  continue  from  and 
after  the  date  of  such  resumption  for  a  period  equal 
to  the  unexpired  portion  of  such  term  or  period  at  the 
time  of  the  commencement  of  such  suspension,  re- 
fusal to  pay  *****,  less  a  period  equal  to  that 
portion,  if  any,  of  the  period  of  such  suspension,  re- 
fusal to  pay  *  *  *  *  *^  for  which  the  producer  does 
not  exercise  the  right  to  extend  this  agreement." 

"14.  No  waiver  by  the  producer  of  any  breach 
of  any  covenant  or  provission  of  this  agreement 
shall   [286]   be  deemed  to  be  a  waiver  of  any  pre- 
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ceding  or  succeeding  breach  of  the  same  or  any  other 
covenant  or  provision." 

"19.  The  artist  expressly  agrees  that  until  the 
expiration  of  the  term  hereof  he  will  be  available 
at  all  times  in  Los  Angeles,  California,  or  at  any 
other  place  the  producer  may  designate,  unless  ex- 
cused in  writing  by  the  producer.  The  artist  further 
agrees  that  if  and  when  requested  by  the  producer  to 
do  so,  he  will  report  at  the  producer's  studio,  or 
at  any  other  place  the  i)roducer  may  designate,  for 
wardrobe  fittings,  publicity  interviews,  publicity 
photograph  sittings,  making  tests  and/or  'stills,'  and 
for  such  discussions  as  the  producer  may  deem  neces- 
sary or  desirable;  it  being  understood,  however,  that 
no  compensation  whatsoever  shall  be  or  become  pay- 
able to  the  artist  for  the  compliance  by  the  artist 
with  such  requests  of  the  producer." 

One  additional  aspect  of  the  evidence  remains  to  be 
noted.  As  conceded  by  defense  counsel  during  the  oral 
argument  had  at  the  close  of  the  trial,  plaintifif's  version 
concerning  what  was  said  during  the  lengthy  conference 
at  Speer's  office  in  the  early  part  of  April,  1943,  and  also 
his  account  of  what  they  said  during  the  telephone  con- 
versation which  followed  perhaps  two  days  later,  was 
corroborated  in  substance  by  the  testimony  of  Speers 
except  in  the  following  important  particular.  The  latter 
testified  in  efifect  that  during  said  telephone  conversa- 
tion plaintiff  represented  that  he  had  signed  up  for  the 
duration  of  the  war  with  the  Civil  Air  Patrol,  or  some 
other  military  service,  also  that  he  had  decided  to  devote 
100%  of  his  time  to  the  war  effort,  and  therefore  would 
not  work  in  pictures. 
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On  the  other  hand,  plaintiff  has  denied  making 
any   [287  J   such  statement  either  in  whole  or  in  part. 

It  is  upon  the  record  we  have  thus  outlined  that  the 
issues   raised   herein   must   be   determined. 

As  previously  observed,  defendant  contends  that  by 
its  telegraphic  notice  of  April  10th,  1943,  it  instructed 
plaintiff  to  report  at  its  studio  to  perform  two  separate 
and  distinct  obligations,  each  of  which  was  included 
among  those  he  had  agreed  to  perform  under  his  con- 
tract. In  this  connection  it  is  argued  that  by  said  notice 
he  was  called  upon,  firstly,  for  the  rendition  of  his 
services  in  connection  with  the  portrayal  of  a  role  in  the 
photoplay  "Fired  Wife."  and  secondly,  for  the  rendition 
of  such  other  services  as  defendant  might  require  under 
the  contract.  Accordingly  defendant  takes  the  position 
that  by  his  failure  to  report  at  its  studio  on  April  12, 
1943,  plaintiff  breached  the  contract  in  the  two  respects 
above  mentioned. 

Plaintiff  concedes  that  his  failure  and  refusal  to  por- 
tray the  role  of  Hank  in  the  picture  "Fired  Wife"  con- 
stituted a  breach  of  the  contract,  and  that  such  breach 
continued  from  the  12th  of  April  to  and  including  the 
19th  of  the  following  month,  at  which  time  the  sub- 
stitute "engaged  to  portray  such  role"  by  defendant  com- 
pleted the  same.  However,  he  insists  that  he  had  not 
"been  directed  to  render  any  other  of  his  required  services" 
under  the  contract.  He  further  points  out  that  the  evi- 
dence convincingly  shows  that  neither  at  the  time  the 
aforementioned  notice  was  sent  nor  on  April  12th  did 
defendant  intend  to  direct  him  to  render  any  of  the 
other  specific  services  which  under  the  contract  he  had 
agreed  to  perform.  Hence  it  is  argued  that  when,  fol- 
lowing plaintiff's  failure  and  refusal  to  report  at  the 
studio   and   portray   the   aforementioned   role,    defendant 
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elected  to  and  did  exercise  the  right  to  engage  another 
person  to  portray  [288]  such  role,  it  had  "the  right  to 
refuse  to  pay  the  artist  (plaintiff)  any  compensation," 
according  to  the  terms  of  the  contract,  not  for  an  in- 
definite period,  but  only  "until  the  completion  of  such 
role"  by  the  substitute.  In  other  words,  defendant's 
right  to  refuse  to  pay  plaintiff  any  compensation  ter- 
minated at  midnight  on  May  19th,  and  he  was  entitled 
to  have  his  suspension  from  the  pay  roll  terminated  at 
the  same  time. 

It  is  true  that  one  of  defendant's  executives,  Daniel 
Kelley,  testified  to  the  effect  that  shortly  prior  to  April 
10.  1943,  Speers  had  informed  him  that  plaintiff  had 
stated  he  would  not  play  the  role  of  Hank  and  had 
signed  up  to  render  his  services  exclusively  for  the 
Civilian  Air  Patrol  for  the  duration  of  the  war,  and 
thereupon  Kelley  suggested  either  to  Muhl  or  Ward  that 
a  wire  be  sent  to  plaintiff"  to  ascertain  whether  it  was 
true  that  he  was  not  going  to  be  able  to  do  any  more 
pictures  for  the  duration  of  the  war.  According  to  this 
witness  he  wanted  plaintiff  at  his  office  on  x\pril  12th 
to  find  out  from  him  personally  whether  his  objection 
was  the  role  or  because  of  his  going  into  the  Civil  Air 
Patrol  and  if  the  latter,  whether  he  would  be  unable  to 
do  any  more  pictures  for  the  duration  of  the  war,  in 
which  event  defendant  would  have  to  plan  for  some  other 
personality  for  the  remaining  pictures  it  had  figured  for 
plaintiff.  However,  this  witness  acknowledged  that  the 
notice  of  April  10th  was  neither  prepared  by  nor  sub- 
mitted to  him,  and  further  that  defendant  had  no  in- 
tention of  directing  plaintiff  to  perform  any  services  at 
that  time  other  than  to  portray  the  role  of  Hank. 

In  considering  the  issues  here  raised  we  shall  find  it 
illuminating  to  refer  to  certain  portions  of  the  oral  ar- 
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gument  made  in  support  of  defendant's  application  for 
an  in-  [289]  junction  pendente  lite.  At  that  hearing  it 
was  conceded  that  the  construction  placed  upon  the  con- 
tract by  the  parties,  as  evidenced  by  the  practice  which 
they  had  followed,  was  in  substance  that  from  time  to 
time  defendant  produced  certain  pictures  in  each  of  which 
plaintiff  was  assigned  to  portray  a  particular  role,  that 
he  was  required  to  attend  at  the  studio  or  wherever  the 
picture  was  being  produced,  not  daily,  but  only  on  such 
days  as  the  producer  needed  his  presence,  and  that  plain- 
tiff was  paid  compensation,  not  only  during  the  times 
that  he  worked  in  pictures,  but  also  during  periods  when 
he  was  not  so  engaged,  and  even  when  he  was  not 
present  at  the  studio. 

During  the  argument  the  Court  called  attention  to  the 
wording  of  defendant's  notice  of  April  15,  1943,  in 
which  it  advised  plaintiff  that  particularly  by  reason  of 
his  failure  to  report  to  defendant  on  April  12th  in  ac- 
cordance with  its  notice  of  April  10th,  it  elected  to  and 
did  exercise  the  right  to  refuse  to  pay  him  any  compen- 
sation, during  the  period  of  such  failure,  also  that  at  the 
time  of  such  failure  he  was  cast  to. portray  a  certain  role 
in  a  photoplay,  that  by  reason  of  his  failure  it  was  en- 
gaging another  person  to  portray  such  role,  and  that  it 
elected  to  and  did  exercise  the  further  right  granted  de- 
fendant under  the  provisions  of  Paragraph  12  of  the 
contract  to  refuse  to  pay  him  any  compensation  until  the 
completion  of  such  role  by  such  other  person.  This  notice 
concluded  with  a  reservation  of  all  other  rights  and/or 
remedies. 

The  Court  further  pointed  out  that  by  its  next  notice 
dated  May  18th,  in  the  first  paragraph  thereof,  defend- 
ant claimed  it  had  suspended  plaintiff  by  reason  of  his 
refusal  to  portray  said  role  and  also  advised  plaintiff  that 
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it  had  elected  to  extend  the  term  of  his  employment  for 
the  period  of  such  suspension.  Reference  was  then  made 
to  the  second  para-  1290]  ^raph  of  said  notice  which  read: 
"Your  employment  under  said  contract,  as  amended,  will 
be  further  suspended  durini^-  the  continuance  of  your 
present  failure,  refusal  and  /or  neglect  to  perform  your 
obligations  thereunder,  and  we  reserve  the  right  to  extend 
your  employment  under  said  contract,  as  amended,  for 
an  equivalent  period."  This  document  likewise  concluded 
with  a   reservation  of  all  other  rights  and/or   remedies. 

Thereupon  the  Court  commented  in  substance  that  in 
view  of  the  construction  of  the  contract  which  the  par- 
ties had  placed  thereon  by  the  practice  they  had  followed, 
it  would  appear  that  if  defendant  desired  plaintiff  to  por- 
tray a  role  in  a  photoplay  (other  than  "Fired  Wife")  or 
to  perform  any  other  service,  plaintiff  was  entitled  to  be 
so  advised  by  some  new  or  further  call  to  that  effect  on 
the  part  of  defendant.  "How  was  he  to  know,"  inquired 
the  Court  at  that  time,  "under  this  contract  and  the  con- 
struction which  the  |)arties  themselves  gave  to  it,  when 
his  services  were  further  needed  unless  he  heard  from 
the  employer?" 

To  this,  counsel  then  representing  defendant  responded: 
"*****,!  don't  think  he  would  know  when  his  services 
were  needed,  so  far  as  acting  in  productions  or  report- 
ing for  tests  or  stills  are  concerned,  but  that  is  not  the 
event  which  gives  him  his  right  to  compensation.  In 
other  words,  *****  he  is  entitled  to  compensation 
even  though  in  a  particular  week  or  series  of  weeks  he 
may  not  be  near  the  studio.  So  that  the  fact  that  he 
will  not  know  until  he  is  notified  that  there  is  a  produc- 
tion isn't  the  event  which  gives  rise  to  his  right  to  pav. 
*  *  *  *  *  Certainly  where  a  man  refuses  to  play  a  role 
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in  a  picture  there  is  reason  to  believe,  in  the  normal  course 
of  human  events,  that  there  is  going  to  be  trouble  with 
this  particular  man.  That  is  some-  [291]  thing  that  is 
perfectly  plain.  In  other  words,  there  has  been  some 
kind  of  an  argument  between  the  artist  on  the  one  hand 
and  the  studio  on  the  other,  which  has  resulted  in  the 
refusal  of  this  man  to  play  a  role.  Now,  the  question  is, 
what  is  the  future  going  to  bring?  The  studio  sends  him 
notice,  'we  are  going  to  put  you  on  suspension  during 
your  present  failure,  refusal  or  neglect  to  perform  your 
obligations  under  your  contract'." 

Whereupon  the  Court  inquired,  "What  other  obliga- 
tions was  he  called  upon  to  perform  which  he  refused  to 
discharge  ?" 

Counsel's  reply  was:  "Well,  so  far  as  the  particular 
case  giving  rise  to  this  is  concerned,  it  was  simply  the 
refusal  to  play  this  role;  *****  But  the  important 
thing,  as  I  see  it,  is  his  failure  to  comply  with  his  obli- 
gations under  the  contract,  and  whether  those  obligations 
relate  to  the  playing  of  a  particular  role,  or  whether  they 
relate  to  any  other  obligation  under  the  contract,  does 
not  affect  the  length  of  time  during  which  he  is  to  be 
put  on  suspension,  because  in  either  event  the  length  of 
time  is  the  continuance  of  his  refusal  and  neglect  to 
perform." 

The  Court  next  asked:  "And  what  I  am  trying  to 
find  out  is,  to  perform  what?" 

To  this,  counsel  responded:  "To  perform  whatever 
obligations  he  has  under  the  contract." 

Whereupon,  the  Court  observed:  "Again,  it  isn't  clear 
to  me  which  of  the  obligations,  which  under  this  contract 
he  promised  to  perform,  does  the  record  disclose  he  failed 
to  discharge?" 
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Defense  counsel's  reply  was:  "*****  the  particular 
cause  for  suspension  was  his  failure  to  portray  this 
particular  role,  then  he  was  put  on  suspension.  In  other 
words,  his  particular  refusal  w^as  to  portray  a  par- 
tic-  [292]  ular  role.  But  what  I  am  trying  to  sugg"est 
to  the  Court  is  that  that  is  simply  the  essence  in  which 
he  refused  to  perform  his  contract;  =i^  *  *  *  *  suppose 
under  the  contract  the  artist  was  obliged  to  appear  on 
a  radio  show  at  a  particular  time  upon  request  of  the 
studio  and  he  refused  to  do  it.  He  said.  'I  don't  want 
to  do  it,'  and  he  does  not  appear.  The  studio  under  this 
contract,  I  take  it,  could  suspend  him,  even  though  the 
suspension  notice  might  go  out  after  the  date  when  he 
was  supposed  to  have  gone  on  the  radio.  Then  it  would 
be  up  to  the  plaintiff,  or  to  the  defendant,  as  the  case 
may  be, — I  mean  the  artist — to  say,  'Well,  I  have  re- 
pented. I  am  ready  to  go  back  to  work.  Please  lift  my 
suspension.'  In  other  words,  the  actual  time  it  takes  to 
do  the  act  for  which  the  suspension  is  made  does  not 
determine  the  length  of  the  suspension." 

Following  some  further  discussion  between  the  attor- 
neys, defense  counsel  concluded  by  stating.  "The  ques- 
tion I  was  trying  to  suggest,  in  answer  to  your  Honor's 
question,  'When  would  the  artist  know  when  the  studio 
wanted  him?'  was,  when  did  the  studio  know^  when  the 
artist  was  going  to  come  back  and  be  a  good  boy,  unless 
he  told  them  so?  In  other  words,  is  the  interpretation 
to  be  urged  here  that  where  an  artist  has  committed  a 
material  breach  and  the  minimum  period  has  expired, 
namely,  when  they  have  gotten  a  substitute,  that  irre- 
spective of  any  manifestation  of  willingness  on  the  part 
of  the  artist  to  come  back  to  work  and  to  be  a  good 
boy,  the  studio  must  the/;/  immediately  put  him  on  the 
payroll   and   continue   paying  him    for   weeks   ur   months, 
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maybe,  before  they  even  get  a  new  role  for  him,  without 
having  any  idea  whether  he  is  ever  going  to  come  back 
to  work?  That  is  the  other  side  of  the  question  with 
which  we  are  concerned." 

Thus,  at  the  hearing  of  its  appHcation  for  an  injunc- 
tion pendente  lite,  defendant  took  the  position  in  ef- 
fect [293]  that  by  reason  of  plaintiff's  refusal  to  report 
at  its  studio  on  April  12th,  and  although  it  subsequently 
had  employed  another  person  to  portray  the  role  which 
he  then  declined  to  fill,  and  although  the  portrayal  of 
such  role  had  been  completed  by  the  substitute  on  May 
19th,  nevertheless,  it  was  entitled  to  continue  thereafter 
to  refuse  to  pay  him  compensation,  and  to  continue  to 
extend  the  term  of  his  contract,  unless  and  until  he 
should  advise  it  that  he  was  willing  to  perform  his  obli- 
gations under  the  contract.  Carried  to  its  logical  conclu- 
sion, such  contention  could  lead  to  a  situation  whereby 
defendant  would  secure  control  over  plaintiff's  services, 
not  for  the  maximum  period  expressly  limited  by  statute 
in  California,  to-wit,  seven  years,  but  for  a  much  longer 
period,  and  perhaps  for  the  balance  of  his  natural  life — 
a  result  obviously  violative  of  public  policy.  Accordingly, 
this  contention  cannot  be  upheld. 

The  evidence  introduced  at  the  trial  established  with- 
out contradiction  tliat  where  the  existing  circumstances 
were  such  as  to  afford  no  reason  to  believe  or  anticipate 
any  difficulty,  and  it  was  desired  to  have  the  artist  report 
at  the  studio,  the  practice  usually  followed  was  to  tele- 
phone to  him  or  his  regularly  designated  agent  requesting 
the  artist  to  report  accordingly,  but  that  if  the  circum- 
stances were  otherwise  and  there  was  reason  to  believe 
the  artist  would  not  respond  the  notice  was  communicated 
in   writing.      Likewise,   as   heretofore   pointed   out,   upon 
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plaintiff's  failure  and  refusal  to  report  at  the  studio  on 
April  12th,  and  as  the  result  of  conferences  had  between 
several  of  its  executives,  including  Muhl,  Kelley,  Speers 
and  Ward,  defendant  suspended  plaintiff  from  its  pay- 
roll, not  for  the  limited  period  required  by  the  substitute 
it  employed  to  portray  the  role  he  then  declined  to  fill,  or 
for  any  other  limited  time,  but  for  an  indefinite  [294] 
and  unknown  period,  to-wit.  for  the  duration  of  the  war. 
However,  in  none  of  the  notices  which  it  caused  to  be 
served  upon  plaintiff  did  defendant  disclose  that  fact. 

Defendant  justifies  its  adoption  of  this  extreme  course 
upon  the  ground  that  plaintiff,  according  to  its  executive 
Robert  Speers.  informed  the  latter  he  would  not  work  in 
the  aforementioned  picture  because  he  felt  it  was  his  duty 
to  give  100%  of  his  time  to  war  work,  and  therefore 
was  signing  up  with  the  Civil  Air  Patrol  for  the  dura- 
tion of  the  war.  In  the  course  of  the  oral  argument  at 
the  close  of  the  trial  defense  counsel  stated:  "Now  there 
is  of  course  a  very  decided  conflict  in  the  evidence  with 
respect  to  what  was  said  both  on  April  3rd  and  April 
5th.  The  plaintiff  denies  that  he  said  that  he  was  going 
into  the  Civil  Air  Patrol,  or  the  Army,  for  the  duration 
on  April  3rd.  I  think  that  is  the  only  real  controversy 
with  respect  to  that  c(-)nversation.  Generally  speaking, 
the  parties,  that  is.  Bob  .Speers  and  Bob  Cummings,  agree 
on  the  general  substance  of  that  conversation.  Then  we 
come,  of  course,  to  the  more  important  conversation  of 
April  5th  on  the  telephone.  In  that  respect,  Bob  Speers, 
refreshing  his  recollection  from  the  memorandum  made 
three  months  later,  said  that  the  following  Monday  he 
had  a  telephone  conversation  with  Robert  Cummings  in 
which  he  stated  that  he  had  made  up  his  mind  not  to  do 
the  picture  because  he  felt  that  it  was  his  duty  to  give 
100%    of  his  time  to  war  work  and  therefore  was  sign- 
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ing  up  with  the  Civil  Air  Patrol  for  the  duration.  Here 
again  we  have  a  direct  conflict  in  the  evidence.  To  my 
mind,  the  credibility  of  Bob  Speers  is  an  important  issue 
in  the  case  because  everything  flows  from  that  conversa- 
tion of  April  5th.  If  Robert  Cummings  didn't  make  that 
statement  our  affirmative  defense  of  estoppel  goes  right 
out  of  the  window."  [295] 

We  have  heretofore  pointed  out  several  important  por- 
tions of  the  evidence  w^hich  cast  serious  doubt  as  to  the 
accuracy  of  Speer's  version  concerning  what  was  said 
between  plaintiff  and  himself  on  this  subject.  Likewise, 
as  previously  noted,  there  were  repeated  instances,  subse- 
quent to  April  12th  and  prior  to  May  29th,  when  at  least 
one  of  defendant's  executives  engaged  in  a  discussion  in 
which  it  u^as  proposed,  either  on  behalf  of  plaintiff  or 
at  the  suggestion  of  another  that  his  contract  be  modified 
to  the  extent  of  permitting  him  to  work  in  pictures  for 
others  as  well  as  for  defendant,  most  of  these  conversa- 
tions having  been  held  with  plaintiff's  agent,  while  two 
of  them  were  had  with  an  executive  of  another  studio. 

Again  in  its  notice  of  April  15th  defendant  called  par- 
ticular attention  to  its  claim  that  plaintiff  had  breached 
the  contract  in  failing  or  refusing  to  report  at  the  studio 
at  a  time  when  he  was  cast  to  portray  a  role  in  a  certain 
photoplay,  also  pointed  out  that  by  reason  of  such  failure 
or  refusal  it  was  engaging  another  person  to  portray  such 
role,  and  further  advised  that  it  elected  to  and  did  exer- 
cise the  right  to  refuse  to  pay  him  any  compensation 
until  the  completion  of  such  role  by  the  substitute.  How- 
ever, while  said  notice  unequivocally  set  forth  defendant's 
position  in  the  particulars  just  stated,  the  same  failed  to 
disclose  that  there  was  some  other  service  or  obligation 
which  defendant  was  still  calling  upon  plaintiff  to  perform 
at  the  studio. 
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Defendant's  notice  of  Way  18th  was  similar  in  char- 
acter and  placed  emphasis  upon  the  fact  that  by  reason 
of  his  failure,  refusal  and/or  neglect  to  perform  his  obli- 
g-ations  under  the  contract  jjlaintiff's  employment  had 
been  suspended  for  a  period  of  five  weeks  and  two  days 
commencing  April  12th  (the  same  bein.t^  the  time  required 
by  the  substitute  to  portray  the  role  of  Hank)  and  ac- 
cording!}' that  it  elected  to  and  did  |296]  exercise  the 
right  to  extend  the  term  of  his  employment  for  an 
equivalent  period. 

Plaintiff's  notice  of  May  29,  1943,  is  equally  significant. 
By  that  document  plaintiff  called  attention  to  the  essence 
of  defendant's  notice  of  May  18th,  also  stated  his  position 
to  the  effect  that  there  had  been  no  failure,  refusal  and/or 
neglect  to  perform  his  obligations  under  the  contract 
since  the  expiration  of  the  aforementioned  period  of  five 
weeks  and  two  days,  which  ended  on  May  18th,  and  that 
compensation  for  the  period  subsequent  to  the  latter  date 
became  payable  to  him  on  May  26th  and  further  claimed 
that  on  the  last  mentioned  date  demand  for  the  payment 
thereof  was  made,  but  that  defendant  refused  to  pay  the 
same,  and  that  accordingly,  by  reason  of  such  refusal,  he 
elected  to  and  did  terminate  the  contract.  It  is  altogether 
unlikely  that  in  said  notice  plaintiff  would  have  alleged 
that  three  days  previously  demand  had  been  made  for 
payment  of  his  compensation  and  that  payment  thereof 
had  been  refused,  unless  such  occurrence  had  actual!}- 
taken  place. 

Thus  the  evidence  established  quite  convincingly  that 
between  April  13th  and  May  28,  1943,  plaintiff  pursued 
a  course  of  conduct  consistent  with  a  purpose  on  his  part 
to  continue  working  in  motion  pictures,  rather  than  to 
suspend  such  work  during  the  war.  and  that  repeatedly 
knowledge  to  that  effect  was  brought  home  to  the  defend- 
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ant,  coupled  with  further  information  that  he  preferred 
to  do  pictures  for  others,  in  addition  to  making  them  for 
defendant,  rather  than  exclusively  for  the  latter.  Under 
such  circumstances,  and  in  the  face  of  the  record  here- 
tofore outlined,  it  would  be  unreasonable  to  conclude  that 
plaintiff  had  determined  he  would  make  no  more  pictures 
for  the  duration  of  the  war,  or  that  he  had  made  a  rep- 
resentation to  that  effect  to  the  defendant.   [297] 

Rather  does  the  evidence  support  the  view  that  by  the 
early  part  of  April,  1943,  a  serious  controversy  had  de- 
veloped between  plaintiff  and  defendant  in  connection  with 
his  objections  to  doing  a  type  of  picture  which  he  feared 
would  jeopardize  his  professional  standing  as  an  actor; 
that  this  controversy,  coupled  with  his  refusal  to  work 
in  said  picture,  served  to  aggravate  or  revive  in  an  ag- 
gravated degree  the  strained  relations  then  existing  be- 
tween him  and  one  of  defendant's  executives,  and  further- 
more greatly  angered,  not  only  this  official,  but  also  at 
least  two  other  executives  of  defendant;  that  accordingly 
they  und^'^ook  to  discipline  and  make  an  example  of  plain- 
tiff or,  to  paraphrase  an  expression  used  by  one  of  the 
counsel,  to  compel  him  to  become  a  good  boy.  What  these 
officials  thereafter  caused  to  be  done,  as  well  as  what 
otherwise  subsequently  ensued,  has  already  been  described 
in  some  detail. 

True,  when  plaintiff  breached  the  contract  on  April 
12th,  defendant  became  entitled  as  a  matter  of  law  either 
to  terminate  the  contract,  or  to  avail  itself  of  such  rights 
as  were  granted  to  it  thereunder.  It  adopted  the  latter 
alternative.  One  of  these  rights  was  to  employ  another 
person  to  portray  the  photoplay  role  which  plaintiff  had 
declined  to  fill.  Another  was  to  refuse  to  compensate  him 
for  the  period  required  by  the  substitute  to  portray  such 
role,  in  other  words,  suspend  his  employment  for  such 
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time.  A  still  further  right  was  to  continue  the  term  of 
his  contract  for  a  corresponding  period. 

However,  when  defendant  determined  not  to  terminate 
the  agreement  but,  instead,  to  avail  itself  of  the  several 
cumulative  rights  granted  to  it  thereunder,  it  necessarily 
followed  that  the  contract  remained  in  force,  not  only 
for  its  benefit,  but  also  for  that  of  plaintiff.  Hence, 
defendant  [298]  was  still  bound  to  discharge  such  obliga- 
tions as  the  agreement  imposed  on  it.  In  other  words, 
to  paraphrase  the  rather  trite  expression  that  one  may  not 
eat  his  cake  and  have  it  too.  in  this  instance  defendant 
was  not  entitled  to  retain  the  rights  accorded  to  it  under 
the  contract,  and  at  the  same  time  be  relieved  from  its 
obligations  thereunder. 

The  several  thousand  words  comprising  this  document 
deal  almost  entirely  with  the  obligations  imposed  upon 
plaintiff  or  the  rights  granted  to  defendant,  or  both. 
Virtually  the  only  right  given  to  the  former  and  the  cor- 
relative obligation  imposed  on  the  latter  by  the  contract  — 
certainly  the  most  important  from  his  standpoint — in- 
volved his  right  to  compensation  and  its  liability  to  pay 
the  same.  The  refusal  to  pay  such  compensation,  there- 
fore, constituted  a  very  material  breach  of  the  agreement 
and  not  a  mere  trivial  one. 

Consequently,  when  on  April  12,  1943,  defendant  sus- 
pended plaintiff's  employment  for  the  duration  of  the  war 
and  removed  him  from  its  ]:)ayroll,  thereby  barring  him 
from  compensation  correspondingly,  it  rendered  futile  any 
subsequent  demand  for  the  payment  of  compensation  owing 
to  him  for  the  period  succeeding  the  completion  by  the 
substitute  of  the  role  of  Hank.  Such  action  on  its  part 
was  unwarranted  and  arbitrary,  and  furthermore  con- 
stituted an  anticipatory  breach  of  the  contract.  It  also 
rendered    unnecessary   any    demand    for    the   payment    of 
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such  compensation,  for  the  law  does  not  require  the  do- 
ing of  an  idle  act.  Accordingly,  plaintiff  was  not  re- 
quired to  make  such  a  demand  as  a  condition  precedent 
to  terminating  the  contract,  although  as  previously  indi- 
cated, we  have  found  such  a  demand  was  in  fact  made. 

There  is  yet  another  serious  factor  which  mihtates 
against  the  position  of  the  defense,  and  which  arises  out 
of  [299]  the  circumstances  surrounding  the  sending  of 
the  telegraphic  notices  of  Saturday,  April  10th.  As  al- 
ready pointed  out,  these  telegrams  were  not  delivered  to 
the  telegraph  office  until  after  6  P.  M.  that  night,  and 
yet  they  purported  to  instruct  plaintiff  to  report  at  de- 
fendant's studio  on  the  following  Monday  morning  at 
10  A.  M.  thereof.  Later,  on  that  same  Monday,  the 
telegraph  company  gave  to  defendant  information  of  a 
character  sufficient  to  apprise  a  reasonable  person  that 
if  such  telegram  were  intended  to  advise  plaintiff  he 
was  needed  at  the  studio  for  a  conference  with  one  of 
defendant's  executives,  or  for  any  purpose  other  than  to 
portray  the  role  of  Hank,  then  no  adequate  notice  for 
that  purpose  had  been  given.  Hence,  even  if  defendant's 
explanation  of  the  meaning  of  these  telegrams  were  to  be 
accepted — a  construction  with  which  we  cannot  agree — 
nevertheless,  under  the  circumstances  aforementioned  we 
should  still  be  obliged  to  find  that  such  notice  had  not 
been  given  in  time.  For  this  additional  reason  defend- 
ant's conduct  in  suspending  plaintiff's  employment  for  the 
duration  of  the  war  must  be  held  to  have  been  arbitrary 
and  unwarranted. 

Let  us  now  examine  the  contention  that  because,  with- 
out defendant's  knowledge  or  consent,  plaintiff  was  ab- 
sent from  Los  Angeles  County  from  the  19th  to  the  29th 
of  May,  1943,  during  which  period  he  was  engaged  in 
activities  connected  with  the  Civil  Air  Patrol,  he  is  barred 
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from  any  relief  herein.  Without  intending  to  repeat  our 
analysis  of  the  evidence  relevant  to  this  point,  we  deem 
it  a  sufficient  answer  to  state  that  on  the  basis  of  the 
construction  given  to  the  contract  by  the  parties  them- 
selves, as  shown  by  the  practice  which  they  followed  with 
respect  to  this  matter  up  to  May,  1943,  plaintiff's  physical 
presence  was  not  required  in  Los  Angeles  County  con- 
tinuously during-  periods  intervening  [300]  between  the 
production  of  pictures  and  while  defendant  was  in  con- 
tact with  him  through  his  known  agent.  As  previously 
shown,  at  least  two  of  defendant's  executives  were  ade- 
quately informed  concerning  these  activities  on  plaintiff's 
part,  and  not  only  did  they  fail  to  disapprove  them,  they 
also  encouraged  the  same.  Likewise  as  heretofore  noted, 
on  April  12th  defendant  suspended  plaintiff's  employment 
for  the  duration  of  the  war,  and  hence  it  would  have 
availed  him  nothing  to  have  remained  in  Los  Angeles 
County  from  and  after  May  19th. 

There  remains  to  be  considered  the  defense  that,  if 
defendant  breached  the  contract,  such  breach  resulted 
from  an  excusable  mistake,  from  which  default  it  is  en- 
titled to  be  relieved;  and  that  in  consideration  of  such 
relief  it  is  willing  and  offers  to  do  full  equity,  including 
the  payment  of  such  compensation  as  the  Court  may  find 
to  be  due  him.  As  the  record  discloses,  this  defense  was 
not  interposed  until  after  the  lapse  of  more  than  six 
months  after  the  agreement  had  been  broken  and  plain- 
tiff had  given  notice  of  termination  thereof.  Throughout 
that  period  defendant  had  insisted,  both  that  it  was  not 
obligated  to  pay  plaintiff  any  compensation,  and  also  that 
the  agreement  still  was  in  eff'ect  and  prohibited  him  from 
working  for  anyone  else.  Tn  fact,  this  plea  was  presented 
by  way  of  a  further  amendment  to  the  answer,  as  an 
additional  defense,  and  without  abandoning  any  other 
issue  raised  herein  and  was  offered  at  a  time  when,  dur- 
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ing  the  course  of  the  oral  argument  upon  defendant's 
motion  for  an  injunction  pendente  Hte,  the  court  expressed 
doubt  as  to  the  soundness  of  the  reasoning  upon  which 
defendant  sought  to  justify  its  refusal  to  compensate 
plaintiff.  Furthermore  it  should  be  observed  that  this 
offer  to  do  equity  is  conditioned  upon  the  Court  first 
deciding  that  money  or  compen-  [301]  sation  became  due 
from  defendant  to  plaintiff  on  or  after  May  26,  1943.  In 
other  words,  unless  and  until  such  a  finding  shall  have 
been  made,  and  only  upon  that  condition,  is  defendant 
willing  to  do  equity.  As  previously  indicated,  defendant's 
refusal  to  pay  compensation  to  plaintiff  on  or  after 
May  26,  1943,  was  arbitrary  and  unwarranted.  It  was 
not  the  result  of  mistake,  unavoidable  accident,  fraud, 
surprise  or  ignorance.  We  are  not  persuaded  that  this 
offer  to  do  equity  is  either  timely  or  meritorious. 

Accordingly,  on  the  basis  of  the  record  as  above  out- 
lined and  for  the  reasons  hereinbefore  set  forth,  we  con- 
clude that  at  least  by  May  29,  1943,  plaintiff  became 
entitled  to  terminate  the  contract,  and  that  on  said  date 
he  elected  to  and  did  terminate  the  same;  also  that  de- 
fendant has  failed  to  establish  any  of  the  defenses  pleaded 
herein ;  and  that  plaintiff  is  entitled  to  relief  under  the 
first  count  of  the  complaint,  more  particularly,  to  a  decree 
adjudging  the  aforementioned  contract  to  have  been  ter- 
minated on  the  last  mentioned  date. 

At  the  trial  we  suggested  that  counsel  consider  whether 
there  was  any  question  as  to  the  Court  having  jurisdic- 
tion of  the  subject  matter  of  the  second  count,  inasmuch 
as  the  same  purported  to  be  a  cause  of  action  to  recover 
less  than  the  sum  of  Three  Thousand  Dollars  ($3,000.00) 
allegedly  due  under  a  contract.  The  record  discloses  that 
the  present  suit  was  originally  filed  in  the  Superior  Court 
of  the  State  of  California,  in  and  for  Los  Angeles  County, 
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and  that  the  litigation  was  removed  to  this  Court  upon 
petition  of  defendant.  Said  petition  alleged,  among  other 
matters,  that  the  within  cause  is  one  and  presents  a  con- 
troversy wholly  between  citizens  of  different  states  and 
that  the  matter  in  controversy,  exclusive  of  interest  and 
costs,  exceeds  in  value  the  sum  of  [302]  Three  Thousand 
Dollars  ($3,000.00),  said  matter  being  the  right  of  plain- 
tiff to  recover  the  sum  of  Ten  Thousand  Two  Hundred 
and  Fifty  Dollars  ($10,250.00)  claimed  to  be  due  plaintiff 
from  defendant  as  salary.  Upon  said  petition  the  state 
court  granted  an  order,  finding  that  the  within  cause  is 
wholly  between  citizens  of  different  states,  that  the  mat- 
ter in  controversy  exceeds  in  value  the  sum  of  Three 
Thousand  Dollars  ($3,000.00),  and  that  said  action  is 
one  of  which  United  States  District  Court  is  given  juris- 
diction, and  adjudged  that  said  cause  be  transferred  and 
removed  to  this  Court. 

Further  study  convinces  us  that,  although  the  parties 
proceeded  to  trial  solely  upon  the  issues  raised  by  the 
first  and  second  counts  of  the  complaint  and  the  answer 
and  the  amendments  thereto,  nevertheless,  the  matter  of 
jurisdiction  must  be  determined  upon  the  state  of  the 
pleadings,  more  particularly  the  complaint  when  the  suit 
was  originally  filed.  Upon  an  examination  of  that  rec- 
ord, we  are  satisfied  that  the  Court  has  jurisdiction  of 
the  subject  matter,  as  well  as  of  the  parties.  As  indicated 
by  our  previous  analysis  of  the  evidence,  plaintiff  became 
entitled  to  compensation  from  defendant  on  May  26.  1943. 
and  also  for  the  subsequent  period  up  to  the  date  of 
termination  of  the  agreement.  Hence,  the  findings  and 
decree  hereafter  to  be  signed  herein  should  include  an 
award  in  the  amount  owing  on  account  of  such  unpaid 
compensation. 

[Endorsed]  :    Filed  Mar.  6,  1944.  [303] 
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At  a  stated  term,  to-wit:  The  February  Term,  A.  D. 
1944,  of  the  District  Court  of  the  United  States  of 
America,  within  and  for  the  Central  Division  of  the 
Southern  District  of  CaHfornia,  held  at  the  Court  Room 
thereof,  in  the  City  of  Los  Angeles  on  Monday  the  6th 
day  of  March  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  forty-four. 

Present : 

The   Honorable   Harry   A.    Hollzer,    District   Judge. 
No.  3242-H  Civil 

Robert  Cummings, 

Plaintiff, 

vs. 

Universal  Pictures  Company,   Inc.,  a  corporation. 

Defendant. 

For  the  reasons  set  forth  in  the  Memorandum  of  Con- 
clusions this  day  filed,  it  is  ordered  that  counsel  for 
plaintiff  prepare  and  submit  Findings  and  Decree  in  con- 
formity therewith,  serving  a  copy  upon  opposing  counsel. 

Copies  to  counsel.  [304] 
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[Title  of  District  Court  and  Cause.] 

OBJECTIONS  AND  AMENDMENTS  TO 
PROPOSED   FINDINGS   AND  JUDGMENT. 

Comes  now  the  defendant  and  cross-complainant  and 
makes  the  following  objections  and  the  following  proposed 
amendments  to  [305]  the  proposed  findings  of  fact  and 
conclusions  of  law  and  the  proposed  judgment  heretofore 
served  and   filed  by  plaintiff,   that  is  to  say : 

A.     As  to  said  proposed  findings  of  fact  and 
conclusions  of  law; 

1.  Defendant  and  cross-complainant  (hereinafter  re- 
ferred to  as  "defendant")  objects  to  that  part  of  para- 
graph numbered  (3)  on  page  3,  beginning  on  line  8  and 
concluding  with  the  words  "plaintiff  compensation"  in 
line  13,  and  suggests  the  following  in  lieu  thereof: 

"(3)  On  or  prior  to  April  10,  1943,  defendant 
demanded  of  plaintifif  that  plaintiff  portray  the  role 
of  'Hank'  in  the  photoplay  then  entitled  'Fired  Wife,' 
and  that  he  report  to  the  Studio  of  defendant  to 
commence  the  performance  of  said  role  on  April  12, 
1943,  and  for  the  purpose  of  receiving  instructions 
as  to  future  roles.  Plaintiff'  refused  to,  and  did  not, 
comply  with  said  demand.  Plaintiff  then  and  there 
notified  defendant  that  he,  plaintiff,  would  not  per- 
form any  of  his  obligations  under  said  contract,  and 
plaintiff  thereby  repudiated  said  contract.  Plaintiff' 
did  not  play  said  role  of  'Hank'  in  said  photoplay 
entitled  'Fired  Wife,'  and  thereby  breached  said  con- 
tract. Thereafter,  on  April  15.  1943.  defendant 
served  a  written  notice  on  plaintiff." 
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2.  Defendant  objects  to  that  portion  of  paragraph 
numbered  (5)  on  page  4,  beginning  with  the  word  "ad- 
vising" in  Hne  25  and  ending  with  the  word  "suspended" 
in  Hne  30. 

3.  Defendant  proposes  that  paragraph  numbered  6  on 
page  6  be  amended  by  inserting  at  the  beginning  thereof 
the  following: 

"Plaintiff  never  cured  his  breach  as  aforesaid,  and 
never  retracted  his  repudiation  as  aforesaid";   [306] 

and   by  striking  out   "April   10"   in   line  6  thereof,   and 
substituting  therefor  "April  12." 

Defendant  further  objects  to  that  portion  of  said  para- 
graph 6  beginning  with  the  word  "No"  in  line  8  and 
ending  with  the  word  "contract"  in  line  11. 

4.  Defendant  objects  to  the  word  "not"  in  line  12 
in  paragraph  numbered  7  on  page  6,  and  to  "April  10" 
in  said  line,  and  suggests  that  the  word  "not"  be  stricken 
out,  and  that  "April  11"  be  substituted  for  "April   10." 

Defendant  further  objects  to  that  part  of  said  para- 
graph 7  beginning  with  line  26  on  page  6  to  and  includ- 
ing the  word  "plaintiff"  in  line  31  on  page  6-a. 

5.  Defendant  objects  to  paragraph  numbered  8,  be- 
ginning with  line  32  on  page  6-a. 

6.  Defendant  objects  to  paragraph  numbered  9,  be- 
ginning with  line  18  on  page  6-b. 

7.  Defendant  objects  to  paragraph  numbered  10,  be- 
ginning on  page  6-b,  and  to  that  portion  of  paragraph  11 
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on   page  6-c  and   lines    1    and   2   on   page   7,   and   in   lieu 
thereof  suggests  the  following: 

"(10)  On  May  26,  1943.  plaintiff  appeared  at  the 
offices  of  defendant  and  inquired  of  a  clerk  in  the 
employ  of  defendant  whether  a  check  for  the  pay- 
ment of  salary  beginning  May  20,  1943,  and  ending 
May  22,  1943,  was  available,  and  was  informed  by 
said  clerk  that  such  check  was  not  available." 

"(11)  Defendant's  failure  to  pay  salary  for  that 
portion  of  the  week  beginning  on  May  20,  and  end- 
ing on  May  22,  both  dates  inclusive,  did  not  con- 
stitute a  material,  or  any,  breach  of  said  contract. 
On  May  29,  1943,  plaintiff  sent  a  written  notice  to 
defendant  as  follows:"  [307] 

8.  Defendant  objects  to  paragraph  numbered   (13)  on 
page   10. 

9.  Defendant  objects  to  paragraph  numbered  (14)  on 
page  10,  and  in  lieu  thereof  suggests  the  following: 

"(14)  Prior  to  commencement  of  the  above  entitled 
action  an  actual  controversy  did  exist  between  said 
parties,  and  it  was  and  is  necessary  for  the  Court 
to  declare  the  rights  of  said  parties  arising  from  the 
facts  which  are  herein  found  and  which  were  here- 
tofore alleged,  the  plaintiff  having  asserted  and  still 
claiming  that  said  contract  was  terminated  as  of 
May  19,  1943,  and  the  defendant  having  asserted  and 
still  contending,  among  other  things,  that  said  con- 
tract still  existed  between  plaintiff  and  defendant. 

"In  that  behalf  the  Court  hnds  that  said  contract 
is  in  full  force  and  effect. 
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"On  the  second  cause  of  action,  the  Court  finds 
that  defendant  is  not  indebted  to  plaintiff  for  salary 
or  compensation  for  that  portion  of  the  week  be- 
ginning May  20,  1943,  and  ending  May  22,  1943,  or 
for  the  week  beginning  May  24,  1943,  and  ending 
May  29,  1943,  or  for  any  sum  whatever." 

10.  Defendant  objects  to  paragraphs  I,  II,  III,  IV, 
V,  VI,  VII,  and  VIII,  beginning  on  page  11  and  ending 
on   page    17. 

11.  Defendant  objects  to  paragraphs  numbered  IX, 
X,  XI,  XII,  XIII,  XIV,  and  XV  beginning  on  page  18 
and  ending  on  page  20,  and  in  lieu  thereof  suggests  the 
following : 

"I. 

"It  is  true  that  plaintiff  is  wholly  without  equity 
and  is  not  entitled  to  invoke  the  aid  of  the  Court  to 
terminate  or  rescind  plaintiff's  obligations  to  perform 
said  contract.    [308] 

"It  is  true  that  defendant  is  entitled  to  invoke  the 
aid  of  the  Court  to  prevent  the  termination  and  can- 
cellation of  said  contract  by  plaintiff,  by  reason  of 
the  breach  and  repudiation  of  the  plaintiff  as  herein 
found. 

"II. 

"It  is  true  that  defendant  has  offered  to  fully  pay 
and  restore  to  plaintiff  any  sums  of  money  or  com- 
pensation that  the  Court  may  find  to  be  due  to 
plaintiff.  In  that  behalf,  the  Court  finds  defendant 
is  entitled  to  equitable  relief,  but  that  plaintiff"  is  not 
entitled  to  any  sum  or  sums  whatever  as  the  condi- 
tion to  such  relief,  or  otherwise,  or  at  all. 


vs.  Robert  Cinumiiigs  203 

"III. 

"It  is  true  that  plaintiff  is  estopped  to  claim  any 
breach  of  the  contract  on  the  part  of  defendant. 

"IV. 

"It  is  true  that  plaintiff  was  not  available  at  all 
times  continuously,  or  at  any  time,  from  May  19  to 
May  29,  1943,  to  perform  such  services  as  defend- 
ant might  require  plaintiff'  to  perform  under  said 
contract. 

"V. 

"It  is  true  that  on  many  occasions  prior  to  April, 
1943,  and  on  a  number  of  occasions  after  April,  1943, 
plaintiff  was  frequently  outside  the  County  of  Los 
Angeles;  but  it  is  true  that  defendant  had  no  knowl- 
edge whatever  of  any  of  such  absences." 

B.     As  to  said  conclusions  of  law : 

1.  Defendant  objects  to  paragraphs  numbered  II  to 
XXIV,  both  inclusive,  and  in  lieu  thereof  suggests  the 
following : 

"II. 

"Defendant  is  entitled  to  judgment  that  said  con- 
tract [309 J  is  in  full  force  and  effect,  and  plaintiff 
is  not  entitled  to  take  anything  by  his  action. 

"III. 

"Defendant  is  entitled  to  costs." 
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C.     As  to  said  judgment: 

1.  Defendant  objects  to  paragraphs  numbered  (1)  and 
(2)  on  pages  2  and  3,  and  in  lieu  thereof  suggests  the 
following : 

"(1)  The  written  contract  between  plaintiff  and 
defendant,  dated  November  21,  1938,  as  amended, 
is  declared  to  be  in  full  force  and  effect. 

"(2)  Plaintiff  is  not  entitled  to  take  anything  by 
his  action,  and  the  same  should  be,  and  hereby  is. 
dismissed  with  prejudice. 

"(3)   Defendant  is  entitled  to  costs." 

Defendant  further  shows  the  Court  that  the  reasons 
for  the  written  objections  and  proposed  amendments  are 
stated  in  the  supporting  Memorandum  filed  concurrently 
herewith. 

Dated  April  21,  1944. 

Respectfully  submitted, 

Loeb  and  Loeb 
Joseph   L.    Lewinson 
By  Joseph  L.  Lewinson 
Attorneys  for  Defendant  and  Cross-Complainant. 


Received  copy  of  the  within  Objections  and  Amend- 
ments this  21st  day  of  April,  1944.  Roth  &  Brannen 
(Kohl),  attorneys  for  plaintiff. 

[Endorsed]  :    Filed  Apr.  21,  1944.  [310] 
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[Title  of  District  Court  and  Cause.] 

ANSWER  TO  OBJECTIONS  AND  AMENDMENTS 
TO  PLAINTIFF'S  PROPOSED  FINDINGS  AND 
JUDGMENT. 

Defendant  in  its  "Objections  and  Amendments  to  Pro- 
posed Findings  and  Judgment"  and  the  "Memorandum" 
in  support  thereof  seeks  to  attack  the  proposed  findings 
and  judgment  by  two  techniques: 

1.  The  first  is  by  reference  to  minute  portions  of  the 
evidence  which  is  in  conflict  with  the  evidence  supporting 
plaintiff's  findings,  with  a  significant  omission  of  any 
reference  to  the  evidence  supporting  said  findings.  In 
certain  instances  this  is  accomplished  by  taking  certain 
portions  of  plaintiff's  testimony  out  of  their  context  and 
applying  a  strained  and  unnatural  construction  there- 
to. [311] 

2.  The  second  technique  is  by  raising  certain  ques- 
tions of  law.  The  legal  conclusions  reached  in  defend- 
ant's cited  cases  are  based  upon  facts  which  do  not  exist 
in  the  present  transcript  and  raise  issues  of  law  not  in- 
volved in  the  present  case. 

None  of  the  matters  raised  in  defendant's  aforesaid 
documents  present  any  ciuestion  that  may  be  considered 
as  an  attack  on  the  proposed  findings  and  judgment. 

A.  Plaintiff's  proposed  findings  and  judgment  are  all 
supported  by  the  transcript  of  the  evidence.  Defendant's 
first  technique  merely  refers  to  minute  portions  of  the 
evidence  which  are  in  conflict  with  the  evidence  support- 
ing the  findings  or  refers  to  certain  testimony  of  the 
plaintiff  taken  from  its  context  and  applying  a  strained 
construction  thereto.  Even  assuming  (for  argument  only) 
that  the  conflicting  evidence  and  the  isolated  portions  of 
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plaintifif's  testimony  relied  upon  by  defendant  would  sup- 
port the  construction  placed  upon  them  by  defendant  or 
would  support  contrary  findings,  defendant  has  been  un- 
able to  and  has  not  attacked  the  evidence  in  support  of 
the  findings  nor  indicated  that  a  single  finding  is  not  sup- 
ported by  evidence  in  the  record.  This  does  not  con- 
stitute an  attack  upon  the  findings.  Trials  without  some 
conflict  in  the  evidence  are  few  and  far  between,  and  the 
citation  of  evidence  in  conflict  with  evidence  supporting 
the  findings  without  a  showing  that  the  findings  are  not 
based  on  evidence  in  the  record  after  the  court  has  found 
for  plaintiff,  is  in  reality  an  admission  that  the  findings 
are  supported. 

The  judgment  and  all  of  plaintiff's  findings  are  sup- 
ported by  the  transcript.  Because  of  the  aforesaid,  and 
in  view  of  the  fact  that  the  court  has  already  carefully 
and  comprehensively  weighed  and  interpreted  the  testi- 
mony in  this  trial  in  a  complete  opinion  filed  in  this  case, 
it  would  serve  no  useful  purpose  and  would  be  repetitious 
for  plaintiff  to  now  burden  the  court  with  detailed  refer- 
ences and  quotations  from  the  transcript  in  support  [312] 
of  the  submitted  findings. 

B.  Defendant's  legal  points  are  based  upon  assumed 
facts  not  contained  in  the  evidence  and  raise  legal  ques- 
tions not  involved  in  the  case  at  bar. 

1.  Defendant  first  cites  authority  to  the  efifect  that 
plaintiff  cannot  put  defendant  in  default  while  plaintiff 
himself  is  in  default.  This  is  a  correct  statement  of  law% 
but  has  no  application  to  the  present  case.  The  two 
grounds  of  default  relied  upon  by  defendant  are:  fl) 
that  plaintiff  refused  to  play  the  role  of  "Hank"  in  the 
photoplay  entitled  "Fired  Wife,"  (2)  that  plaintiff  repudi- 
ated the  contract  by  refusing  to  play  in  any  pictures  of 
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the  type  of  "Fired  Wife"  or  in  which  Lamont  was  a 
director.  Plaintiff  concedes  the  first  breach  and  has  in- 
corporated a  finding  to  that  effect.  The  second  allegfed 
breach  relied  upon  by  defendant  is  completely  unsupported 
by  the  evidence.  If  the  isolated  testimony  of  plaintiff  re- 
ferred to  by  defendant  on  pa^es  6,  7  and  8  of  defendant's 
memorandum  is  read  in  its  complete  context  and  in  the 
light  of  all  the  evidence,  it  is  clear  that  the  conversations 
of  April  5  were  confined  solely  to  the  dispute  involving 
the  photoplay  ''Fired  Wife"  and  the  promises  in  regard 
to  said  photoplay  made  by  the  studio  to  plaintiff.  It  is 
impossible  to  expand  this  testimony  of  plaintiff  to  matter 
outside  this  specific  photoplay  and  thereby  construe  it  as 
an  unequov/cal  repudiation  of  the  entire  contract.  Plain- 
tiff has  always  admitted  its  breach  in  refusing  to  play 
the  role  of  "Hank"  in  "Fired  Wife"  and  admitted  that 
defendant  could  have  terminated  the  contract  therefor 
under  the  express  option  reserved  by  defendant  in  the 
contract  itself.  Defendant  did  not  do  so,  but  in  lieu 
thereof  suspended  plaintiff"  pursuant  to  its  contractual 
option  for  the  period  during  which  said  role  was  com- 
pleted by  another  person.  The  propriety  of  the  suspen- 
sion was  and  is  conceded  by  plaintiff',  but  when  said  role 
was  completed  the  breach  was  at  an  end  and  plaintiff  has 
paid  the  penalty  therefor.  [313]  At  the  time  plaintiff's 
demand  for  salary  was  refused,  he  was  no  longer  in  de- 
fault. 

2.  Defendant's  discussion  of  the  issue  of  availability 
has  already  been  fully  argued,  both  orally  and  in  written 
briefs.  There  was  no  breach  uf  plaintiff's  contractual 
obligation  of  availability  since  the  contract  does  not  re- 
quire plaintiff's  constant  physical  presence  in  Los  An- 
geles. The  uncontradicted  evidence  shows  that  plaintiff 
was  never  more  than  five  and  a  half  hours  traveling  time 
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by  automobile  from  Los  Angeles;  that  he  could  always 
be  contacted  by  telephone  and  that  his  agent,  Oscar  Cum- 
mins, to  whom  the  studio  was  directed  to  serve  notices, 
maintained  telephone  contact  with  plaintiff  during  all  the 
times  that  plaintiff  was  not  physically  in  Los  Angeles 
(Tr.  page  325).  The  case  of  May  vs.  New  York  Motion 
Picture  Corp.,  45  C.  A.  396,  cited  by  defendant  on  page 
10  of  its  memorandum,  has  already  been  considered  in 
previous  briefs  wherein  it  was  shown  that  in  that  case 
the  studio  specifically  ordered  the  actress  to  appear  at 
the   studio   every  morning  at   8:30  o'clock   A.    M.     The 

issue  involved  in  the  May  case  is  succinctly  stated  by 
the  court  on  page  401  of  the  opinion: 

"Whether  this  order  is  consistent  with  the  written 
contract  of  employment,  and  whether  it  is  a  reason- 
able order,  are  the  principal  questions  presented  on 
this  appeal." 

The  court  there  correctly  held  that  this  was  a  reasonable 
order  under  the  contract  and  that  the  actress  there  breached 
her  contract  by  refusal  to  comply  with  said  order.  There 
was  no  such  order  in  the  present  case,  and  in  the  absence 
thereof  plaintiff  was  under  no  obligation  to  physically 
appear  at  the  studio  every  day  or  to  physically  remain 
in  Los  Angeles  every  day  in  order  to  be  "available"  under 
the  terms  of  the  contract.     The  only  order  in  the  present 

case  was  contained  in  the  telegram  referred  [314]  to  as 
the  telegram  of  April  10,  which  was  never  delivered  to 
plaintiff  and  which,  in  any  event,  was  not  a  continuing 
order  to  appear  at  the  studio  every  day  but  only  ordered 
plaintiff  to  appear  on  April  12. 

That  both  parties  themselves  construed  the  contract  as 
not  requiring  plaintiff's  physical  presence  in  Los  Angeles 
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is  conclusively  borne  out  by  the  transcript.  Brief  refer- 
ence may  be  made  to  defendant's  contention  that  the  issue 
of  waiver  cannot  be  considered  because  plaintiff  did 
not  plead  it:  (1)  plaintiff  has  from  the  beginnini;  con- 
tended that  it  never  breached  the  oblio^ation  of  availability. 
Plaintiff  could  not  have  pleaded  a  waiver  of  the  breach 
without  admitting  the  breach;  (2)  defendant  itself  raised 
the  issue  of  availability  (and  did  so  only  in  the  last  days 
of  trial)  as  a  defense.  The  same  is  therefore  deemed 
denied.  Plaintiff  is  not  required  to  anticipate  a  defense. 
Defendant's  further  contention  on  page  11  of  its  memo- 
randum that  there  could  be  no  waiver  because  it  nowhere 
appears  in  the  testimony  that  defendant  had  knowledge 
of  the  fact  that  plaintiff's  activities  in  the  C.  A.  P.  would 
require  his  presence  outside  of  Los  Angeles  is  con- 
tradicted not  only  by  the  transcript  generally  but  by  the 
testimony  of  Mr.  Muhl  as  quoted  by  defendant  itself  on 
page  13  of  its  memorandum: 

"On  cross-examination  Mr.  Muhl  testified  that  on 
one  occasion  prior  to  April  10.  1943,  he  had  seen 
Robert  Cummings  in  uniform  on  the  C.  A.  P.  and 
that  he  knew  Cummings  was  in  the  C.  A.  P.  for  some 
time  prior  to  April  10;  also  Cummings  had  told 
him  'some  of  his  experiences.' "  (Underscoring 
ours.) 

This  testimony  of  Mr.  Muhl  itself  admits  that  Cummings 
told  him  of  his  various  activities  in  the  C.  A.  P.   [315] 

3.  Defendant's  contention  that  by  application  of  the 
doctrine  of  constructive  notice,  the  telegram  of  April  10 
was  delivered  on  Sunday.  April  11,  can  not  be  sustained. 
The  theory  is  that  plaintiff,  having  knowledge  of  the 
fact  that  defendant  attempted  to  deliver  a  telegram  to  him, 
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was  under  a  duty  to  learn  its  contents.  First,  this  legal 
conclusion  is  based  upon  facts  contrary  to  the  uncon- 
tradicted testimony  in  the  case.  Not  only  is  there  no 
evidence  in  the  case  to  the  effect  that  neither  plaintiff  nor 
his  agent  knew  of  the  studio's  attempt  to  deliver  the  tele- 
gram of  April  10,  but  all  the  evidence  is  to  the  contrary. 
The  testimony  of  plaintiff  referred  to  on  pages  16  and  17 
of  defendant's  memorandum,  even  when  construed  most 

strongly  against  plaintiff,  does  no  more  than  indicate  that 
he  could  not  remember  hearing  of  such  telegram  and 
really  indicates  his  sincere  attempt  to  recall  the  truth.  In 
addition,  the  testimony  of  his  agent,  Oscar  Cummins,  un- 
equivocally shows  that  the  existence  of  the  telegram  was 
not  known.  There  being  no  knowledge  of  the  telegram 
in  the  first  place,  defendant's  theory  of  imputing  the  con- 
tents thereof  to  plaintiff  by  the  doctrine  of  constructive 
notice  must  fall.  Secondly,  as  has  already  been  fully 
argued,  a  proper  construction  of  the  contract  places  the 
burden  upon  the  defendant  studio  to  notify  and  direct 
plaintiff  to  perform,  and  the  law  properly  applicable  in 
this  situation  is  that  the  party  preparing  and  sending  the 
notice  takes  all  the  risks  of  any  defects  and  misconstruc- 
tion thereof  by  the  receiver.  The  duty  was  therefore  on 
defendant  and  not  on  plaintiff. 

4.  Defendant's  contention  that  even  though  the  studio's 
refusal  to  pay  plaintiff's  salary  was  a  breach  the  latter 
was  not  thereby  justified  in  quitting  his  employment  is 
contrary  to  law. 

(a)  Plaintiff  not  only  lacks  the  temerity  to  question 
the  wisdom  of  the  great  Justice  Cardozo  or  the  principles 
of  law  he  has  enunciated  in  the  case  of  New  York  Life 
Insurance  Co.  vs.  [316]  Viglas,  297  U.  S.  672,  80  L.  Ed. 
971,  cited  by  defendant,  but  readily  accepts  the  same.    How- 
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ever,  the  learned  justice  with  equal  profundity  has  him- 
self distinguished  that  case  from  the  case  at  bar.  The 
first  distinction  is  contained  on  page  674  of  the  opinion 
(80  L.  Ed.)  wherein  Justice  Cardozo  states: 

"Upon  the  showing  made  in  the  complaint  there  was 
neither  a  repudiation  of  the  policy  nor  such  a  breach 
of  its  provisions  as  to  make  conditional  and  future 
benefits  the  measure  of  recovery."  (Underscoring" 
ours.) 

In  the  case  at  bar  plaintiff  is  not  seeking  future  benefits 
or  full  damages  under  the  contract  based  on  the  theory 
of  anticipatory  breach  but  is  merely  seeking  to  be  relieved 
of  further  performance  by  reason  of  the  refusal  to  pay 
his  salary.  The  latter  principle  is  established  in  Cali- 
fornia by  the  case  of  Percival  vs.  National  Drama  Corp... 
181  Cal.  631,  heretofore  cited  by  plaintifif,  which  spe- 
cifically holds  that  in  an  employment  contract  a  repudia- 
tion of  the  contract  is  not  necessary  to  entitle  plaintiff  to 
quit  his  employment,  but  that  mere  failure  or  refusal  to 
pay  his  salary  is  sufficient.  This  fundamental  principle 
of  the  law  of  master  and  servant  is  also  set  forth  in  39 
Corp.  Jur.  79,  Section  77: 

"The  neglect  or  refusal  by  the  employer  to  pay  the 
agreed  compensation  will  justify  an  abandonment  by 
the  servant." 

Defendant  has  cited  no  authority  involving  employment 
contracts  to  the  contrary. 

Even  where  future  benefits  are  sought  as  the  measure 
of  recovery.  Justice  Cardozo  sets  forth  a  second  limitation 
upon  the  doctrine  of  the  New  York  Life  Insurance  Co. 
case.     On  page  976  (80  L.  Ed.)  it  is  stated:  [317] 
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''We  have  no  thought  to  suggest  an  invariable  rule 
whereby  the  full  value  of  a  bargain  may  never  be 
recovered  for  any  breach  of  contract  falling  short 
of  repudiation  or  intentional  abandonment.  All  de- 
pends upon  the  circumstances.  Helgar  Corp.  v.  War- 
ner's Features,  222  N.  Y.  449,  452-454,  119  N.  E. 
113.  There  may  be  times  when  justice  requires  that 
irrespective  of  repudiation  or  abandonment  the  suf- 
ferer from  the  breach  shall  be  relieved  of  a  duty  to 
treat  the  contract  as  subsisting  or  to  hold  himself 
in  readiness  to  perform  it  in  the  future.  Roehm  v. 
Horst,  supra  (178  U.  S.  17,  18,  44  L.  ed.  960,  20  S. 
Ct.  780) ;  Nichols  v.  Scranton  Steel  Co.,  137  N.  Y. 
471,  487,  Z2>  N.  E.  561.     Generally  this  is  so  where 

the  contract  is  a  bilateral  one  with  continuing  obli- 
gations, as  where  a  manufacturer  has  undertaken  to 
deliver  merchandise  in  instalments."  (Underscoring 
ours.) 

In  the  New  York  Life  Insurance  case  nothing  remained 
to  be  done  under  the  contract  but  the  payment  of  insur- 
ance benefits.  In  such  a  case  the.  plain  tiff  is  not  harmed 
by  a  refusal  to  accelerate  its  future  benefits  under  the 
contract.  In  the  case  at  bar,  plaintiff  would  be  required 
to  continue  performance  by  the  rendition  of  services  and 
the  latter  situation  is  specifically  excluded  from  the  doc- 
trine of  the  New  York  Life  Insurance  Company  case. 
The  reason  for  the  distinction  is  stated  by  Justice  Cardozo 
on  page  976  (80  L.  Ed.): 

"On  the  other  hand,  a  party  to  a  contract  who  has 
no  longer  any  obligation  of  performance  on  hds  side 
but  is  in  the  position  of  an  annuitant  or  a  creditor 
exacting  payment  from  a  debtor,  may  be  compelled 
to  wait  for  the  instalments   [318]   as  they  severally 
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mature,  just  as  a  landlord  may  not  accelerate  the 
rent  for  the  residue  of  the  term  because  the  rent 
is  in  default  for  a  month  or  for  a  year." 

(b)  The  breach  in  the  case  at  bar  is  material.  The 
authorities  and  arguments  of  defendant  on  the  point  of 
materiality  are  inapplicable  since  they  do  not  involve 
master-servant  contracts  but  involve  commercial  con- 
tracts of  a  separable  and  divisible  nature.  An  employ- 
ment contract,  as  in  the  case  at  bar,  is  entire  and  in- 
divisible. In  the  California  Supreme  Court  case  of  Sey- 
mour V.  Oelrichs.  156  Cal.  782,  at  page  802.  this  prin- 
ciple is  specifically  set  forth: 

'*A  contract  of  employment  for  a  year  for  a  certain 
sum  per  week,  payable  weekly,  is  entire  and  in- 
divisible, and  only  one  action  for  the  breach  thereof 
can  be  maintained  by  the  discharged  employee." 

The  failure  or  refusal  to  pay  an  employee  salary  is  there- 
fore a  material  and  substantial  breach.  As  the  court 
has  already  pointed  out  in  its  opinion,  plaintifif's  salary 
was  his  most  important  right  under  this  contract  of 
several  thousand  words.  Repudiation  of  the  entire  con- 
tract is  not  the  only  form  of  material  or  substantial 
breach. 

(c)  Although  defendant  does  not  have  to  go  so  far 
as  to  establish  a  repudiation  of  the  contract  as  contended 
by  defendant,  the  evidence  in  the  case  at  bar  shows  such 
a  repudiation  in  that  defendant  wilfully  refused  payment 
of  the  salary  after  demand  therefor  and  continued  and 
persisted  in  such  wilful  and  wrongful  refusal. 

(d)  California  Civil  Code.  Section  1765.  which  is  the 
Uniform  Sales  Act,  does  not  overrule  the  master-servant 


214  Universal  Pictures  Company,  Inc.,  etc. 

principle  enunciated  in  the  Percival  case  as  defendant 
contends:  (1)  the  Uniform  Sales  Act  is  confined  to  sales 
of  goods  and  has  no  effect  upon  employment  contracts; 
(2)  even  in  sales  cases,  the  [319]  statute  states  that  the 
buyer's  rights  "depends  in  each  case  on  the  terms  of  the 
contract  and  the  circumstances  of  the  case."  (Under- 
scoring ours.)  Under  the  terms  and  circumstances  in- 
volved in  the  present  case  the  breach  was  certainly  ma- 
terial. 

Plaintiff  respectfully  submits  that  plaintiff's  proposed 
Findings  of  Fact,  Conclusions  of  Law  and  Judgment  be 
accepted. 

Respectfully  submitted, 

ROTH  &  BRANNEN 
By  Lester  Wm.   Roth 
Attorneys  for  Plaintiff 

Received  copy  of  the  within  Answer  this  9th  day  of 
May,  1944.    Joseph  L.  Lewinson,  attorney  for  defendant. 

[Endorsed]  :    Filed  May  9,  1944.  [320] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  FOR  ORDER  OF  DIS- 
MISSAL AND  JUDGMENT  ON  THE  PLEAD- 
INGS. 

To  the  Above  Named  Plaintiff,  and  to  Messrs.  Roth  and 
Brannen,  and  Joseph  J.  Cummins,  Esquire,  His  At- 
torneys : 
You,  and  each  of  you,  will  please  take  notice  that  on 

Monday,  May  22,  1944,  at  the  hour  of  10:00  o'clock  A. 
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M.,  or  as  Z321J  soon  thereafter  as  counsel  may  be  heard, 
we  will  appear  before  the  Honorable  Harry  A.  Hollzer, 
a  judge  of  the  above  entitled  Court,  in  the  room  usually 
occupied  by  him  as  a  court  room  in  the  United  States 
Post  Office  and  Court  House  Building,  at  Los  Angeles, 
California,  and  then  and  there  move  the  Court  for  an 
order  dismissing  the  First  and  Second  Causes  of  Action 
attempted  to  be  alleged  in  the  complaint  on  file,  on  the 
ground  that  said  alleged  causes  of  action,  and  each  of 
them,  fail  to  state  a  claim  upon  which  declaratory,  or  any, 
relief  can  be  granted ;  and  we  will  further  move  the  Court 
for  judgment  on  the  pleadings  on  the  Fourth  Cause  of 
Action  attempted  to  be  alleged  in  said  complaint,  on  the 
ground  that  said  alleged  cause  of  action  fails  to  state 
a  claim  upon  which  any  relief  can  be  granted. 

Said  motions  will  be  made  on  the  complaint  on  file,  on 
the  pleadings  responsive  to  the  alleged  Fourth  Cause  of 
Action,  and  upon  the  evidence  heretofore  taken  in  said 
cause. 

Dated  May  10,  1944. 

LOEB   AND   LOEB 
JOSEPH  L.  LEWINSON 
By  Joseph   L.   Lewinson 
Joseph  L.  Lewinson 
Attorneys   for  Defendant  and   Cross-Complainant. 

[Endorsed]:    Filed  May  10.  1944.   |322] 
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[Title  of  District  Court  and  Cause,] 

MEMORANDUM  OF  CONCLUSIONS, 

Judge  Hollzer's  Calendar, 
August  21,  1944. 

Following  the  trial  and  submission  of  this  cause  upon 
the  first  two  counts  of  the  complaint — the  third  count 
having  been  dismissed,  and  the  parties  having  stipulated 
to  suspend  proceedings  on  the  fourth  count — and  after 
appraising  the  evidence  and  giving  consideration  to  the 
legal  issues  involved,  the  Court  filed  a  rather  compre- 
hensive memorandum  of  conclusions.  As  indicated  in  said 
memorandum,  the  Court  concluded  that  plaintiff  was  en- 
titled to  recover  upon  the  first  and  second  counts  of  the 
complaint. 

Thereafter  counsel  for  plaintiff  submitted  proposed 
findings  and  judgment.  Subsequently  counsel  for  defend- 
ant filed  objections  and  amendments  to  such  proposed 
findings  and  judgment.  Still  later  there  was  presented  on 
behalf  of  defendants  a  motion  for  an  order  dismissing 
the  first  and  second  counts  and  also  a  motion  for  judg- 
ment on  the  pleadings  on  the  fourth  count  of  the  com- 
plaint, said  motions  being  made  on  the  complaint,  also 
on  the  pleadings  responsive  to  the  fourth  count  of  the 
complaint,  and  upon  the  evidence  taken  at  the  trial. 

As  the  record  discloses,  the  counsel  who  repre- 
sented [331]  defendant  at  the  trial  of  this  cause  did  not 
attend  the  various  proceedings  heard  preliminary  thereto, 
and  likewise  the  counsel  who  argued  the  aforementioned 
motions  on  behalf  of  defendant  attended  neither  the  trial 
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nor  said  preliminary  proceedings.  Near  the  close  of  the 
argument  upon  said  motions,  the  Court  called  attention 
to  a  portion  of  its  memorandum  of  conclusions  wherein, 
at  page  44,  there  was  quoted  a  statement  made  by  defense 
counsel  during  the  course  of  the  oral  argument  at  the 
close  of  the  trial.     That  quotation  read  as  follows: 

"Now  there  is  of  course  a  very  decided  conflict  in 
the  evidence  with  respect  to  what  was  said  both  on 
April  3rd  and  April  5th.  The  plaintiff  denies  that 
he  said  that  he  was  going  into  the  Civil  Air  Patrol, 
or  the  Army,  for  the  duration  on  April  3rd.  I  think 
that  is  the  only  real  controversy  with  respect  to  that 
conversation.  Generally  speaking,  the  parties,  that 
is,  Bob  Speers  and  Bob  Cummings.  agree  on  the 
general  substance  of  that  conversation.  Then  we 
come,  of  course,  to  the  more  important  conversation 
of  April  5th  on  the  telephone.  In  that  respect,  Bob 
Speers,  refreshing  his  recollection  from  the  memo- 
randum made  three  months  later,  said  that  the  fol- 
lowing Monday  he  had  a  telephone  conversation  with 
Robert  Cummings  in  which  he  stated  that  he  had 
made  up  his  mind  not  to  do  the  picture  because  he 
felt  it  was  his  duty  to  give  100%.  of  his  time  to  war 
work  and  therefore  was  signing  up  with  the  Civil 
Air  Patrol  for  the  duration.  Here  again  we  have  a 
direct  conflict  in  the  evidence.  To  my  mind,  the 
credibility  of  Bob  Speers  is  an  important  [332] 
issue  in  the  case  because  everything  flows  from  that 
conversation  of  April  5th.  If  Robert  Cummings 
didn't  make  that  statement  our  affirmative  defense 
of  estoppel  goes  right  out  of  the  window." 

Following  the  quotation  of  the  foregoing  excerpt,  the 
Court  commented :  "My  idea  in  calling  attention  to  this 
is  to  ask  counsel   now   arguing  the   motions  as  to   what 
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meaning-  you  make  of  that  statement."     Thereupon,  the 
following  colloquy  took  place: 

"Mr.  Lewinson:  That  last  sentence,  I  think,  is  ill- 
advised,  to  say  the  least,  and  should  be  withdrawn, 
and  is  hereby  withdrawn. 

"The  Court:  You  don't  think  it  was  a  sound 
statement  on  the  evidence  and  on  the  law? 

"Mr.  Lewinson:  Certainly  not,  your  Honor.  No; 
it  certainly  wasn't. 

"The  Court :  To  make  my  point  clear,  I  recognize 
that  counsel  should  not,  as  it  were,  be  foreclosed 
from  asserting  what  is  the  law  or  what  is  the  final 
conclusion  to  be  drawn  from  the  evidence,  but  what 
I  had  in  mind  in  calling  this  to  the  attention  of  coun- 
sel this  morning  is  that  it  purports  to  state  a  posi- 
tion— 

"Mr.    Lewinson:     Well,   the   position   is   not   well 
taken.     It  concedes  too  much,  and  I  can  see  where 
it  very  well  might  have  misled  the  court.     The  rest 
of  the  statement,  if  I  may  put  it  in  this  cold  and 
not  too  complimentary  way,  isn't  half  bad.     It  isn't 
too  accurate,  but  the  fact  is,  your  Honor,  as  I  in- 
dicated  in   my  opening   argument,    Bob   Speers   and 
Muhl,  and    [333]    the  memoranda  that  they  offered 
in  support  of  their  position,  did  stress  the  matter  of 
the  Civil  Air  Patrol.    That  is  a  thing  that  stuck  out 
in    their    minds.     I    emphasized    that    this    morning. 
There   is   a   good   deal    in   the   testimony   of   Robert 
Cummings  which  explains  that,  because  he  said  over 
and  over  again  that  he  was  going  into  the  Civil  Air 
Patrol  and  he  said,  also,  that  he  couldn't  play  "Hank" 
for  that  reason.     He  put  a  sort  of  saving  clause  on 
the  matter.     But  the  point  of  the  matter  is  this :    The 
whole  question  here  is  on  a  different  phase  of  the 
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case.  Did  Robert  Cuniniings  in  effect  give  notice 
that  he  wasn't  going  on  with  the  contract  according 
to  its  terms?  Whether  it  took  the  form  of  a  state- 
ment that  he  was  going  into  the  Civil  Air  Patrol  or 
the  form  that  he  didn't  h'ke  the  director  and  wouldn't 
play  under  that  director,  or  he  didn't  like  his  asso- 
ciates or  didn't  Hke  money-making  pictures,  or  vari- 
ous other  reasons,  is  immaterial.  The  ultimate  fact 
is,  did  he  renounce  and  repudiate  the  contract?  I 
think  his  own  evidence  and  the  evidence  of  his  agent, 
disregarding  entirely  the  version  of  the  conversation 
given  by  Speers  and  Muhl,  shows  that  he  did  repudi- 
ate the  contract. 

"I  am  glad  your  Honor  brought  this  matter  up, 
because  I  think  it  was  impHedly  withdrawn  by  the 
position  that  I  took;  now  it  is  expressly  with- 
drawn."  [334] 

Again,  it  should  be  noted  that  at  the  trial  counsel  then 
representing  defendant  was  unwilling  to  accept  certain 
views  advanced  by  defendant's  original  counsel,  who  had 
appeared  in  support  of  its  application  for  an  injunction 
pendente  lite. 

In  addition,  we  believe  it  to  be  appropriate  to  call  at- 
tention to  certain  comments  made  by  the  Court  following 
the  oral  arguments  of  counsel  at  the  close  of  the  trial. 
Upon  that  occasion  we  stated  in  part: 

''And  I  think,  as  defense  counsel  very  frankly 
stated  a  few  moments  ago.  that  at  least  during  the 
conversation  between  the  plaintiff  and  Speers  that 
antedated  the  sending  of  the  telegrams  of  April  10th, 
it  could  not  fairly  be  charged  that  the  plaintiff  was 
seeking  to  break  the  contract  by,  in  effect,  threaten- 
ing that  unless  he  got  a  new  deal  from  the  defendant 
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he  would  give  all  of  his  time  either  to  the  Civil  Air 
Patrol  or  to  some  other  military  service. 

"I  think  it  is  also  fair  to  say  that  the  plaintiff,  so 
far  as  anything  disclosed  in  the  courtroom  may  be 
considered,  including  his  testimony,  both  direct  and 
cross,  has  evidenced  no  feeling  of  either  ill-will  or 
of  resentment  or  of  anger  against  any  of  the  de- 
fendant's executives.  His  manner,  his  attitude  on 
the  stand,  his  demeanor,  as  we  call  it,  has  impressed 
me  as  rather  exceptional  in  that  regard,  and  par- 
ticularly because  of  the  contrast  which  has  been  dis- 
played by  some  of  the  witnesses  on  the  stand.  If 
my  appraisal  of  these  witnesses  is  sound,  I  cannot  say 
that  Speers  was  equally  [335]  charitable,  and,  be- 
fore reaching  a  conclusion  as  to  how  much  credence 
to  give  to  certain  of  the  defendant's  witnesses,  as 
I  have  already  indicated,  I  want  to  examine  pains- 
takingly the  copies  of  the  memoranda  from  which 
they  testified." 

These  changes  with  respect  to  counsel  perhaps  ac- 
count for  the  varied  positions  taken  at  different  stages 
of  this  cause  by  the  defense,  and  possibly  also  explain 
the  difficulty  the  latter  seemingly  has  experienced  in  ar- 
riving at  what  we  regard  as  a  correct  appraisal  of  the 
record. 

Be  that  as  it  may,  we  are  persuaded  that  the  inter- 
pretation of  the  record,  which  defendant  has  advanced 
in  support  of  the  motions  now  under  consideration,  and 
also  as  the  basis  of  its  objections  and  amendments  to 
the  proposed  findings  and  judgment,  is  erroneous. 

Having  heard  the  witnesses,  and  after  applying  the  per- 
tinent rules  governing  the  determination  of  their  credi- 
bility and  what  weight  should  be  accorded  to  their  testi- 
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mony,  it  is  our  conclusion  that  the  only  breacli  of  con- 
tract committed  by  plaintiff  consisted  of  his  refusal  to 
perform  the  role  of  ''Hank"  in  the  photoplay  "Fired 
Wife."  The  contract  involved  herein  gave  to  defendant, 
in  the  event  of  such  a  breach,  certain  remedies,  provided 
it  chose  not  to  resort  to  the  remedy  arising-  as  a  matter 
of  law,  namely,  to  terminate  the  agreement.  Admittedly, 
it  took  the  position  that  the  contract  would  remain  in  full 
force  and  effect.  Under  such  circumstances,  plaintiff's 
right  to  a  resumption  of  compensation  upon  the  comple- 
tion of  said  photoplay,  and  defendant's  obligation  to  pay 
the  same,  likewise  were  preserved.    [336] 

The  latter  obligation  was  breached  by  defendant.  As 
pointed  out  in  our  prior  memorandum  of  conclusions,  this 
was  the  most  important  obligation  owing  to  the  plaintiff 
under  tlie  agreement.  Concededly,  defendant  not  only 
failed  to  pay  such  compensation,  but  also  took  the  posi- 
tion that  it  was  not  required  to  pay  the  same  for  the 
duration  of  the  war.  In  an  effort  to  justify  its  course, 
defendant  has  sought  to  place  upon  plaintiff's  statements 
and  acts,  and  those  of  his  agent,  an  unreasonable  inter- 
pretation. It  has  endeavored  to  give  to  the  contract  a 
construction  different  from  that  which  the  parties  had 
placed  thereon  by  their  own  acts  and  conduct. 

We  are  convinced  that  the  defendant's  failure  and  re- 
fusal to  pay  compensation  to  plaintiff  subsequent  to  the 
completion  of  the  photoplay  ''Fired  Wife"  constituted 
a  material  breach  of  the  agreement,  and  that  the  conclu- 
sions set  forth  in  our  prior  memorandum  should  not  be 
set  aside.  Accordingly,  plaintiff  is  entitled  to  an  order 
denying  defendant's  motions,  and  is  further  entitled  to 
have  the  findings  and  judgment  signed  and  filed. 

Copies  to  counsel. 

[Endorsed]:    Filed  Aug.  21,   1944.   [337] 
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At  a  stated  term,  to-\vit:  The  February  Term,  A.  D. 
1944,  of  the  District  Court  of  the  United  States  of 
America,  within  and  for  the  Central  Division  of  the 
Southern  District  of  CaHfornia,  held  at  the  Court  Room 
thereof,  in  the  City  of  Los  Angeles  on  Monday  the  21st 
day  of  August  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  forty-four. 

Present : 

The  Honorable  Harry  A.  Hollzer,  District  Judge. 
No.  3242-H  Civil 

Robert  Cummings, 

Plaintiff, 

vs. 

Universal  Picture  Company,  Inc.,  a  corporation, 

Defendant. 

For  the  reasons  set  forth  in  the.  Memorandum  of  Con- 
clusions this  day  filed,  it  is  ordered  that  defendant's  mo- 
tion for  an  order  dismissing  the  first  and  second  counts 
of  the  complaint,  and  also  defendant's  motion  for  judg- 
ment on  the  pleadings  on  the  fourth  count  thereof,  be 
denied. 

It  is  further  ordered  that  defendant's  objections  and 
amendments  to  plaintiff's  proposed  findings  and  judgment 
be  overruled.  [338] 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW 

Heretofore  and  on  January  4,  1944,  the  above  en- 
titled action  came  on  regularly  for  trial  before  the  Hon- 
orable Harry  A.  Hollzer  in  the  above  entitled  court,  sit- 
ting without  a  jury,  plaintiff  being  present  in  person  and 
by  his  counsel.  Roth  &  Brannen  by  Lester  Wm.  Roth  and 
Joseph  J.  Cummins,  and  defendant  being  present  by  its 
counsel,  Loeb  &  Loeb  by  Grant  Cooper,  and  it  having 
been  stipulated  at  the  outset  of  the  trial  by  the  parties 
through  their  respective  counsel  that  the  primary  issues 
for  decision  were  comprised  within  the  first  and  second 
causes  of  action  of  plaintiff*'s  complaint  and  the  answer 
of  defendant,  as  [339]  amended,  and  that  if  the  court 
should  decide  said  causes  of  action  in  favor  of  plaintiff 
that  it  would  be  unnecessar)'  to  try  the  fourth  cause  of 
action,  and  the  third  cause  of  action  having  been  dis- 
missed by  plaintiff,  and  it  further  having  been  stipulated 
by  the  parties  through  their  respective  counsel  that  the 
motion  for  summary  judgment  heretofore  made  by  plain- 
tiff and  the  motion  for  injunction  ]oendente  lite  here- 
tofore made  by  defendant  need  not  be  argued  or  pre- 
sented, and  counsel  for  defendant  having  stated  in  open 
court  that  the  motion  for  injunction  pendente  lite  was 
moot  and  plaintiff  having  stated  that  the  motion  for 
summary  judgment  would  of  necessity  be  decided  by  the 
trial  of  said  first  and  second  causes  of  action,  and  it 
having  been  thereupon  decided  by  said  court  that  said 
motions  and  each  of  them  go  off  calendar  and  said  trial 
having  been  heard  from  day  to  day  on  January  4,  5,  6, 
7.  10  and  11th  and  evidence  both  oral  and  documentary 
having  been  submitted  on  behalf  of  each  of  said  parties 
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and  the  matter  having  been  fully  argued  by  counsel  for 
the  respecttive  parties,  orally  and  in  briefs,  and  having 
thereupon  been  submitted  to  the  court  for  its  decision 
and  said  court  now  being  fully  advised  in  the  premises, 
does  hereby  make  its  findings  of  fact  and  conclusions 
of  law. 

On  the  first  cause  of  action  the  court  finds  that  the 
following  facts  are  true: 

( 1 )  Defendant  is  now,  and  was  at  all  times  herein- 
after mentioned,  a  corporation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of 
Delaware,  and  is  now,  and  was  at  all  times  hereinafter 
mentioned,  qualified  to  do  business  in  the  State  of  Cali- 
fornia, with  its  principal  office  for  the  transaction  of 
business  in  the  City  of  Los  Angeles,  County  of  Los 
Angeles,  State  of  California. 

(2)  On  or  about  November  21,  1938,  plaintiff  and 
defendant  entered  into  a  written  contract,  a  copy  of 
which,  as  [340]  originally  executed,  is  annexed  to  the 
complaint  marked  Exhibit  "A."  Since  November  21, 
1938,  said  contract  has  at  various  and  sundry  times  been 
amended  by  said  parties,  as  per  five  amendments  at- 
tached to  the  stipulation  of  facts  on  file  herein  marked 
Exhibit  "A"  and  Exhibit  "B."  The  said  contract  dated 
November  21,  1938,  as  amended,  \\\\\  hereinafter  in  these 
Findings  be  referred  to  as  "the  contract"  or  "said 
contract." 

(3)  On  or  about  April  10,  1943,  defendant  demanded 
of  plaintiff  that  plaintiff  portray  the  role  of  "Hank" 
in  a  photoplay  then  entitled  ''Fired  Wife."  Plaintiff  re- 
fused to  and  did  not  comply  with  said  demand.  There- 
after,  on   April    15,    1943,   defendant   served    a   written 
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notice  upon  plaintiff  refusing  lo  pay  said  plaintiff  com- 
pensation.    Said  notice  is  as  follows,  to-wit: 

"UNIVERSAL  PICTURES  COMPANY.  INC. 

Universal  City,  California 

April   15,   1943 

Registered  Mail 
Mr.  Robert  Cunimings 
14111  Sherman  Way 
Van  Nuys,  California 

Dear  Mr.  Cummings: 

This  is  to  notify  you  that  by  reason  of  your 
failure,  refusal  or  neglect  to  perform  your  obliga- 
tions under  your  contract  of  employment  with  us 
dated  November  21.  1938,  as  heretofore  amended, 
and  particularly  by  reason  of  your  failure,  refusal 
or  neglect  to  report  to  us  on  April  12,  1943  in 
accordance  with  our  notice  to  you  dated  April  10, 
1943,  we  elect  to  and  do  hereby  exercise  the  right 
granted  us  under  the  provisions  of  paragraph  12 
of  said  contract  to  refuse  to  pay  you  any  compen- 
sation during  the  period  of  such  failure,  refusal  or 
neglect.   [341] 

At  the  time  of  such  failure,  refusal  or  neglect  you 
were  cast  to  portray  a  role  in  a  photoplay,  to-wit : 
the  role  of  'Hank'  in  the  photoplay  now  entitled 
'Fired  Wife'.  By  reason  of  your  failure,  refusal  or 
neglect,  we  are  engaging  another  person  to  portray 
such   role.     We  accordingly  elect  to  and  do  herebv 
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exercise  the  further  right  granted  us  under  the  pro- 
visions of  said  paragraph  12  of  said  contract  to 
refuse  to  pay  you  any  compensation  until  the  com- 
pletion of  such  role  by  such  other  person. 

This  notice  is  served  upon  you  without  prejudice 
to  or  waiver  of  any  other  rights  and/or  remedies 
which  we  may  have  in  the  premises,  all  such  other 
rights  and/or  remedies  being  expressly  reserved  by 
us. 

Very  truly  yours, 
UNIVERSAL  PICTURES  COMPANY,  INC. 

Edward  Muhl  By  Edward  Muhl 

epw  :vv  Assistant  Secretary." 

(4)  The  role  of  ''Hank"  in  the  photoplay  then  entitled 
"Fired  Wife"  was  completed  by  the  person  who  had 
been  substituted  for  plaintiff  to  portray  such  role  on 
May  19,  1943. 

(.S)  On  May  18,  1943,  defendant  served  a  second 
written  notice  upon  plaintiff  advising  plaintiff  that  by 
reason  of  his  refusal  to  play  the  role  of  ''Hank,"  and 
his  suspension  as  a  consequence  of  said  refusal,  that  the 
term  of  said  contract  had  been  extended  for  a  period  of 
five  \veeks  and  two  days  commencing  April  12,  1943.  and 
advising  plaintiff  that  he  was  being  further  suspended. 
Said  written  notice  is  as  follows,  to-wit:   [342] 
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"UNIVERSAL  PICTURES  COMPANY,  INC. 

Universal   City,   California 

May  18,   1943 

Registered  Mail 
Mr.  Robert  Cummings 
c/o  Mr.  Oscar  Cummins 
9441   Wilshire  Boulevard 
Beverly  Hills,  California 

Dear  Mr.  Cummings: 

Your  employment  under  your  contract  of  employ- 
ment with  us  dated  November  21,  1938,  as  here- 
tofore amended,  has  been  suspended  by  reason  of 
your  failure,  refusal  and/or  neglect  to  perform  your 
obligations  under  said  contract,  as  amended,  for  a 
period  of  five  (5)  weeks  and  two  (2)  days  commenc- 
ing April  12,  1943.  This  is  to  notify  you  that  we 
have  elected  to  and  do  hereby  exercise  the  rig^ht 
granted  under  the  terms  of  said  contract,  as  amended, 
to  extend  the  term  of  your  employment  thereunder 
for  a  period  equivalent  to  the  suspension  by  reason 
of  said  failure,  refusal  and/or  neglect. 

Your  employment  under  said  contract,  as  amended, 
will  be  further  suspended  during  the  continuance  of 
your  present  failure,  refusal  and /or  neglect  to  per- 
form your  obligations  thereunder,  and  we  reserve  the 
right  to  extend  your  employment  under  said  contract, 
as  amended,  for  an  equivalent  period. 

This  notice  is  served  upon  you  without  prejudice 
to  or   waiver   of   any   other   rights   and/or   remedies 
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which  we  may  have  in  the  premises,  all  such  other 
rights  and/or  remedies  being  expressly  reserved  [343] 
by  ns. 

Very  truly  yours, 

UNIVERSAL  PICTURES  COMPANY,  INC. 
Edward  Muhl  By  Edward  Muhl 

jab/j  Assistant  Secretary." 

(6)  Between  the  dates  of  April  10,  1943,  and  May  18, 
1943,  both  inclusive,  plaintiff  received  no  notices  of  any 
kind  or  nature  from  defendant  other  than  the  two  above 
pleaded.  No  demand,  oral  or  written,  was  made  by  de- 
fendant at  any  time  after  April  10,  1943  that  plaintiff 
report  to  defendant  in  connection  with  any  other  picture 
or  for  any  services  pursuant  to  said  contract. 

(7)  It  is  not  true  that  on  April  10,  1943,  defendant 
delivered  to  plaintiff  any  telegram  or  specifically  the  fol- 
lowing telegram: 

"You  are  hereby  instructed  to  report  at  our  studio 
at  Universal  City,  California,  at  the  office  of  Mr. 
Dan  Kelley,  at  10  o'clock  Monday  morning,  April 
12  for  the  rendition  of  your  services  under  your 
contract  of  employment  with  us  dated  November  21, 
1938,  as  heretofore  amended  and  extended  in  con- 
nection with  the  portrayal  of  a  role  in  our  photo- 
play now  entitled  'Fired  Wife'  and/or  the  rendi- 
tion of  such  other  services  as  we  may  require  under 
said  contract,  as  amended  and  extended." 

It  is  true  that  on  Saturday,  April  10,  1943,  one  Speers, 
an  employee  of  defendant,  instructed  his  secretary  to 
deposit  with  Western  Union  Telegraph  Co.  three  tele- 
grams, each  addressed  to  the  plaintiff  and  bearing  the 
date  last  mentioned  and  that  each  of  said  telegrams,  ex- 
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cept  as  to  the  address  thereof,  was  worded  identically  as 
the  telegram  above  quoted.  Said  telegrams  were  ad- 
dressed as  follows:   [344] 

One  of  these  telegrams  was  addressed : 
"Mr.  Robert  Cummings 
Care  Oscar  Cummins 
8511   Sunset  Boulevard 
Los  Angeles,   California." 

Another  telegram  was  addressed: 
"Mr.    Robert    CummiH^ 
Care  Oscar  Cummins 
527  California  Bank  Building 
Beverly  Hills,  California." 

The  third  telegram  was  addressed: 
"Mr.  Robert  Cummings 
14111   Sherman  Way 
Van  Nuys,  California." 

It  is  true  that  on  the  same  day  at  approximately  six  o'clock 
P.  M.  Speers'  secretary  left  these  telegrams  at  the  Beverly 
Hills  office  of  the  telegraph  company  and  that  at  about 
10  A.  M.  of  the  following  day.  Western  Union  telegraphed 
defendant  to  the  effect  that  the  locations  described  re- 
spectively, 8511  Sunset  Boulevard,  etc.,  527  California 
Bank  Building,  etc.  were  closed  until  morning  and  also 
that  the  person  addressed  at  14111  Sherman  Way.  etc. 
was  out  of  the  city  and  his  address  unknown  and  that 
the  telegraph  company  had  telephoned  to  Mrs.  Oscar  Cum- 
mins who  would  relay  the  message,  and  further  that  on 
Monday.  April  12.  at  about  6  P.  M.  the  telegraph  com- 
pany wired  defendant  to  the  effect  that  the  telegram  ad- 
dressed to  527  California   Bank  Building.   Beverly  Hills, 
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Calif,  had  been  telephoned  on  the  preceding  morning  to 
the  addressee's  sister-in-law  who  would  relay  the  message 
to  him.  None  of  the  telegrams  was  delivered  in  the  cus- 
tomary manner  either  to  plaintiff  or  to  his  agent  or  in 
fact  to  any  one  purporting  to  be  in  contact  with  plaintiff. 

(8)  The  only  notice  received  by  plaintiff  from  de-  [345] 
fendant  to  report  at  the  studios  of  defendant  was  an  oral 
notice  some  days  prior  to  or  on  or  about  April  10,  1943, 
requiring  plaintiff  to  report  at  the  studios  of  defendant 
on  April  12,  1943.  for  the  purpose  of  portraying  the  role 
of  "Hank"  in  "Fired  Wife."  The  telegrams  above  set 
forth  were  not  delivered  to  plaintiff  as  required  by  the 
contract  or  otherwise,  and  plaintiff  was  never  advised  in 
writing,  or  otherwise,  that  defendant  required  plaintiff 
to  report  at  the  studios  of  defendant  or  at  the  office  of 
Dan  Kelly  on  the  premises  of  defendant  at  10:00  o'clock 
A.  M.  on  the  morning  of  April  12,  1943,  or  anywhere  else 
for  the  rendition  of  services  other  than  the  portrayal  of 
the  role  of  "Hank"  which  might  be  required  by  defendant 
of  plaintiff  under  the  contract.  And  defendant,  in  fact, 
did  not  require  plaintiff  to  report  to  its  studios  or  to  the 
office  of  Dan  Kel/3;  at  10:00  A.  M.  of  April  12,  1943,  or 
anywhere  else,  for  the  rendition  of  any  services  other  than 
the  portrayal  of  the  role  of  "Hank"  in  the  photoplay 
production  "Fired  Wife." 

(9)  No  lay-off  time  was  available  to  defendant  at  the 
time  plaintiff  was  placed  upon  suspensions  and  none  of 
the  suspensions  ordered  by  defendant  were  ordered  be- 
cause of  any  lay-off  time  to  which  defendant  was  en- 
titled. 

(10)  On  May  26.  1943,  plaintiff,  pursuant  to  the 
terms  and  provisions  of  said  contract,  appeared  at  the 
offices  of  the  defendant  and  demanded  of  defendant  pay- 
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ment  of  salary  as  fixed  by  said  contract  for  that  portion 
of  the  week  beginning  May  20.  1943  and  ending  May  22, 
1943.  Said  contract  provides  that  the  payment  of  weekly 
salary  by  defendant  to  plaintiflF  be  made  on  Wednesday 
of  each  week  for  services  rendered  in  the  preceding  week 
from  Monday  to  Saturday,  both  inclusive,  or  for  any 
part  of  such  preceding  week.  Defendant,  at  said  time,  to- 
wit,  on  May  26.  1943,  failed  and  refused  to  pay  salary 
to  plaintiff  in  accordance  with  said  contract  and  the  de- 
mand of  plaintiff  and  did  not  at  said  time.  [346]  and 
has  not  at  any  time  since,  nor  has  anyone  on  behalf  of 
defendant,  paid  said  salary  to  plaintiff  in  accordance  with 
said  contract  and  said  salary  has  not  been  paid. 

(11)  Defendant's  refusal  and  failure  to  pay  salary  to 
plaintiff  for  that  portion  of  the  week  beginning  on  May 
20th  and  ending  on  May  22nd,  both  dates  inclusive,  pur- 
suant to  the  demand  of  plaintiff  made  on  May  26,  1943. 
as  aforesaid,  constituted  a  material  breach  of  said  con- 
tract and  plaintiff  did  promptly,  and  on  May  29,  1943, 
advise  defendant  in  writing  of  said  material  breach  and 
his  election  to  terminate  said  contract  by  reason  of  [347] 
said  breach,  said  written  notice  from  plaintiff  to  defend- 
ant being  as   follows,   to-wit: 

''Universal  Pictures  Co.,  Inc.  May  29,  1943 

Universal  Cit}-.  California 

Under  date  of  May  18.  1943.  you  notified  me  that 
you  considered  my  contract  with  you  dated  November 
21,  1938,  suspended  for  a  period  of  5  weeks  and  2 
days,  commencing  April  12,  1943.  and  you  purported 
to  exercise  a  right  of  extension  with  respect  to  said 
alleged  suspension. 
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Under  second  paragraph  of  said  letter,  you  state 
that  said  contract  is  further  suspended  after  the 
expiration  of  said  period  because  of  my  purported 
faikire,  refusal  and/or  neglect  to  perform  my  obliga- 
tions thereunder.  As  3^ou  are  well  aware,  there  has 
been  no  failure,  refusal  and/or  neglect  of  my  part  to 
perform  my  obligations  under  said  contract  at  any 
time  since  the  expiration  of  said  period  of  5  weeks 
and  2  days,  assuming,  without  admitting,  that  there 
was  such  a  failure  with  respect  to  said  period  of  5 
weeks  and  2  days.  Assuming  that  you  had  the  right 
of  suspension  for  said  period  of  5  weeks  and  2  days, 
such  suspension  would  have  ended  on  May  18,  1943. 
Accordingly,  compensation  was  payable  to  me  under 
said  contract  for  the  period  after  May  18,  1943. 
On  May  26,  1943,  (on  which  date  compensation  un- 
der said  contract  was  payable  to  me),  at  or  about 
2:30  P.  M.,  demand  was,  made  upon  you  for  the 
payment  of  the  compensation  due  and  payable  on 
said  date. 

At  said  time,  you  failed  and  refused  to  pay  me 
the  compensation  which  was  due  and  payable  under 
said  [348]  contract.  Such  failure  and  refusal  was 
a  material  breach  by  you  of  your  obligations  under 
said  contract  and  I  hereby  notify  you  that  I  elect  to 
and  do  hereby  terminate  said  contract  by  reason  of 
such  failure  and  refusal. 

This  notice  is  served  upon  you  without  prejudice 
to  or  waiver  of  any  other  rights'  and/or  remedies 
which  I  may  have  in  the  premises,  all  such  other 
rights  and/or  remedies  being  expressly  reserved  by 
me. 

ROBERT  CUMMINGS" 
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(12)  Thereafter,  on  June  2,  1943,  defendant  advised 
plaintiff  in  writing  that  it  did  not  consider  said  contract 
terminated  and  that  it  did  not  consider  that  there  had 
been  any  breach  of  said  contract.  Said  notice  from  de- 
fendant to  plaintiff,  being-  as  follows,  to-wit : 

''UNIVERSAL  PICTURES  COMPANY,  INC. 

Universal  City,  California 

June  2,  1943 

Registered  Mail 
Mr.  Robert  Cummings 
c/o  Oscar  Cummins 
9441   Wilshire  Boulevard 
Beverly  Hills,  California. 

Dear  Mr.  Cummings : 

This  is  to  acknowledge  receipt  of  your  telegram  of 
June  1,  1943. 

Please  be  advised  that  despite  your  purported  ter- 
mination of  your  contract  with  us,  dated  November 
21,  1938,  we  will  continue  to  treat  and  consider  said 
contract  as  being  in  full  force  and  effect.    [349] 

In  our  notice  to  you  under  date  of  May  18,  1943. 
we  notified  you  that  your  employment  under  said  con- 
tract, as  ajnended,  would  be  further  suspended  dur- 
ing the  continuance  of  your  failure,  refusal  and /or 
neglect  to  perform  your  obligations  thereunder. 

At  no  time  since  April  12,  1943.  up  to  and  in- 
cluding the  present  time,  have  you  notified  us  of 
your  willingness  to  perform  pursuant  to  terms  of 
said  contract,  as  amended.  If  you  are  willing  to  re- 
sume your  services  under  said  contract,  as  amended, 
please  notify  Mr.  Muhl  at  our  studio,  and  upon  your 
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reporting  pursuant  to  such  notification,  we  will  ter- 
minate the  suspension  of  your  employment.  Failing 
such  notification  by  you,  your  employment  will  con- 
tinue in  suspension  during  the  continuance  of  your 
present  failure,  refusal  and/or  neglect  to  perform 
your  obligations  under  said  contract,  as  amended,  and 
until  you  do  report  ready  to  resume  and  perform 
your  services  under  said  contract,  as  amended. 

We  reserve  the  right  to  extend  your  employment 
under  said  contract,  as  amended,  for  a  period  equi- 
valent to  the  period  of  such  suspension,  and  this 
notice  is  served  upon  you  without  prejudice  to  or 
waiver  of  any  other  rights  and/or  remedies  which 
we  may  have  in  the  premises,  all  such  other  rights 
and/or  rem.edies  being  expressly  reserved  by  us. 

Very  truly  yours, 

UNIVERSAL  PICTURES  COMPANY,  INC. 
Edvi-ard  Muhl  By  Edward  Muhl 

jab/j  Assistant  Secretary"   [350] 

(13)  Since  May  29,  1943,  there  has  been  an  inter- 
change of  notices  and  letters  from  defendant  to  plaintiff 
and  from  plaintiff  to  defendant,  the  purport  of  which 
is  that  defendant  claims  that  said  contract  still  exists 
and  subsists  between  plaintiff  and  defendant,  and  plain- 
tiff claims  that  said  contract,  by  reason  of  the  material 
breach  of  defendant  as  herein  alleged,  has  been  ter- 
minated by  plaintiff  as  of  May  29,  194v3,  and  no  longer 
exists  between  them.  All  of  the  written  notices  which 
are  appended  to,  and  made  a  part  of  the  complaint  of 
plaintiff,  the  answer  and/or  amended  answer  of  defend- 
ant, the  affidavit  of  plaintiff  filed  in  connection  with  the 
Motion  for  Summary  Judgment  and  the  Motion  for  Tem- 
porary Restraining  Order  are  authentic  and  were  sent  by 
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defendant  and  received  by  plaintiff,  or  sent  by  plaintiff 
and  received  by  defendant,  as  the  case  may  be.  Since 
the  filing  of  the  above  action  defendant  has  sent,  and 
plaintiff'  has  received,  two  cither  notices  dated  respectively 
November  15.  1943  and  December  20,  1943,  both  of 
which  are  appended  to  the  Stipulation  of  Facts  and  marked 
Exhibit  ''B"  thereto. 

(14)  Prior  to  the  commencement  of  the  above  entitled 
action  an  actual  controversy  did  exist  between  said  par- 
ties, and  it  was  and  is  necessary  for  the  court  to  declare 
the  rig-hts  of  said  parties  arising  from  the  facts  which 
are  herein  found  and  which  were  heretofore  alleged,  the 
plaintiff  having-  asserted  and  still  claiming  that  by  reason 
of  the  facts  heretofore  and  herein  found  said  contract 
was  terminated  as  of  May  19.  1943,  and  the  defendant 
having  asserted  and  still  contending,  among  other  things, 
that  some  of  the  facts  theretofore  alleged  and  herein 
found  to  be  true  were  not  true  and,  that  even  if  true,  said 
contract  still  existed  between  plaintiff  and  defendant. 

On  the  second  cause  of  action,  the  court  finds  the  [351] 
following  facts  to  be  true: 

(1)  The  findings  of  the  first  cause  of  action  contained 
in  Paragraphs  1  to  11,  both  inclusive,  are  hereby  repeated 
and  set  forth  as  findings  in  the  second  cause  of  action,  as 
fully  as  if  set  out  herein  at  length. 

(2)  Under  the  terms  of  said  contract,  defendant  is 
indebted  to  plaintiff  for  salary  and  compensation  earned 
by  plaintiff  for  that  portion  of  the  week  beginning  May 
20,  1943  and  ending  May  22.  1943.  both  dates  inclusive, 
and  for  the  week  beginning  May  24.  1943  and  ending- 
May  29.  1943,  both  dates  inclusive,  in  the  sum  of 
$2,250.00. 
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(3)  Prior  to  the  commencement  of  the  above  entitled 
action,  and  specifically  on  May  26,  1943,  plaintiff  did 
make  demand  of  defendant  for  the  payment  which  had 
become  due  to  plaintiff  under  the  terms  of  said  contract 
for  that  portion  of  the  week  beginning  May  20,  1943  and 
ending  May  22,  1943,  but  defendant  failed,  refused  and 
neglected  to  pay  said  sum  or  any  part  thereof,  and  did 
not  pay  the  sum  thereafter  that  accrued  to  plaintiff  for 
the  week  beginning  May  24,  1943  and  ending  May  29, 
1943,  under  the  terms  of  said  contract,  the  sum  of 
$1,500.00,  and  prior  to  the  commencement  of  said  action 
demand  was  made  for  said  sum  of  $1,500.00  and  defend- 
ant failed,  refused  and  neglected  to  pay  said  sum  of 
$1,500.00  or  any  part  thereof,  and  the  same  has  not 
nor  has  any  part  thereof  been  paid. 

In  respect  of  the  answer  and  all  amendments  there- 
to and  all  special  and  separate  defenses,  formally 
pleaded  and/or  in  respect  of  which  evidence  was  ad- 
duced, the  court  finds  as  follows: 

I. 

All  allegations  of  the  answer,,  all  amendments  there- 
to and  all  allegations  of  all  special  and  separate  de- 
fenses [352]  are  untrue,  except  as  hereinbefore  or  here- 
inafter specifically  found  to  be  true. 

11. 

It  is  true  that  on  or  about  April  3,  1943  plaintiff  in- 
formed defendant  that  he  was  on  the  verge  of  refusing 
the  part  in  the  picture  "Fired  Wife"  because  he  was 
unhappy  about  the  selection  of  the  director  and  the  cast 
of  the  picture.  It  is  not  true  that  on  April  3,  1943  or 
at  any  other  time  plaintiff  informed  defendant  that  he 
would  not  do  the  part  in  the  picture  "Fired  Wife"  because 
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he  was  seriously  thinking-  of  signing  up  with  the  Civil 
Air  Patrol,  or  the  army,  for  the  duration  of  the  war. 
It  is  true  that  on  or  about  April  5,  1943,  plaintiff  in- 
formed defendant  that  he  had  made  up  his  mind  not  to 
do  the  picture.  It  is  not  true  that  on  or  about  April 
5,  1943,  or  at  any  other  time,  plaintiff  informed  defend- 
ant that  he  made  up  his  mind  not  to  do  the  role  of  ''Hank" 
in  the  picture  "Fired  Wife"  or  not  to  do  the  said  picture 
because  he  felt  it  was  his  duty  to  give  100%  of  his  time 
to  war  work  and  that  he  was  signing  up  with  the  Civil 
Air  Patrol  for  the  duration. 

It  is  true  that  for  approximately  one  year  prior  to 
April  5.  1943,  defendant  was  aware  of  the  fact  that 
plaintiif  was  a  flyer  and  devoted  part  of  his  time  to  the 
Civil  Air  Patrol  and  ui)on  a  number  of  occasions  officers 
and  employees  of  defendant  had  observed  plaintiff  wearing 
the  uniform  of  the  Civil  Air  Patrol  on  the  premises  of 
defendant. 

It  is  not  true  that  on  Ai)ril  13th  defendant  informed 
plaintiff's  exclusive  agent,  personal  representative  and 
lawyer,  Oscar  Cummins,  that  defendant  had  theretofore 
been  informed  by  plaintiff  personally  that  he,  plaintiff, 
w^as  going  to  join  or  had  joined  the  Civil  Air  Patrol  for 
the  duration.  It  is  true  that  on  or  about  April  13.  1943, 
defendant  informed  said  Oscar  Cunmiins  that  plaintiff 
had  informed  defendant  that  he  would  not  report  for  [353] 
his  role  in  the  production  of  the  photoplay  "Fired  Wife" 
and  that  plaintiff  did  fail,  refuse  and  neglect  to  report  on 
April  12,  1943  pursuant  to  defendant's  telegram  of  April 
10  or  otherwise  and  that  defendant  informed  said  Oscar 
Cummins  that  in  order  to  establish  a  clear  position  de- 
fendant intended  to  suspend  plaintiff  from  the  payroll 
as  of  that  date  and  it  is  true  that  said  Oscar  Cummins 
acted  in  the  capacity  of  plaintiff's  exclusive  agent,   [)er- 
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sonal  representative  and  lawyer  and  at  said  time  informed 
defendant  that  such  action  was  proper,  that  he  said  Oscar 
Cummins  was  sick  at  the  situation  also  that  he  had  talked 
to  plaintiff  on  the  preceding  night  and  was  trying  to  get 
him  to  come  in  for  further  discussion  with  Speers  and 
Muhl,  and  that  if  plaintiff  did  not  he  understood  that 
defendant  would  have  to  suspend  plaintiff  but  that  he 
the  said  Oscar  Cummins  suggested  that  the  problem 
could  be  solved  by  having  another  director  assigned  to 
the  picture  and  that  he  would  like  to  straighten  it  out. 
It  is  not  true  that  defendant  advised  said  Oscar  Cummins 
that  it  had  been  informed  by  plaintiff  that  he  was  going 
to  join  or  had  joined  the  Civil  Air  Patrol  for  the  dura- 
tion and  would  not  for  that  reason  report  for  the  pro- 
duction of  the  photoplay  "Fired  Wife"  and  it  is  not  true 
that  said  Oscar  Cummins  said  in  response  to  said  state- 
ment of  defendant  that  such  action  was  entirely  proper 
and  that  he  the  said  Oscar  Cummins  was  endeavoring  to 
have  plaintiff"  come  into  defendant's  studio  to  discuss  the 
situation  with  defendant's  assistant  secretary  and  casting 
director, 

III. 

It  is  not  true  that  as  a  direct  result  or  any  result  of 
plaintiff's  representations  and  /or  conduct  as  alleged  in  de- 
fendant's answer  and /or  any  of  its  amendments  or  as  a 
direct  result  or  any  result  of  any  plaintiff"'s  representations 
and/or  conduct  defendant  believed  that  it  was  plaintiff's 
intention  to  devote  100%  of  his  time  to  the  Civil  Air 
Patrol  or  to  the  U.  S.  Army  or  other  [354]  similar  pur- 
suits other  than  his  obligations  under  the  contract  and 
would  not  report  to  defendant  under  the  terms  and  pro- 
visions of  said  contract  or  report  to  the  defendant  at  all 
and  it  is  not  true  that  defendant  believed  it  would  be  a 
useless  and  idle  act  to  make  plans  and  expend  money  for 
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the  preparation  of  productions  and  roles  in  which  plain- 
tiff's unique  and  artistic  talent  would  fit  and  it  is  not 
true  that  defendant  believed  it  would  be  a  useless  and 
idle  act  to  offer  further  roles  to  plaintiff  until  plaintiff 
informed  defendant  that  he  liad  changed  his  plans  or  was 
willing  to  comply  with  the  terms  and  conditions  of  his 
contract.  It  is  true  that  on  the  expiration  of  May  19, 
1943.  the  suspension  of  plaintiff  by  reason  of  his  failure, 
refusal  and  neglect  to  report  to  the  studio  on  April  12, 
1943  had  terminated,  and  that  defendant  did,  after  the 
expiration  of  the  19th  day  of  May,  1943,  have  full  and 
complete  right  to  require  plaintiff"  to  perform  his  obliga- 
tions under  his  contract  and  that  upon  the  expiration  of 
said  19th  day  of  May.  1943.  plaintiff's  rights  to  compen- 
sation under  said  contract  were  fully  restored. 

TV. 

It  is  not  true  that  defendant  relied  on  the  representa- 
tions or  conduct  of  plaintiff  as  set  forth  and  alleged  in 
its  answer  and/or  any  of  the  amendments  thereto,  and 
that  because  of  said  alleged  representations  and/or  con- 
duct, defendant  did  not  make  i)lans  and  did  not  expend 
money  for  the  preparation  of  productions  and  roles  in 
which  plaintiff's  unique  and  artistic  talents  would  fit.  or 
that  defendant  did  not  prevent  further  roles  to  plaintiff. 
It  is  not  true  that  plaintiff  acted  or  relied  upon  the  said 
alleged  representations  or  conduct  of  plaintiff  or  that  to 
protect  its  rights,  defendant  under  the  contract  served 
and  delivered  the  notice  of  Mav  18,  1943.  It  is  true 
that  on  or  about  May  18,  1943,  defendant  did  serve  upon 
and  deliver  to  plaintiff  a  written  notice  as  alleged  in  para- 
graph  III  of  the  first  cause  of  action  of  plain-    [355] 
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tiff's  complaint,  and  it  is  true  that  upon  the  termination 
of  May  19,  1943,  the  services  of  the  substitute  employed 
by  defendant  to  take  the  place  of  plaintiff  for  the  por- 
trayal of  the  role  of  "Hank"  in  the  production  of  the 
photoplay  entitled  "Fired  Wife"  were  completed. 

V. 

It  is  not  true  that  plaintiff  had  knowledge  of  any  of 
the  matters  or  things  set  forth  and  alleged  by  defendant  in 
its  answer,  and/or  any  of  the  amendments  thereto  in 
respect  of  the  alleged  misrepresentations  and/or  conduct 
of  plaintiff,  and  it  is  not  true  that  plaintiff  had  any  knowl- 
edge of  any  kind  that  defendant  was  at  all  times  ready, 
willing,  able  or  anxious  to  use  plaintiff's  services  so  that 
defendant  might  fulfill  its  obligations  under  the  contract. 
It  is  true  that  plaintiff  did  believe  from  and  after  May 
26,  1943,  that  defendant  did  not  care  to  use  his  services 
and  desired  to  keep  plaintiff  off  of  defendant's  payroll 
for  an  indefinite  period  of  time.  It  is  not  true  that  the 
demands  of  plaintiff  for  compensation  were  designedly  or 
in  bad  faith  made  to  the  employees  of  defendant,  and  it 
is  true  that  the  demands  for  compensation  made  by  plain- 
tiff and  on  behalf  of  plaintiff  were  made  to  employees  of 
defendant  who  had  the  authority  and  were  empowered  in 
the  regular  course  of  business  to  make  payment  of  com- 
pensation to  plaintiff  earned  by  plaintiff  under  the  contract 
between  the  dates  May  20  and  May  22,  1943,  both  in- 
clusive. It  is  not  true  that  the  executive  officers  of 
defendant  empowered  to  m.ake  payment  or  authorize  pay- 
ment of  compensation  to  plaintiff  were  not  aware  of 
the  demand  for  compensation  made  by  plaintiff.  On  the 
contrary  it  is  true  that  defendant^-  and  its  duly  authorized 
executive  officers  had  notice  of  such  demands  for  com- 
pensation. 
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VI. 

It  is  not  true  that  after  April  5,  1943,  the  defendant 
did  not  know  that  plaintiff  was  holding  himself  avail- 
able [356]  or  in  readiness  to  perform  all  of  his  obliga- 
tions under  the  contract  or  that  the  defendant  did  not 
know  that  plaintiff  was  at  all  times  ready,  willing,  able 
and  anxious  to  perform  his  services  under  said  contract 
and  to  receive  pay  therefor,  except  that  it  is  true  as  here- 
inbefore already  found  that  plaintiff  did  advise  defendant 
that  he  would  not  perform  the  role  of  "Hank"  in  the 
production  of  the  photoplay  "Fired  Wife."  At  all  times 
after  April  5,  1943.  defendant  did  have  notice  that  plain- 
tiff was  willing  to  perform  all  of  the  services  which  de- 
fendant could  require  plaintiff  to  perform  under  the  con- 
tract, except  the  role  of  "Hank"  in  the  production  of  the 
photoplay  "Fired  Wife."  and  that  on  and  after  May  19. 
1943.  defendant  had  notice  that  plaintiff  was  ready,  will- 
ing, able  and  anxious  to  perform  all  services  that  could 
be  legally  required  from  him  by  defendant  under  the 
contract. 

VII. 

It  is  not  true  that  before  plaintiff  served  the  written 
notice  of  May  29,  1943,  upon  defendant  as  alleged  in 
paragraph  VIII  of  plaintiff's  first  cause  of  action,  or  that 
on  May  27  and  May  28,  1943,  or  at  any  other  time,  that 
plaintiff  acting  through  his  exclusive  agent,  personal  rep- 
resentative and  lawyer,  or  otherwise,  did  lull  or  continue 
to  lull  defendant  into  the  belief  and  reliance  that  plain- 
tiff' was  not  holding  himself  available  for  services  under 
his  contract  and  was  not  demanding  or  expecting  com- 
pensation as  required  by  his  contract,  and  it  is  not  true 
that  plaintiff  through  said  exclusive  agent,  or  otherwise, 
specifically  or  otherwise  informed  defendant,  among  other 
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things,  or  at  all,  that  plaintiff  was  engaged  in  work  in 
connection  with  the  establishment  of  an  air  shuttle  service 
and  that  if  anyone  wanted  plaintiff,  they  would  have  to 
see  General  Arnold  of  the  Army  Air  Corps  to  get  him 
or  that  plaintiff,  through  said  exclusive  agent,  or  other- 
wise, made  any  statement  whatsoever  which  could  in  any 
manner  whatsoever,  directly  or  indirectly,  assert  or  [357] 
suggest  to  defendant  that  plaintiff  was  not  ready,  willing 
and  able  to  perform  all  services  that  might  be  required  of 
plaintiff  under  said  contract. 

VIII. 

It  is  not  true  that  at  no  time  since  April  10,  1943, 
did  plaintiff  intend  to  fulfill  the  terms  and  obligations  of 
said  contract  (except  in  so  far  as  the  performance  of  the 
role  of  "Hank"  in  the  photoplay  "Fired  Wife,"  as  here- 
inbefore already  found)  or  that  at  all  times  since  said 
date  plaintiff  was  devoting  all  his  time  to  the  Civil  Air 
Patrol  and  as  instructor  for  the  Army  Air  Force  Cadets 
at  Mira  Loma  Flying  Academy,  Seventh  Army  Air 
Forces  Flying  Training  Detachment  at  Oxnard,  Cali- 
fornia, or  in  any  other  branch  of  the  armed  forces.  It 
is  true  that  for  some  months  prior  to  April  10,  1943,  de- 
fendant was  attached  to  said  Civil  Air  Patrol  as  a  flyer 
and  as  an  instructor  with  the  full  knowledge  of  defendant. 
It  is  also  true  that  there  was  nothing  in  plaintiff's  attach- 
ment to  said  service  which  prevented  plaintiff  from  ful- 
filling for  defendant  the  duties  and  obligations  required  of 
plaintiff  under  said  contract.  It  is  true  that  since  July 
16,  1943,  plaintiff  has  been  a  member  of  the  Air  Force 
Reserve  of  the  United  States  Army,  but  it  is  not  true 
that  by  reason  of  said  membership,  plaintiff  was  at  any 
time  after  July  16,  1943,  in  any  way  prevented  or  pro- 
hibited from  performing  his  duties  as  required  under  said 
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contract.  It  is  true  that  defendant  has  asserted  a  desire 
to  respect  any  patriotic  motive  or  desire  on  the  part  of 
plaintiff  to  serve  his  country  and  it  is  true  that  defendant 
has  manifested  its  said  respect  and  desire  by  raising  no 
objection  to  the  time  devoted  by  plaintiff'  in  the  service  of 
the  Civil  Air  Patrol  for  many  months  prior  to  April  12, 
1943,  and  has  raised  no  objection  to  such  time  as  plaintiff 
has  devoted  to  the  service  of  the  Civil  Air  Patrol,  or  any 
other  branch  of  the  military  activities  of  the  United  States 
of  America,  since  April  12,  1943.   [358] 

IX. 

It  is  not  true  that  plaintiff  is  wholly  without  equity 
because  of  any  of  the  facts  alleged  in  defendant's  an- 
swer, or  any  of  the  amendments  thereto  or  otherwise,  to 
invoke  the  aid  of  the  court  to  terminate  and  rescind 
plaintiff's  obligations  to  perform  said  contract.  On  the 
contrary,  it  is  true  that  defendant  is  wholly  without  equity 
to  invoke  the  aid  of  this  court  to  prevent  the  termination 
and  cancellation  of  said  contract  by  plaintiff  by  reason 
of  the  default  and  conduct  of  the  defendant  as  herein 
found. 

X. 

It  is  true  that  defendant  has  offered  to  fully  pay  and 
restore  to  plaintiff  any  sums  of  money  or  compensation 
that  the  court  may  find  to  be  due  to  plaintiff  by  virtue 
of  any  mistake  of  fact,  mistake  of  law,  or  for  any  other 
reason  which  may  be  shown  to  exist  by  the  facts.  It  is 
also  true  that  this  offer  of  defendant  was  not  interposed 
until  a  lapse  of  more  than  six  months  after  the  agreement 
had  been  broken  and  plaintiff'  had  given  notice  of  the 
termination  thereof,  and  that  throughout  said  period,  to 
wit,  from  the  date  of  plaintiff's  notice  to  the  date  of  the 
pleading  of  said  defense,  defendant  had  and  has  insisted 
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both  that  it  was  not  obHgated  to  pay  plaintiff  any  com- 
pensation, and  also  that  the  agreement  was  still  in  effect 
and  prohibited  him  from  working  for  anyone  else.  Said 
offer  to  do  equity  was  also  conditioned  upon  the  court 
first  deciding  that  the  money  or  compensation  became 
due  to  plaintiff  on  or  after  May  26,  1943,  and  that  only 
in  the  event  that  the  court  found  such  money  to  be  due 
from  defendant  to  plaintiff  was  defendant  willing  to  do 
equity.  The  court  in  addition  finds  that  defendant's  fail- 
ure and  refusal  to  pay  compensation  to  plaintiff  on  May 
26,  1943,  was  not  the  result  of  mistake  of  fact,  mistake 
of  law,  unavoidable  accident,  fraud,  surprise  or  ignorance, 
but  on  the  contrary  finds  that  said  refusal  to  pay  was 
arbitrary  and  unwarranted.  [359] 

XL 

It  is  not  true  that  plaintiff  is  estopped  to  claim  a 
breach  of  the  contract  on  the  part  of  defendant. 

XII. 
It  is  not  true  that  prior  to  or  at  the  time  of  plaintiff's 
refusal  to  report  to  defendant  at  its  studio  on  April  12, 
1943,  plaintiff  had  notified  defendant  to  the  effect  that 
he  had  determined  to  devote  100%  of  his  time  to  war 
work  or  particularly  that  he  had  signed  up  with  the  Civil 
Air  Patrol  for  the  duration  of  the  war,  and  that  as  a 
consequence  thereof  he  would  not  engage  in  the  work  of 
making  motion  pictures  for  the  duration  of  the  war. 

XIIL 

It  is  not  true  that  from  time  to  time  from  April  5,  to 
May  28,  1943,  inclusive,  or  at  any  other  time,  plaintiff, 
either  in  person  or  through  his  agent,  represented  to  de- 
fendant, directly  or  indirectly,  that  he,  the  said  plaintiff, 
expected  to  join  the  military  service  for  the  duration  of 
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the  war  and  that  as  a  consequence  of  plaintiff's  said  de- 
sire, plaintiff  would  not  report  at  defendant's  studio  to 
portray  the  role  of  "Hank"  in  the  photoplay  "Fired  Wife" 
or  for  any  other  purpose,  or  that  plaintiff'  continued  as 
late  as  May  28  to  lull  defendant  into  the  belief,  personally 
or  through  any  agent,  directly  or  indirectly,  that  he  was 
not  available  for  services  under  the  contract,  and  that  on 
the  contrary  he  was  and  would  be  engaged  in  work  of  a 
military  character  and  that  he  did  not  intend  to  fulfill  his 
obligations  under  the  contract. 

XIV. 

It  is  not  true  that  plaintiff'  was  not  available  at  all  times 
continuously  from  May  19  to  May  29,  1943,  both  inclu- 
sive, to  perform  such  services  as  defendant  might  require 
plaintiff  to  perform  under  the  contract.  On  the  contrary, 
it  is  true  that  plaintiff  was  available  continuously  during 
all  of  said  times  to  [360]  respond  to  any  proper  notice 
which  might  have  been  served  by  defendant  to  perform 
for  defendant  such  services  as  defendant  might  require 
of  plaintiff'  under  said  contract. 

XV. 

It  is  true  that  on  many  occasions  during  the  period 
of  months  prior  to  April  1943  and  on  a  number  of  occa- 
sions after  April  1943  that  by  reason  of  plaintiff's  af- 
filiation and  participation  in  the  operations  of  the  Civil 
Air  Patrol,  plaintiff  was  frecjuently  outside  of  the  County 
of  Los  Angeles ;  it  is  also  true,  however,  that  all  of  plain- 
tiff's activities  in  connection  with  the  Civil  Air  Patrol 
were  had  with  the  knowledge,  consent  and  encourage- 
ment of  defendant  and  that  such  activities  in  no  wa> 
interfered  with  the  obligations  of  plaintiff  to  render 
services  to  defendant  in  accordance  with  the  terms  of 
the  contract. 
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Conclusions  of  Law 

Based   upon    the    foregoing   Findings,    the    Court 
makes  the  following  Conclusions  of  Law: 

I. 

An  actual  controversy  did  exist  between  the  parties  in 
respect  of  the  rights  and  obligations  of  said  parties  aris- 
ing out  of  the  contract  dated  November  21,  1938,  as 
amended. 

IL 

Plaintiff  committed  a  breach  of  said  contract  on  April 
12,  1943,  and  as  a  consequence  of  said  breach  defendant 
had  the  right  to  suspend  plaintiff  from  April  12,  1943 
for  and  during  such  period  as  was  required  for  some 
person  other  than  plaintiff  to  portray  the  role  of  "Hank" 
in  the  photoplay  entitled  "Fired  Wife,"  and  defendant 
had  the  further  right  to  extend  the  period  of  plaintiff's 
contract  for  the  period  of  said  suspension  and  the  further 
right  to  refuse  to  pay  to  plaintiff  any  compensation  dur- 
ing the  period  of  said  suspension,  to  wit,  the  period  re- 
quired [361]  by  some  other  person  to  portray  the  role  of 
"Hank"  in  the  photoplay  'Tired-  Wife." 

in. 

The  period  required  for  some  person  other  than  plain- 
tiff to  portray  the  role  of  "Hank"  in  "Fired  Wife"  was 
the  period  between  April  12,  1943  and  May  19,  1943,  and 
plaintiff  was  therefore  properly  suspended  for  a  period  of 
five  (5)  weeks  and  two  (2)  days  and  defendant  was 
within  its  rights  in  refusing  to  pay  to  plaintiff  compen- 
sation for  a  period  of  five  (5)  weeks  and  two  (2)  days, 
and  had  the  right  to  extend  the  term  of  plaintiff's  exist- 
ing contract  for  a  period  of  five  (5)  weeks  and  two  (2) 
days. 
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IV. 

Defendant  had  actual  notice  and  knowledge  of  plain- 
tiff's activities  with  the  Civil  Air  Patrol  for  several 
months  prior  to  April.  1943,  and  from  April,  1943  to 
and  including-  the  completion  of  the  active  trial  of  the 
within  entitled  action,  and  consented  to  and  approved 
such  activities,  and  the  activities  of  plaintiff  with  the 
Civil  Air  Patrol  during  the  period  of  several  months  prior 
to  April,  1943  and  thereafter  did  not  interfere  with  the 
rendition  of  plaintiff's  services  to  defendant  in  accordance 
with  the  contract. 

V. 
Plaintiff  was  engaged  in  no  activities,  military  or  other- 
wise, which  interfered  with  the  full  and  proper  perform- 
ance of  his  duties  and  obligations  to  defendant  under  the 
terms  of  the  contract. 

VI. 

Defendant  did  not  serve  a  written  notice  upon  plaintiff 
on  April  10,  1943  or  at  any  other  time  to  appear  at  the 
studios  of  defendant  on  April  12,  1943  at  the  hour  of  10 
o'clock  A.  M.  for  the  purpose  of  portraying  the  role  of 
"Hank"  in  a  photo-  [362  J  play  to  be  produced  entitled 
'Tired  Wife."  Defendant  did.  prior  to  April  10,  1943, 
and  on  or  about  April  10.  1943  orally  give  notice  to 
plaintiff  to  appear  at  the  studios  of  defendant  on  April 
12,  1943  at  the  hour  of  10  o'clock  A.  M.  for  the  purpose 
of  portraying  the  role  of  "Hank''  in  a  photoplay  to  be 
produced  entitled  'Tired  Wife"  and  plaintiff  received  said 
oral  notice. 

VII. 

Defendant  did  not.  on  Ai)rii  10.  1943.  at  any  time 
prior  to  April   10,   1943,  or  at  any  time  after  April   10, 
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1943,  serve  notice  upon  plaintiff,  written  or  otherwise, 
requiring  plaintiff  to  appear  at  the  studios  of  defendant 
in  Los  Angeles,  California,  at  the  hour  of  10  o'clock 
A.  M.  on  April  12,  1943,  or  at  any  other  time  for  the 
purpose  of  rendering  services  to  defendant  other  than 
portrayal  of  the  role  of  "Hank"  in  the  photoplay  "Fired 
Wife"  as  defendant  might  rightfully  require  of  plaintiff 
under  the  contract. 

VIIL 

There  was  no  failure,  refusal,  or  neglect  upon  the  part 
of  plaintiff  to  report  to  defendant  for  the  rendition  of 
his  services  at  any  time  between  April  10  and  May  29 
other  than  the  failure,  refusal  and  neglect  of  plaintiff 
to  report  to  defendant  on  April  12,  1943  for  the  purpose 
of  portraying  the  role  of  "Hank"  in  a  motion  picture  pro- 
duction entitled  "Fired  Wife." 

IX. 

Upon  the  termination  of  plaintiff's  suspension  of  five 
(5)  weeks  and  two  (2)  days  commencing  from  April  12, 
1943,  to  wit:  on  May  19,  1943,.  plaintiff'  under  the  con- 
tract was  on  May  20,  1943  automatically  restored  to  his 
rights  under  said  contract  and  entitled  to  compensation, 
including  and  after  said  date. 

X. 

Plaintiff  was  at  all  times  during  the  period  immediately 
prior  to  April  1943  to  and  including  May  29,  1943,  [363] 
ready,  willing,  and  able  to  render  his  services  to  defend- 
ant as  required  by  said  contract,  except  that  plaintiff  was 
not  ready  or  willing  to  render  his  services  to  defendant 
for  the  purpose  of  portraying  the  role  of  "Hank"  in  the 
motion  picture  production  entitled  "Fired  Wife." 
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XI. 

There  was  no  obligation  upon  i)laintiff  under  the  terms 
of  the  contract  to  make  any  statements  to  defendant  upon 
the  termination  of  his  suspension  by  reason  of  his  refusal 
to  play  the  role  of  "Hank"  in  the  motion  picture  produc- 
tion "Fired  Wife"  prior  thereto  or  at  any  other  time  to 
state  to  defendant  that  he  was  ready,  willing  and  able  to 
perform   services   for  defendant  under   said  contract. 

XII. 

It  was  defendant's  obligation  under  said  contract  if  it 
desired  to  use  the  services  of  plaintiff  to  give  notice 
to  plaintiff  of  its  said  desire  and  in  the  absence  of  any 
such  notice  there  was  no  duty  upon  plaintiff  to  assert  to 
defendant  the  readiness,  willingness  or  ability  of  plaintiff 
to  render  services. 

XIII. 

Plaintiff  had  the  right  to  collect  compensation  under 
said  contract  from  and  after  May  19,  1943  to  and  includ- 
ing May  29th  pursuant  to  the  terms  of  said  contract 
and  defendant  was  obligated  to  pay  such  compensation. 

XIV. 

Plaintiff  did  make  a  demand  for  a  part  of  said  com- 
pensation, to  wit,  compensation  for  the  days  of  May  20 
to  22  both  inclusive  on  Alay  26,  1943  and  defendant,  con- 
trary to  the  provisions  of  said  contract,  did  not  meet  said 
demand  and  did  not  pay  said  compensation  nor  did  any- 
one pay  said  compensation  on  defendant's  behalf.  Un- 
der the  terms  of  said  contract,  a  demand  by  plaintiff  for 
said  compensation  was  not  necessary,  and  defendant  [  364  j 
was  obligated  to  pay  plaintiff  under  the  terms  of  said  con- 
tract from  and  after  May  19,  1943,  without  any  demand 
for  such  payment  by  plaintiff. 
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XV. 

Defendant's  refusal  to  pay  to  plaintiff  compensation 
with  or  without  a  demand  by  plaintiff  on  May  26,  1943, 
for  the  days  of  May  20,  21  and  22  and  thereafter  for  the 
week  of  May  22  to  May  29th,  was  unwarranted  and 
arbitrary  and  constituted  a  breach  of  the  contract  in  its 
substantial  and  material  terms. 

XVI. 
There  was  no  estoppel  created  against  plaintiff  nor 
was  there  an  anticipatory  breach  of  said  contract  by 
plaintiff  by  reason  of  the  alleged  statements  purportedly 
made  by  plaintiff  to  defendant's  agents  that  plaintiff  in- 
tended to  devote  100%  of  his  time  to  war  work,  par- 
ticularly to  sign  up  with  the  Civil  Air  Patrol  for  the 
duration  of  the  war,  and  defendant  did  not  have  the  right 
to  and  in  fact  did  not  refuse  to  pay  compensation  to 
plaintiff  by  reason  of  said  alleged  statements,  and  de- 
fendant did  not  have  the  right  to  and  in  fact  did  not 
fail  and  refuse  to  pay  plaintiff  compensation  or  suspend 
plaintiff  or  extend  the  term  of  said  contract  by  reason  of 
said  alleged  statements, 

XVII. 
There  was  no  estoppel  created  against  plaintiff  and 
in  favor  of  defendant  by  reason  of  plaintiff's  alleged 
statements  and  conduct  from  April  5,  1943  to  May  28, 
1943  to  the  effect  that  he  would  join  the  military  service 
for  the  duration  of  the  war,  and  would  not  report  at  de- 
fendant's studio  to  portray  any  role  in  which  he  might  be 
cast  by  defendant,  and  defendant  did  not  refuse  to  and 
did  not  pay  compensation  to  plaintiff  or  suspend  plaintiff 
or  extend  the  term  of  said  contract  by  reason  of  said 
alleged  statements  and/or  its  belief  or  reliance  there- 
on.  [365] 
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XVIII. 

Defendant  was  not  misled  or  lulled  into  any  sense 
of  security  by  plaintiff  by  any  alleged  representation  or 
conduct  of  plaintiff  or  by  anything  said  or  done  by  plain- 
tiff directly  or  indirectly  and  plaintiff  is  not  estopped  to 
terminate  said  contract  by  reason  of  any  averments  made 
by  defendant  in  its  answer  as  amended  or  in  any  separate 
defenses  pleaded  or  asserted  by  defendant;  and  defendant 
did  not  fail  to  pay  plaintiff  compensation  or  suspend  the 
services  of  plaintiff  or  extend  the  term  of  the  contract 
by  reason  of  being  misled  or  lulled  into  a  sense  of  security 
by  plaintiff  or  by  reason  of  any  of  the  averments  made 
by  defendant  in  its  answer  as  amended  or  in  any  of  the 
separate  defenses  pleaded  or  asserted  by  defendant. 

XIX. 

Said  contract  between  plaintiff'  and  defendant  did  not 
require  the  continuous  physical  presence  of  plaintiff  in  Los 
Angeles  County,  in  order  for  plaintiff  to  be  available  to 
defendant,  and  plaintiff  was  at  all  times  mentioned  in  the 
pleadings  fully  available  to  defendant  under  the  terms 
and  provisions  of  said  contract.  Plaintiff's  temporary 
absence  from  Los  Angeles  County  while  rendering  services 
for  the  Civil  Air  Patrol  was  with  the  knowledge  and 
consent  of  defendant  and  did  not  interfere  with  plaintiff's 
availability  to  defendant. 

XX. 

Defendant  is  not  entitled  to  any  relief  by  reason  of  its 
alleged  offer  to  do  equity  and  defendant  has  not  in  fact 
made  any  offer  to  do  equity  which  has  any  legal  or 
equitable  or  moral  persuasiveness. 
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XXI. 

Defendant's  conduct  in  refusing  to  pay  compensation 
to  plaintiff  on  and  after  May  26,  1943  in  accordance  with 
the  terms  of  said  contract  was  calculated,  arbitrary  and 
unwarranted  and  was  not  [366]  the  result  of  mistake,  un- 
avoidable accident,  fraud,  surprise,  or  ignorance,  and 
was  not  predicated  upon  any  of  the  alleged  representa- 
tions of  plaintiff  as  set  forth  in  defendant's  answer  as 
amended  or  as  separate  and  distinct  defenses  in  its  answer 
and  amendments  thereto,  or  adduced  in  the  form  of  evi- 
dence at  the  time  of  trial. 

XXII. 

Plaintiff  is  entitled  to  a  termination  of  said  contract 
as  of  May  29,  1943. 

XXIII. 

Plaintiff  is  entitled  to  a  judgment  for  compensation 
earned  by  plaintiff  under  said  contract  for  the  period 
from  May  20,  1943  to  May  29,  1943,  both  dates  inclu- 
sive, at  the  rate  provided  for  in  said  contract,  to  wit: 
$2,250.00. 

XXIV. 

Plaintiff  is  entitled  to  his  costs  of  suit. 

Let  Judgment  Be  Entered  Accordingly. 

Dated,  Los  Angeles,  California,  August  24,  1944. 

H.  A.  Hollzer 

Judge 

[Endorsed]:    Filed  Aug.  24,  1944.   [367] 
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In  the  District  Court  of  the   United   States 

Southern  District  of  California 

Central   Division 

No.  3242-H 

ROBERT  CUMMINGS, 

Plaintiff, 
vs. 

UNIVERSAL   PICTURES   COMPANY,   INC., 
a  corporation, 

Defendant. 


UNIVERSAL   PICTURES  COMPANY,  INC., 
a  corporation, 

Cross-Complainant, 
vs. 

ROBERT  CUMMINGS, 

Cross-Defendant. 

JUDGMENT 

Heretofore  and  on  January  4,  1944,  the  above  entitled 
action  canie  on  regularly  for  trial  before  the  Honorable 
Harry  A.  Hollzer  in  the  above  entitled  court,  sitting  with- 
out a  jury,  plaintiff  being  present  in  person  and  by  his 
counsel.  Roth  &  Brannen  by  Lester  Wm.  Roth  and  Joseph 
J.  Cummins,  and  defendant  being  present  by  its  coun- 
sel, Loeb  &  Loeb  by  Grant  Cooper,  and  it  having  been 
stipulated  at  the  outset  of  the  trial  by  the  parties  through 
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their  respective  counsel  that  the  primary  issues  for  de- 
cision were  comprised  within  the  first  and  second  causes 
of  action  of  plaintiff's  complaint  and  the  answer  of  de- 
fendant as  [368]  amended  and  that  if  the  court  should 
decide  said  causes  of  action  in  favor  of  plaintiff  that  it 
would  be  unnecessary  to  try  the  fourth  cause  of  action, 
and  the  third  cause  of  action  having  been  dismissed  by 
plaintiff,  and  it  further  having  been  stipulated  by  the 
parties  through  their  respective  counsel  that  the  motion 
for  summary  judgment  heretofore  made  by  plaintiff  and 
the  motion  for  injunction  pendente  lite  heretofore  made 
by  defendant  need  not  be  argued  or  presented,  and  coun- 
sel for  defendant  having  stated  in  open  court  that  the 
motion  for  injunction  pendente  lite  was  moot  and  plaintiff 
having  stated  that  the  motion  for  summary  judgment 
would  of  necessity  be  decided  by  the  trial  of  said  first 
and  second  causes  of  action,  and  it  having  been  thereupon 
decided  by  said  court  that  said  motions  and  each  of  them 
go  off  calendar  .  and  said  trial  having  been  heard  from 
day  to  day  on  January  4,  5,  6,  7,  10  and  11th  and  evi- 
dence both  oral  and  documentary  having  been  submitted 
on  behalf  of  each  of  said  parties  and  the  matter  having 
been  fully  argued  by  counsel  for  the  respective  parties, 
orally  and  in  briefs,  and  having  thereupon  been  submitted 
to  the  court  for  its  decision  and  said  court  now  being 
fully  advised  in  the  premises,  and  the  Court  having 
made  its  Findings  of  Fact  and  Conclusions  of  Law, 
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Now,  Therefore,  It  Is  Ordered,  Adjudged,  Decreed  and 
Declared : 

(1)  The  written  contract  between  plaintiff  and  de- 
fendant dated  November  21,  1938,  as  amended,  is  de- 
clared terminated  as  of  the  expiration  of  the  working 
day  of  May  29,  1943.  and  said  contract  as  amended  is 
declared  as  of  said  date  to  be  cancelled  and  of  no  force 
and  effect  and  not  binding  upon  either  plaintiff  or  de- 
fendant after  May  29.   1943.   [369] 

(2)  Plaintiff  have  judgment  against  defendant  for  the 
sum  of  $2,250.00,  and  his  costs  of  suit  incurred  herein, 
in  the  amount  of  $70.45. 

Dated,  Los  Angeles,  California,  August  24,  1944. 

H.  A.  Hollzer 

Judge 


Judgment  entered  Aug.  24,  1944.  Docketed  Aug.  24, 
1944.  C.  O.  Book  27,  page  446.  Edmund  L.  Smith,  Clerk, 
by   L.   Wayne  Thomas,    Deputy   Clerk. 


[Endorsed]:    Filed  Aug.   24,   1944.    [370] 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  NEW  TRIAL. 

Defendant  and  cross-complainant  (herein  sometimes 
referred  to  as  ''defendant")  moves  the  Court  to  set  aside 
the  Findings  of  Fact  and  Conclusions  of  Law  and  Judg- 
ment made  and  entered  in  the  above  entitled  cause  on  the 
24th  day  of  August,  1944,  and  to  grant  defendant  a  new 
trial  on  the  grounds: 

1.  That  the  judgment  is  contrary  to  law,  in  this: 

(a)  At  the  time  of  bringing  said  action,  for  [371] 
a  long  time  prior  thereto,  and  at  all  times  since, 
plaintiff  and  cross-defendant  (sometimes  herein  re- 
ferred to  as  "plaintiff")  was  in  default  under  the 
terms  of  the  contract  alleged  in  plaintiff's  complaint, 
and  had  repudiated  said  contract,  and  had  not  re- 
tracted such  repudiation;  and 

(b)  Defendant  had  not  committed  any  breach,  or 
any  material  breach,  of  said  contract. 

2.  The  evidence  is  insufficient  to  justify  the  decision, 
in  this: 

(a)  There  is  no  substantial  evidence  to  justify 
the  termination  or  rescission  of  the  contract  alleged 
in  plaintiff's  complaint. 

(b)  The  evidence  shows,  without  conflict,  (1)  that 
at  the  time  of  bringing-  said  action,  for  a  long  time 
prior  thereto,  and  at  all  times  since,  plaintiff  was  in 
default  under  the  terms  of  the  contract  alleged  in 
plaintiff's  complaint,  and  had  repudiated  said  con- 
tract, and  had  not  retracted  such  repudiation;  and 
(2)  that  defendant  had  not  committed  any  breach,  or 
any  material  breach,  of  said  contract. 
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(c)  There  is  no  substantial  evidence  to  show  that 
any  of  the  alleged  breaches  of  said  contract  on  the 
part  of  defendant  were,  or  are,  material  breaches. 

(d)  There  is  no  substantial  evidence  to  show  that 
defendant  breached,  or  threatened  to  breach,  any  of 
the  conditions  of  said  contract  to  be  performed  by 
defendant. 

(e)  There  is  no  substantial  evidence  to  show  that 
plaintiff  had  performed,  or  had  offered  to  perform, 
the  duties  and  obligations  on  his  part  to  be  per- 
formed under  said  contract.   [372] 

(f)  There  is  no  substantial  evidence  to  show  that 
defendant  waived  any  of  its  rights  under  said  con- 
tract. 

This  motion  is  made  upon  the  pleadings,  records,  files, 
proceedings,  evidence,  and  reporter's  transcript  of  the  tes- 
timony in  the  above  entitled  cause. 

Wherefore,  defendant  prays  that  an  order  may  be  en- 
tered in  said  cause  setting  aside  the  Findings  of  Fact 
and  Conclusions  of  Law  and  the  Judgment  made  and 
entered  in  said  cause,  and  that  a  new  trial  of  the  issues 
in  said  cause  may  be  had,  and  for  such  further,  and  dif- 
ferent relief  as  may  be  proper. 

Dated  September  1,  1944. 

JOSEPH  L.  LEWINSON 

LOEB  &  LOEB 

By  Joseph  L.  Lewinson 

[Endorsed]:     Filed  Sep.   1,   1944.    [373] 
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[Title  of  District  Court  and  Cause.] 

MEMORANDUM  OF  CONCLUSIONS, 

Judge  Hollzer's  Calendar, 
October  30,   1944 

Defendant  has  moved  for  a  new  trial.  In  its  Memo- 
randum of  Points  and  Authorities  filed  in  support  of 
said  motion,  defendant's  counsel  have  stressed  three 
points.  In  a  prefatory  statement  in  said  memorandum, 
counsel  assert  "we  shall  ask  the  Court  particularly  to  con- 
sider these  questions: — 

"Was  plaintiff,  who  without  color  of  right  and 
under  aggravating  circumstances  breached  his  con- 
tractual duty  to  play  the  role  of  'Hank'  in  'Fired 
Wife,'  entitled  to  receive  $250.00  a  day  after  the 
completion  of  that  production  and  until  he  might 
properly  be  directed  to  play  a  similar  role  in  [398] 
a  like  production,  in  order  that  he  might  have  an 
opportunity  again  to  breach  his  contract;  and  was 
he  entitled  to  carry  on  such  a  course  of  conduct  for 
a  period  of  five  years,  to  the  end  that  he  might  do 
no  work  but  nevertheless  collect  $250.00  a  day  dur- 
ing intervals  between  pictures?  Is  an  afifirmative 
answer  to  this  question  required,  even  though  at  the 
time  of  plaintiff's  breach  he  announced  that  he  would 
again  breach  his  contract  if  he  were  properly  re- 
quired by  defendant  in  the  future,  pursuant  to  the 
contract,  to  perform  a  role  in  a  picture  similar  to 
'Fired  Wife,'  or  any  other  role  in  any  other  picture, 
under  a  director  of  defendant's  choice?  After  breach- 
ing and  renouncing  this  contract,  was  plaintiff  en- 
titled to  rescind  it  even  though  defendant  failed  to 
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make  compensation  available  to  plaintiff,  although 
plaintiff  had  not  recanted  or  notified  defendant  he 
would  perform  in  the  future." 

The  three  main  points  presented  in  defendant's  memo- 
randum are  the  following: 

Firstly,  counsel  contend,  "Having  himself  breached  the 
contract,  plaintiff  is  not  entitled  to  rescind,  even  though 
defendant  might  have  committed  subsequent  breaches." 

Secondly,  it  is  claimed,  "Plaintiff"  is  not  entitled  to 
rescind,  because  he  repudiated  the  contract  by  refusing  to 
work  for  the  duration  and  also  by  refusing  to  work 
except  on  conditions  not  in  the  contract."   [399] 

Lastly,  it  is  urged,  "Assuming  defendant  were  in  de- 
fault, plaintiff  still  would  not  be  entitled  to  rescind  the 
contract." 

If  the  questions  and  the  contentions  above  quoted  were 
justified  by  and  were  relevant  to  the  facts  of  this  case, 
as  established  by  the  record,  we  would  not  hesitate  to 
analyze  and  discuss  the  same  at  length.  However,  as  we 
appraise  the  record  and  the  inferences  which  fairly  may 
be  drawn  therefrom,  the  facts  out  of  which  the  action 
at  bar  has  arisen  dift'er  materially  from  those  included 
among  the  basic  assumptions  upon  which  the  above 
quoted  questions  and  contentions  necessarily  rest. 

For  example,  the  Court  made  no  finding — nor  do  we 
believe  such  finding  ought  to  have  been  rendered — to 
the  effect  that  plaintiff  refused  "to  play  the  role  of  'Hank' 
in  'Fired  Wife',"  so  as  to  be  "entitled  to  receive  $250.00 
a  day  after  the  completion  of  that  production  and  until 
he  might  properly  be  directed  to  play  a  similar  role  in 
a  like  production,  in  order  that  he  might  have  an  op- 
portunity again  to  breach  his  contract." 
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Again,  no  finding  was  made — and  we  are  satisfied  that 
no  finding  ought  to  have  been  reached — to  the  efifect  that 
plaintiff  threatened  or  intended  "to  carry  on  such  a 
course  of  conduct  for  a  period  of  five  years,  to  the  end 
that  he  might  do  no  work  but  nevertheless  collect  $250.00 
a  day  during  intervals  between  pictures." 

Likewise,  no  finding  was  made — and  we  believe  that  no 
finding  ought  to  have  been  made — to  the  effect  that  plain- 
tiff "announced  that  he  would  again  breach  his  contract 
if  he  were  properly  required  by  defendant  in  the  future, 
pursuant  to  the  contract,  to  perform  a  role  in  a  pic- 
ture similar  to  'Fired  Wife,'  or  any  other  role  in  any 
other  [400]  picture,  under  a  director  of  defendant's 
choice." 

Furthermore,  no  finding  was  made — and  we  are  per- 
suaded that  no  finding  out  to  have  been  entered — to  the 
effect  that  prior  to  defendant's  default  arising  from 
the  fact  that  "defendant  failed  to  make  compensation  avail- 
able to  plaintiff."  (Defendant's  default  amounted  to  more 
than  a  mere  failure;  it  was  an  intentional  refusal  to 
pay  the  compensation  due  to  plaintiff),  the  latter  had 
given  notice  "renouncing  this  contract,"  or  that  at  any 
time  he  had  performed  or  omitted  any  act,  as  a  conse- 
quence of  which  he  should  have  "notified  defendant  he 
would  perform  in  the  future." 

In  a  rather  comprehensive  memorandum  of  conclusions 
filed  subsequent  to  the  submission  of  this  cause,  we  en- 
deavored to  set  forth  the  salient  features  of  the  record, 
including  admissions  made  at  various  stages  of  the  pro- 
ceeding. A  reading  of  said  memorandum  should  make  it 
clear  that  we  disagree  with  defendant's  conception  of  the 
facts  in  important  particulars  therein  pointed  out. 
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In  support  of  defendant's  contentions  counsel  have 
cited  decisions  arising  out  of  facts  differing  materially 
from  those  which  we  have  found  have  been  established 
in  the  instant  suit.  In  none  of  the  cases  cited  did  the 
contract  construed  therein  contain  provisions  analogous 
to  those  comprising  the  essential  terms  of  paragraph 
twelve  of  the  contract  involved  herein.  Nor  did  the  facts 
in  any  of  said  actions  disclose  that  the  parties  had  pur- 
sued a  course  of  conduct  applying  and  construing  the 
agreement  similar  to  the  course  which  the  litigants  here 
had  followed. 

In  the  aforementioned  memorandum  of  conclusions  we 
pointed  out  that  according  to  the  evidence  which  we  re- 
gard as  credible  the  only  obligation  which  plaintiff  re- 
fused to  [401]  perform  was  to  portray  the  role  of 
''Hank"  in  the  photoplay  "Fired  Wife."  The  provisions 
of  said  paragraph  twelve,  so  far  as  pertinent  here, 
specified  that  in  the  event  of  plaintiff's  refusal  to  per- 
form any  of  his  obligations,  defendant  had  the  right  to 
terminate  said  contract,  or,  at  its  option,  refuse  to  pay 
plaintiff  any  compensation  during  the  period  of  such 
refusal  and  to  extend  the  term  of  said  agreement  and  all 
of  its  provisions  for  a  i)eriod  equivalent  to  all  of  the 
period  during  which  such  refusal  continued,  provided 
that  if  at  the  time  of  such  refusal  plaintiff  had  been  cast 
to  portray  a  role  in  a  photoplay  and  should  another  per- 
son be  engaged  to  portray  such  role,  then  defendant  had 
the  right  to  refuse  to  pay  plaintiff'  any  compensation  until 
the  completion  of  such  role  by  such  other  person. 
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Furthermore,  as  pointed  out  in  said  memorandum  of 
conclusions,  plaintiff's  dispute  with  defendant's  representa- 
tive arose  primarily  out  of  the  latter's  repudiation  of  cer- 
tain verbal  promises  and  representations  he  had  made  to 
the  former  respecting  the  director  and  the  cast  to  be 
selected  for  the  production  of  the  photoplay  "Fired  Wife," 
in  v^^hich  plaintiff  had  been  scheduled  to  portray  the  lead- 
ing male  role.  When  he  contended  that  defendant's  agent 
should  live  up  to  said  promises  and  representations  and 
when  plaintiff's  agent  urged  that  the  dispute  could  be 
adjusted  by  the  defendant  assigning  an  outstanding  di- 
rector to  direct  the  production  of  said  photoplay,  the 
latter  insisted,  so  to  speak,  upon  holding  plaintiff  to  the 
strict  letter  of  his  bond.  Under  the  contract,  defendant 
could  take  the  strict  legal  position  that  plaintiff  was  ob- 
ligated to  "perform  and  render  his  services  ***** 
conscientiously  and  to  the  full  limit  of  his  ability,"  and 
also  that  while  it  was  a  perfectly  natural  and  indeed 
laudable  ambition  on  his  part  to  seek  to  portray  [402] 
leading  roles  in  photoplays  directed  by  an  outstanding 
director  and  in  which  other  principal  parts  would  be  por- 
trayed by  outstanding  artists  in  the  motion  picture  in- 
dustry, nevertheless,  said  agreement  was  silent  respect- 
ing any  obligation  on  defendant's  part  relative  to  any 
promises  or  representations  of  the  character  aforemen- 
tioned. In  other  words,  when  plaintiff  insisted  that  de- 
fendant fulfill  the  promises  made  by  its  agent,  the  latter, 
in  effect,  replied  after  the  manner  of  a  famous  character 
in  Shakespeare's  "Merchant  of  Venice" — "I  cannot  find 
it;  'tis  not  so  in  the  bond." 
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In  the  final  analysis,  as  we  construe  the  record  before 
us,  by  his  eflforts  to  compel  defendant's  representative 
to  comply  with  said  promises  and  representations,  plain- 
tiff was  doing  his  utmost  in  good  faith  to  insure  the  suc- 
cessful production  of  the  photoplay  "Fired  Wife."  While, 
no  doubt,  such  success  would  have  enhanced  his  prestige 
as  an  actor,  it  is  equally  clear  that  the  same  might  well 
have  redounded  to  the  defendant's  benefit,  financially  and 
otherwise.  Under  such  circumstances,  we  cannot  construe 
plaintiff's  conduct  as  an  attempt  to  injure  defendant  or 
to  terminate  said  contract  or  to  breach  any  of  his  obliga- 
tions thereunder,  much  less  as  constituting  bad   faith. 

Again,  as  stated  in  said  memorandum  of  conclusions, 
under  the  facts  as  the  Court  has  found  them  to  be — and 
as  we  believe  virtually  conceded  by  defense  counsel  during 
one  of  the  oral  arguments — plaintiff's  refusal  to  portray 
the  role  of  "Hank"  did  not  accord  to  his  employer  both 
"the  right  to  extend  the  term  of  this  agreement  and  all 
of  its  provisions"  and,  in  addition,  the  further  right  to 
refuse  to  pay  any  compensation  to  him  during  the  period 
ensuing  upon  the  completion  of  said  role  by  the  person 
engaged  to  portray  the  same.  [403] 

To  plaintiff,  as  we  pointed  out  in  said  memorandum, 
of  conclusions,  defendant's  obligation  to  pay  him  com- 
pensation w^as  the  most  important  provision  of  this  agree- 
ment. Defendant's  refusal  to  pay  the  same  was  deliberate 
and  intentional.  In  adopting  that  course  defendant  acted 
at  its  peril.  By  such  refusal  and  default  on  its  part,  de- 
fendant gave  to  plaintiff  the  correlative  right  to  terminate 
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said  contract.     He  availed  himself  of  that  right  and  no- 
tified defendant  to  that  effect. 

Finally,  we  desire  to  add  that  in  our  view  of  the  record 
defendant's  attack  upon  plaintiff's  good  faith  and  upon 
his  patriotism  is  clearly  without  merit.  With  respect  to 
his  good  faith,  the  comments  heretofore  made  should  suf- 
fice. As  to  plaintiff's  patriotism,  the  evidence  abundantly 
established — indeed,  there  was  not  a  scintilla  of  proof  to 
the  contrary — that  long  before  the  controversy  in  suit 
arose  plaintiff  had  become  an  experienced,  competent  air- 
plane pilot;  that  he  had  volunteered  for  enlistment  as  a 
pilot  in  the  Armed  Forces  of  our  country,  but  had  been 
rejected  solely  because  of  his  age,  and  that  having  been 
barred  from  the  latter  service  he  was  doing  his  next 
best  by  serving  as  a  member  of  the  Civil  Air  Patrol, 
more  particularly  by  instructing  others  how  to  pilot  an 
airplane.  In  addition,  he  had  volunteered  to  serve  over- 
seas as  an  actor  in  the  presentation  of  the  programs 
conducted  under  the  auspices  of  U.  S.  O.  Camp  Shows, 
but  had  been  prohibited  from  so  doing  through  no  fault 
of  his  own. 

Upon  the  record,  therefore,  as  we  understand  it,  we  see 
no  escape  from  the  conclusions  announced  in  the  findings 
and  judgment  heretofore  rendered.  Accordingly,  we  hold 
that  defendant's  motion  for  a  new  trial  should  be  denied. 

Copies  to  counsel. 

[Endorsed]:    Filed  Oct.  30,  1944.  [404] 
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At  a  stated  term,  to-wit:  The  September  Term,  A.  D. 
1944,  of  the  District  Court  of  the  United  States  of 
America,  within  and  for  the  Central  Division  of  the 
Southern  District  of  CaHfornia,  held  at  the  Court  Room 
thereof,  in  the  City  of  Los  Angeles  on  Monday  the  30th 
day  of  October  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  forty-four. 

Present : 

The   Honorable   Harry   A.    Hollzer,    District   Judge. 
No.  3242-H 

Robert  Cummings, 

Plaintiff, 

vs. 

Universal   Pictures  Co.,   Inc.,  a  corporation. 

Defendant. 

Universal  Pictures  Co.,  a  Corp., 

Cross-Complainant, 

vs. 

Robert  Cummings, 

Cross-Defendant. 

For  the  reasons  set  forth  in  the  Memorandum  of  Con- 
clusions this  day  filed,  it  is  ordered  that  defendant's  motion 
for  a  new  trial  be,  and  the  same  is,  denied.  [405  J 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL. 

Notice  is  hereby  given  that  Universal  Pictures  Com- 
pany. Inc.,  a  Corporation,  defendant  and  cross-complain- 
ant in  the  above  entitled  action,  hereby  appeals  to  the 
United  vStates  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  final  judgment  [406]  entered  in  this 
Court  on  August  24,  1944. 

Dated  November  15th,  1944. 

LOEB  &  LOEB 
JOSEPH  L.  LEWINSON 
By  Joseph  L.  Lewinson 

Attorneys  for  said  Defendant  and  Cross- 
Complainant. 

Names  and  Addresses  of  Attorneys : 

Roth  and  Brannan,  621  South  Hope  Street,  Los  Angeles 
14,  California.  Joseph  J.  Cummins,  739  South  Hope 
Street,  Los  Angeles  14,  California,  Attorneys  for  Plain- 
tiff and  Cross-Defendant. 

Loeb  &  Loeb,  523  West  Sixth  Street,  Los  Angeles  14, 
California.  Joseph  L.  Lewinson,  621  South  Hope  Street, 
Los  Angeles  14,  California,  Attorneys  for  Defendant  and 
Cross-Complainant. 

[Endorsed]  :  Filed  &  mailed  copy  to  Roth  &  Brannan, 
and  Joseph  J.  Cummins,  attorneys  for  plaintiff,  Nov.  15, 
1944.  [407] 
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[Title  of  District  Court  and  Cause.] 

SUPERSEDEAS  AND  COST  BOND. 

Know  All  Men  By  These  Presents,  that  we,  Universal 
Pictures  Company,  Inc.,  a  Corporation,  as  principal,  and 
the  Fidelity  and  Deposit  Company  of  Maryland,  as  surety, 
are  held  and  firmly  bound  unto  Robert  Cummings  in  the 
full  and  just  sum  of  Two  Thousand  Seven  Hiundred  Fifty 
Dollars  ($2,750.00).  to  be  paid  to  the  said  Robert  [408] 
Cummings,  his  heirs,  executors,  administrators,  or  as- 
signs, to  which  payment,  well  and  truly  to  be  made,  we 
bind  ourselves,  our  successors,  or  assigns,  jointly  and 
severally  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  13th  day  of  No- 
vember, 1944. 

Whereas,  on  August  24,  1944,  a  judgment  was  ren- 
dered in  the  above  entitled  Court  in  favor  of  said  Robert 
Cummings  and  against  said  Universal  Pictures  Company, 
Inc.,  a  Corporation,  and  the  said  Universal  Pictures  Com- 
pany, Inc.,  a  Corporation,  has  appealed  from  said  judg- 
ment to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth   Circuit; 

Now,  the  condition  of  the  above  obligation  is  such  that 
if  the  said  Universal  Pictures  Company.  Inc..  a  Corpora- 
tion, shall  prosecute  said  appeal  mth  effect,  and  satisfy 
the  said  judgment  in  full,  together  with  costs,  interest, 
and  damages  for  delay,  if  for  any  reason  the  appeal  is 
dismissed  or  the  judgment  is  affirmed,  and  shall  satisfy 
in  full  such  modification  of  the  judgment  and  such  costs. 
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interest,  and  damages  as  the  appellate  court  may  adjudge 
and  award,  then  the  above  obligation  to  be  void,  otherwise 
to  remain  in  full  force  and  virtue. 

UNIVERSAL  PICTURES  COMPANY,  INC. 
By  H.  T.  Brewster 

Assistant  Treasurer 

FIDELITY  AND  DEPOSIT  COMPANY  OF 
MARYLAND 

By  W.  M.  Walker 
W.  M.  Walker, 

Attorney  in  Fact.      (Seal) 

Attest  Theresa  Fitzgibbons 
Theresa  Fitzgibbons, 
Agent. 

State  of  California 
County  of  Los  Angeles — ss: 

On  this  13th  day  of  November,  1944,  before  me,  S.  M. 
Smith,  a  Notary  Public,  in  and  for  the  said  County  of 
Los  Angeles,  State  of  California,  residing  therein,  duly 
commissioned  and  sworn,  personally  appeared  W.  M. 
Walker,  known  to  me  to  be  the  Attorney-in-Fact,  and 
Theresa  Fitzgibbons,  known  to  me  to  be  the  Agent  of  the 
Fidelity  and  Deposit  Company  of  Maryland,  the  Corpora- 
tion that  executed  the  within  instrument,  and  acknowl- 
edged to  me  that  they  subscribed  the  name  of  the  Fidelity 
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and  Deposit  Company  of  Maryland  thereto  and  their  own 
names  as  Attorney-in-Fact  and  Agent,  respectively. 

(Seal)  S.  M.  SMITH 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

My  Commission  Expires  February  18,  1946. 


'  The  foregoing  bond  is  hereby  approved,  and  is  to  stand 
as  a  supersedeas  until  the  final  determination  of  the 
appeal. 

Dated  November  15,  1944. 

BEN  HARRISON 
United  States  District  Judge. 

Examined  and  recommended  for  approval  as  provided 
in  Rule  8. 

LOEB  &  LOEB 
JOSEPH  L.  LEWINSON 
By  Donald  Armstrong 
Attorneys  for  Defendant  and  Cross-Complainant. 

[Endorsed]:    Filed  Nov.  15,  1944.   |409] 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK. 

I,  Edmund  L.  Smith,  Clerk  of  the  District  Court  of 
the  United  States  for  the  Southern  District  of  California, 
do  hereby  certify  that  the  foregoing  pages  numbered  from 
1  to  421  inclusive  contain  full,  true  and  correct  copies 
of  Complaint  for  Declaratory  and  Other  ReHef ;  Answer; 
Order  for  Removal  to  Federal  Court  and  Stay  of  Proceed- 
ings; Certificate  of  Clerk  of  Superior  Court;  Order  to 
Show  Cause;  Cross-Complainant's  Memorandum  of 
Points  and  Authorities  on  Application  for  Temporary  In- 
junction; Counterclaim;  Affidavit  of  Robert  Speers;  Let- 
ter dated  October  29,  1943  to  Clerk  from  Roth  and 
Brannan;  Answer  to  Counterclaim;  Notice  of  Motion  for 
Summary  Judgment;  Affidavit  of  Robert  Cummings  re 
Preliminary  Injunction;  Affidavit  of  Oscar  R.  Cummins; 
Affidavits  of  B.  W.  Steinberg,  Daniel  J.  Kelley,  Herman 
D.  Cook.  H.  S.  Brewster  and  Ivan  Betts  on  Application 
for  Injunction  and  Against  Motion  for  Judgment;  Af- 
fidavit of  Edward  Muhl;  Supplementary  Affidavit  of 
Oscar  R.  Cummins  in  Support  of  Motion  for  Judgment 
and  Against  Application  for  Injunction;  Affidavit  of 
Bella  Marco  in  Support  of  Motion  for  Judgment  and 
Against  AppHcation  for  Injunction;  Affidavit  of  James 
A.  Smith  in  Support  of  Motion  for  Judgment  and 
Against  Application  for  Injunction;  Affidavit  of  Oscar 
R.  Cummins  in  Response  to  Affidavit  of  Edward  Muhl; 
Points  and  Authorities  in  Opposition  to  Motion  for  Per- 
mission to  File  Amendment  to  Answer;  Amendment  to 
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Answer;  Stipulation  of  Facts;  Memorandum  of  Conclu- 
sions dated  December  31,  1943;  Proposed  Second  Amend- 
ment to  Answer;  Plaintiff's  Trial  Memorandum  of 
Points  and  Authorities  and  its  Objections  to  the  Proposed 
Second  Amendment  to  Defendant's  Answer;  Appendix  to 
Plaintiff's  Trial  Memorandum  of  Points  and  Authorities; 
Supplemental  Trial  Brief;  Answer  to  Plaintiff's  Supple- 
mental Trial  Brief;  Plaintiff's  Exhibits  1  to  3  inclusive; 
Defendant's  Exhibits  A  to  E  inclusive;  Memorandum  of 
Conclusions  dated  March  6,  1944;  Minute  Order  Entered 
March  6,  1944;  Objections  and  Amendments  to  Proposed 
Findings  and  Judgment:  Answer  to  Objections  and 
Amendments  to  Plaintiff's  Proposed  Findings  and  Judg- 
ment; Notice  of  Motion  for  Order  of  Dismissal  and 
Judgment  on  the  Pleadings;  Plaintiff's  Points  and  Au- 
thorities in  Opposition  to  'Motions  to  Dismiss  and  for 
Judgment  on  the  Pleadings;  Memorandum  of  Conclusions 
dated  August  21,  1944;  Minute  Order  Entered  August  21, 
1944;  Findings  of  Fact  and  Conclusions  of  Law;  Judg- 
ment; Motion  for  New  Trial;  Plaintiff's  Memorandum  of 
Points  and  Authorities  in  Opposition  to  Defendant's  Mo- 
tion for  New  Trial;  Memorandum  in  Support  of  Motion 
for  New  Trial;  Memorandum  of  Conclusions  dated  Oc- 
tober 30,  1944;  Minute  Order  Entered  October  30,  1944; 
Notice  of  Appeal ;  Supersedeas  and  Cost  Bond ;  Defend- 
ant's Statement  of  Points  on  Appeal ;  Defendant's  Desig- 
nation of  Contents  of  Record  on  Appeal ;  Plaintiff's  Desig- 
nation of  Additional  Contents  of  Record  on  Appeal  which, 
together  with  Original  Reporter's  Transcripts  transmitted 
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herewith,  constitute  the  record  on  appeal  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing,  compar- 
ing, correcting  and  certifying  the  foregoing  record  amount 
to  $58.60  which  sum  has  been  paid  to  me  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District  Court 
this  19  day  of  December,  1944. 

[Seal]  EDMUND  L.  SMITH, 

Clerk. 

By  Theodore  Hocke, 

Chief  Deputy  Clerk. 
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[Title  of  District  Court  and  Cause.] 

Hon.  Harry  A.  Hollzer,  Judge  Presiding 

REPORTER'S  TRANSCRIPT 

Of  Hearing  on  Order  to  Show  Cause  Why  Injunction 
Pendente  Lite  Should  Not  Issue  arid  Hearing  on 
Motion  for  Summary  Judgment. 

Appearances : 

Joseph  J.  Cummins,  Esq.,  and 
Roth  &  Brannen,  by 
Lester  Roth,  Esq., 
For  Plaintiff. 

Loeb  &  Loeb,  by 
Norman  Newmark,  Esq., 
For  Defendant. 


Los  Angeles,  California,  Friday,  November  5,  1943; 
10  A.  M. 

The  Court:  The  clerk  has  called  my  attention  to  the 
fact  that  counsel  are  suggesting  that  a  reporter  would 
not  be  necessary.  1  wonder  if  we  might  review  the 
situation  and  determine,  after  further  reflection,  whether 
we  should  have  a  reporter.  To  some  extent  I  have  been 
studying  these  files  and  would  like  to.  at  least  in  discus- 
sion with  counsel,  clarify  my  own  thinking.  For  that 
reason  it  may  be  both  helpful  and  necessary  that  a  reporter 
take  down  any  stipulations  that  may  he  made,  or  counsel 
might  like  the  benefit,  at  least,  of  some  views  which  I 
might  express. 
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Mr.  Roth :  We  are  both  agreeable  to  having  a  reporter. 
As  a  matter  of  fact,  Mr.  Newmark  suggested  to  the  re- 
porter that  he  didn't  feel,  as  far  as  we  were  concerned, 
that  we  needed  one,  but  the  court  might  feel  a  reporter 
was  desirable. 

Mr.  Newmark:     That  is  quite  satisfactory. 

Mr.  Roth:  I  think  we  are  both  agreeable  to  having  a 
reporter. 

The  Court:  \''ery  well.  Of  course,  I  haven't  examined 
the  affidavits  that  have  just  been  filed,  but  from  such 
reading  as  I  have  been  able  to  do  with  reference  to  the 
record  I  have  gathered  certain  impressions  which  I  would 
like  to  speak  of  at  this  time,  and  it  may  be  that  counsel 
would  like  to  comment  thereon. 

At  present  we  have  a  complaint  comprising  several 
counts,  [2*]  and  with  reference  to  Count  I  plaintiff  is 
seeking,  in  effect,  declaratory  relief  and  has  moved  for 
summary  judgment  as  to  that  count.  The  defendant  has 
applied  for  an  injunction  pendente  lite,  and  various  affi- 
davits have  been  submitted  pro  and  con,  respecting  both 
the  motion  for  summary  judgment  and  also  the  application 
for  an  injunction  pendente  lite.  The  basis  for  the  action 
would  seen  to  be  that  the  plaintiff  contends,  by  virtue  of 
the  facts  brought  out  in  the  complaint  and  the  answer, 
and  also  somewhat  amplified  by  the  affidavits,  that  along 
sometime  in  May  of  this  year  he  became  entitled  to  com- 
pensation under  the  contract  that  had  been  entered  into 
between  the  parties  sometime  in  1938;  that  even  assuming 
that  the  defendant  was  entitled  to  the  relief  from  paying 
him  any  compensation  during  the  period  required  for  the 
making  of  a  certain  picture,  in  the  playing  of  which  the 

*Page  number  appearing  at  top  of  Reporter's  Transcript. 
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plaintiff  had  refused  to  participate,  and  even  assuming 
that  the  defendant  was  entitled  to  declare  the  contract 
suspended  for  the  period  referred  to,  that  from  and  after 
the  determination  of  such  period  the  plaintiff  was  entitled 
to  his  compensation  as  stipulated  in  the  contract;  that  the 
defendant  having-  taken  the  position  that  he  was  not  en- 
titled to  be  paid  for  this  subsequent  period,  and  having 
refused  to  pay  any  compensation  for  this  later  period,  the 
defendant  has  breached  the  contract  and,  therefore,  the 
plaintiff  is  entitled  to  the  benefit  of  the  termination 
thereof,  notice  of  which  he  has  given.    |3j 

Perhaps  I  should  pause  there  and  ask  plaintiff's  counsel 
whether,  up  to  this  point,  I  have  correctly  appraised  your 
position? 

Mr.  Roth :  I  will  say  that  your  Honor  has  stated  it 
very  admirably  and  in  a  refreshing  way. 

The  Court :  Now,  the  defense  here  asserts,  firstly,  that 
no  demand  was  made  on  behalf  of  plaintiff  for  compen- 
sation through  the  appropriate  channel,  but  further — 
and  this  would  seem  to  be  the  crux  of  the  defense — that 
the  terms  of  the  contract  entitle  the  defendant  to  continue 
the  suspension  beyond  the  period  previously  mentioned  and 
to  continue  that  suspension  at  least  until  the  plaintiflf 
shall  affirmatively  in  some  manner  inform  it  that  he  is 
prepared  to  resume  work  under  the  contract. 

Up  to  this  point  have  I  correctly  appraised  the  position 
of  the  defense? 

Mr.  Newmark:  Yes,  your  Honor.  There  may  be 
additional  defenses  in  so  far  as  the  claim  of  breach  of 
contract  is  concerned.  In  other  words,  these  are  our  basic 
points  that  your  Honor  has  stated,  but  even  if  it  were  to 
be  held  that  these  points  were  not  well  taken,  we  would 
still  maintain  that  there  has  been  no  material  breach  of 
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contract  or  that  the  plaintiff  is  in  no  position  to  make 
that  assertion.  In  other  words,  even  if  it  should  be  as- 
sumed that  these  points  were  not  well  taken,  it  would  not 
follow  that  there  had  been  a  breach  of  -the  character  which 
would  entitle  the  plaintiff  [4]  to  terminate  the  contract. 
But  that  is  an  alternative  argument,  and  your  Honor  has 
stated  correctly  our  main  point. 

The  Court:  Turning  now  to  what  may  be  character- 
ized as  the  basic  element  in  the  defense,  and  in  order  to 
clarify  at  least  my  own  thinking,  I  should  like — 

Mr.  Roth:     May  I  interrupt  the  court  for  a  moment? 

The  Court:     Yes. 

Mr.  Roth:  We  have  prepared  typewritten  copies  of 
the  contract  which  is  Exhibit  A  to  the  complaint,  because 
I  found  it  very  difficult  reading  the  printed  copies  myself, 
and  I  thought  perhaps  the  court  might  want  to  use  a  type- 
written copy  rather  than  the  printed  copy.  We  have  one 
for  counsel  for  the  defense,  too.  And  if  the  court  de- 
sires it — 

The  Court:  Very  well.  I  will  avail  myself  of  that. 
Now,  there  are  some  questions  that  I  would  like  to  have 
considered,  and  preliminary  thereto  I  should  like  to  quote 
certain  passages  of  the  contract.  I  call  attention  first 
to  paragraph  2,  and  I  shall  skip  certain  passages  therein, 
for  the  purpose  of  emphasizing  the  particular  language 
that  gives  rise  to  such  questions,  at  least  in  my  own  mind. 

'The  artist  agrees  that  throughout  the  term  hereof  he 
will  render  the  services  hereinafter  specified,  solely  and 
exclusively  for  and  as  requested  by  the  producer;  that  he 
will  render  his  services  as  an  actor  in  such  roles  and  in 
such  photoplays  and/or  other  productions  as  the  pro- 
ducer may  designate;"    [5] 
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Now,  I  am  skipping  several  lines  down  in  the  same 
paragraph  2.     Resuming  the  quotation : 

"The  artist  further  agrees  that  he  will  promptly  and 
faithfully  comply  with  all  reasonable  instructions,  direc- 
tions, requests,  rules  and  regulations  made  or  issued  by 
the  producer  in  connection  with  the  services  to  be  per- 
formed by  the  artist  hereunder;  and  that  he  will  perform 
and  render  his  services  hereunder  conscientiously  and  to 
the  full  limit  of  his  ability  and  as  instructed  by  the  pro- 
ducer at  all  times  and  wherever  required  or  desired  by  the 
producer." 

That  is  the  end  of  the  excerpt  quoted  from  paragraph 
2.     Turning  now  to  paragraph  18: 

"The  services  of  the  artist  hereunder  are  to  be  rendered 
at  such  place  or  places  as  may  from  time  to  time  be 
designated  by  the  producer." 

That  is  the  end  of  the  quotation  in  that  paragraph. 

Turning  now  to  paragraph  19 : 

"The  artist  expressly  agrees  that  until  the  expiration 
of  the  term  hereof  he  will  be  available  at  all  times  in  Los 
Angeles,  California,  or  at  any  otlier  place  the  producer 
may  designate,  unless  excused  in  writing  by  the  producer. 
The  artist  further  agrees  that  if  and  when  requested  by 
the  producer  to  do  so,  he  will  report  at  the  producer's 
studio,  or  at  any  other  place  the  i)roducer  may  designate, 
for  wardrobe  fittings,  publicity  interviews,"  etcetera. 

Let  us  turn  now  to  the  com])laint.  f6] 

L  of  course,  is  the  proforma  recital  of  the  defendant's 
corporate  existence. 
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Paragraph  II  includes  the  following,  as  the  next  to  the 
last  sentence: 

"The  present  controversy  arises  by  reason  of  the  fact 
that  defendant  contends  that  said  contract  still  exists 
between  the  parties  and  plaintiff  contends  that  it  was  ter- 
minated on  May  29,  1943." 

I  notice  that  the  answer  purports  to  deny  that,  and  I 
am  wondering  if  that  was  really  intended  to  be  denied. 

Mr.  Loeb:  Well,  I  didn't  prepare  the  answer,  your 
Honor.  I  don't  know  what  was  in  Mr.  Schwartz's  mind 
at  that  time,  unless  possibly  the  purpose  of  the  denial  was 
to  probably  give  point  to  our  contention  that  no  real  sub- 
stantial controversy  does  actually  exist  in  this  case;  that 
there  is  no  real  bona  fide  controversy  as  to  this.  That 
is  the  only  thing  I  have  in  mind.  I  wouldn't  like  to  say 
for  the  record  now,  your  Honor,  something  at  variance 
with  what  is  contained  in  the  answer,  because  Mr. 
Schwartz  may  have  something  in  mind  that  hasn't  ap- 
peared to  me.  It  is  perfectly  apparent  that  the  first  cause 
of  action  is  predicated  upon  the  assumption  that  there  is 
a  controversy  set  forth  there.  I  am  afraid  that  is  as  far 
as  I  can  go. 

The  Court:  You  say  there  is  no  such  dispute  between 
the  parties,  the  plaintiff,  on  the  one  hand,  contending  that 
the  contract  was  terminated  l)y  him  on  May  29th,  and  the 
defendant  [7]  contends  that  it  wasn't  terminated,  but  still 
is  in  existence? 

Mr.  Newmark:  No;  I  don't  say  that,  your  Honor; 
obviously  there  is  a  dispute,  as  evidenced  by  the  various 
letters  and  communications  that  have  passed.  I  didn't 
make  myself  clear.  The  only  thing  I  can  ascribe  to  the 
drafter  of  this  answer,  in  denying  that  particular  portion 
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of  paragraph  II,  would  be  that  possibly  he  had  in  mind 
that  by  admitting  that  a  controversy  existed  he  would  be 
admitting  that  there  was  a  bona  fide  controversy;  that  is, 
by  "bona  fide  controversy"  I  mean  that  facts  exist  which 
give  real  color  to  the  plaintiff's  claim.  And  it  may  be 
that  that  is  what  he  had  in  mind.  I  don't  know,  frankly, 
your  Honor.  My  own  view  is  that  we  certainly  ought  to 
have  this  matter  determined.  I  myself  see  no  harm  in 
admitting  that  there  is  a  controversy  as  alleged  in  there, 
and  it  doesn't  seem  to  me  that  the  admission  of  that  fact 
would  in  any  way  admit  that  the  plaintiff  has  any  real 
ground  for  raising  that  point. 

The  Court:     I  think  there  is  a  distinction  there. 

Mr.  Newmark:  I  do.  too;  and  so  long  as  that  is  plain 
I  would  have  no  objection  to  agreeing  that  it  could  be 
considered,  for  the  purpose  of  this  hearing,  certainly,  that 
there  is  a  controversy  there,  without  in  any  way  thereby 
admitting  that  the  plaintiff's  contention  is  either  well 
taken  or  is  colorfully  well  taken. 

The  Court:  I  think  it  is  satisfactory  to  say  that  an 
issue  is  raised  with  reference  to  what  is  recited  in  the  [8] 
concluding  sentence  of  paragraph  II,  namely,  ''Said  con- 
troversy arises  out  of  the  facts  hereinafter  alleged."  Of 
course,  the  defendant  contends  that  the  facts  are  different. 
So  obviously  there  is  place  for  a  denial  there,  but  it  seems 
to  me  the  balance  of  paragraph  II  is  really  not  in  dispute. 

Paragraph  III  apparently  is  not  in  controversy,  and 
paragraph  IV  apparently  is  not  in  controversy. 

Mr.  Newmark:  I  think  there  is  just  the  difference  of 
the  date,  your  Honor;  May  18th  and  May   19th. 

Mr.  Roth:     That  is  all. 

Mr.  Newmark:  That  is  all.  I  don't  think  there  is  any 
materiality  as  to  that,  though. 
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The  Court:  Are  you  agreed  that  the  role  of  "Hank" 
in  the  picture  entitled  "Fired  Wife"  was  completed  May 
19th,  rather  than  May  18th? 

Mr.  Roth:  Yes.  They  say  the  19th.  We  say  the 
18th.  It  doesn't  make  any  difference.  We  accept  the 
19th. 

The  Court:  As  to  paragraph  V,  apparently  it  is  ad- 
mitted that  the  defendant  served  on  plaintiff  the  notice 
which  is  set  out  in  haec  verba  there.  The  only  issue  ap- 
parently that  has  been  raised  is  as  to  the  plaintiff's  inter- 
pretation of  the  meaning  or  effect  of  that  notice. 

Mr.  Newmark:     I  think  that  is  correct. 

The  Court:  Turning  to  paragraph  VI,  the  last  sen- 
tence reads : 

"No  demand,  oral  or  written,  was  made  by  defendant 
at  any  [9]  time  after  April  10,  1943,  that  plaintiff  report 
to  defendant  in  connection  with  any  other  picture  or  for 
any  services  pursuant  to  said  contract." 

The  answer  denies  that  allegation.  Such  study  as  I 
have  been  able  to  make  of  the  affidavits  prompts  this 
question:  It  appears  that  the  practice  followed  by  the 
parties;  in  other  words,  the  construction  by  the  parties 
themselves  given  to  the  contract  was  at  least  in  part  as 
follows :  From  time  to  time  the  defendant  produced  pic- 
tures, in  certain  of  which  it  required  the  plaintiff  to  por- 
tray a  particular  role.  So  far  as  is  disclosed  by  the  record 
the  plaintiff  was  not  accustomed  to  sitting  around  the 
studio  day  after  day,  but  merely  attending  at  the  studio, 
or  wherever  the  picture  happened  to  be  produced,  on  such 
days  as  the  producer  or  those  working  under  him  re- 
quired his  presence,  and  the  plaintiff  received  compensa- 
tion during  periods  when  he  wasn't  actually  engaged  in 
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portraying  a  role  or  when  he  wasn't  actually  present  on 
the  studio  lot  or  on  location.  Sometime  in  March  of  this 
year  the  defendant  apprised  i)laintiff  that  a  picture  en- 
titled "Fired  Wife"  was  about  to  be  produced  and  that 
he  would  be  expected  to  portray  the  particular  role  therein. 
I  am  not  sure  whether  the  record  makes  it  clear,  but  we 
may  assume,  I  think,  for  the  purpose  of  the  present  dis- 
cussion, that  the  plaintiff  was  properly  notified  to  report 
at  the  studio  to  begin  portraying  the  role  of  "Hank"  in 
that  picture;  that  he  failed  to  do  so;  that  the  defendant 
[  10]  went  ahead  with  the  production,  substituting  another 
artist  in  his  place.  I  am  a  little  bit  ahead,  and  I  shall  go 
back  to  April  15,  1943,  on  which  date  the  defendant  served 
a  notice  upon  plaintiff  advising  him,  in  substance,  that  by 
reason  of  his  refusal  to  report  on  April  12,  1943,  the 
studio  had  elected  to  exercise  certain  rights  granted  to  it 
under  paragraph  12  of  the  contract,  and  in  this  notice  they 
stated,  among  other  matters,  and  I  am  reading  now  the 
last  sentence  of  the  next  to  the  last  paragraph  which  is 
found  in  the  complaint,  page  3,  beginning  with  the  last 
three  words  of  line  1 1 : 

"We  accordingly  elect  to  and  do  hereby  exercise  the 
further  right  granted  us  under  the  provisions  of  said 
paragraph  12  of  said  contract  to  refuse  to  pay  you  any 
compensation  until  the  completion  of  such  role  by  such 
other  person." 

I  call  particular  attention  to  the  expression,  "refuse  to 
pay  you  any  compensation  until  the  completion  of  such 
role  by  such  other  person." 

Returning  now  to  paragraph  \'  and  the  notice  dated 
May  18,  1943,  which  on  that  day  was  served  by  defendant 
on   plaintiff;   that   was   the   notice   which   called   attention 


282  Universal  Pictures  Company,  Inc.,  etc. 

to  the  fact  that  the  defendant  had  suspended  the  plaintiff 
by  reason  of  his  refusal  to  portray  this  role  in  the  picture 
"Fired  Wife,"  and  it  further  advised  plaintiff  that  the 
defendant  had  elected  to  extend  the  term  of  his  unem- 
ployment for  the  period  [11]  of  the  suspension,  and  added 
this  language,  which  is  set  forth  in  the  next  to  the  last 
paragraph  of  that  notice: 

"Your  employment  under  said  contract,  as  amended, 
will  be  further  suspended  during  the  continuance  of  your 
present  failure,  refusal  and/or  neglect  to  perform  your 
obligations  thereunder,  and  we  reserve  the  right  to  extend 
your  employment  under  said  contract,  as  amended,  for  an 
equivalent  period." 

Now,  I  am  suggesting  at  this  place  that  plaintiff's 
counsel  keep  in  mind  that  it  is  not  clear  to  me  just  what 
is  the  theory  of  the  defense  with  reference  to  that  par- 
ticular portion  of  the  notice  and  what  legal  effect  the  con- 
tention there  asserted  has  upon  the  rights  of  the  parties. 

Now,  have  I  already  averred  to  the  concluding  sentence 
of  paragraph  VI  of  the  complaint? 

Mr.  Roth :  Yes,  your  Honor.  You  stated,  in  respect 
to  that  concluding  sentence,  that  that  was  denied  by  the 
answer. 

The  Court:     Yes. 

Mr.  Roth:  In  that  respect  might  I  call  your  attention, 
although  I  am  certain  that  it  hasn't  been  overlooked,  to 
paragraph  X,  page  9  of  the  complaint.  By  paragraph  X, 
which  is  in  effect  an  admission,  it  actually  has  the  effect  of 
admitting  the  concluding  sentence  of  paragraph  VI. 

The  Court:  I  have  a  notation  here  that  paragraph  X 
has  not  been  denied. 

Mr.  Roth:     Yes.   [12] 
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The  Court:  And  I  was  about  to  observe  that  it  is  a 
matter  with  reference  to  which  1  would  like  to  have  the 
defense  comment,  because  it  is  not  clear  to  me  as  to  the 
basis  upon  which  the  defendant  contends  that  there  was 
any  further  refusal  or  failure  on  the  part  of  the  plaintiff 
to  do  that  which,  under  the  contract,  he  was  required  to  do. 

At  the  outset  of  this  discussion  I  quoted  from  certain 
pasages  of  the  contract  which,  I  confess,  represents  only  a 
limited  study,  but  which,  in  my  present  thinking,  would 
seem  to  indicate  that  if  the  defendant  desired  plaintiff  to 
portray  some  new  role  or  to  do  any  of  the  other  matters 
specified  in  the  portions  of  the  complaint  previously 
quoted,  that  the  practice  of  the  parties  was  such  that  the 
plaintiff  was  entitled  to  await  some  new  or  further  call  on 
the  part  of  his  employer. 

Turning  now  to  paragraph  VII,  the  first  sentence  is 
apparently  denied;  also,  that  portion  of  the  concluding 
sentence  wherein  the  plaintiff  has  undertaken  to,  perhaps, 
state  a  legal  conclusion  in  characterizing  the  defendant's 
failure  to  pay  any  further  compensation — 

Mr.  Newmark:  May  1  interrupt  a  moment,  your 
Honor  ? 

The  Court:     Yes. 

Mr.  Newmark:  I  found  an  error  in  the  answer  here  to 
which  I  called  counsel's  attention  before  appearing  and 
said  I  would  like  to  amend  at  this  time.  On  page  3,  line 
2— 

The  Court:     Of  the  answer?  [13] 

Mr.  Newmark :  Of  the  answer,  where  it  repeats  the 
words  of  the  complaint,  "failed  and  refused  to  pay,"  and 
in  line  3.  "has  failed  and  refused."  The  words  "and 
refused"  should  not  ha\e  been  included  in  either  case, 
and  we  ask  now  that  that  be  stricken,  as  an  amendment. 
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Mr.  Roth :  Mr.  Newmark  advised  me  of  that  just  prior 
to  the  hearing  this  morning,  and  I  told  him  I  was  not 
going  to  oppose  the  request  for  any  amendment  that  is 
apparently  based,  as  it  is,  upon  an  inadvertence  of  the 
drafter.     That  is  my  position  now. 

The  Court:  Very  well.  The  clerk  may  note  such 
amendments.  In  other  words,  you  are  striking  out  the 
words  "and  refused"  in  line  2  and  again  in  line  3? 

Mr.  Newmark:     Yes,  sir. 

The  Court:     On  page  3  of  the  answer? 

Mr.  Newmark:     Yes,  your  Honor. 

The  Court:  At  this  stage  perhaps  counsel  can  help 
clear  up  this  matter  of  what  practice  was  followed  by  the 
parties  with  reference  to  the  physical  steps  of  picking  up 
a  check  representing  compensation,  where  it  was  obtained, 
the  manner  in  which  that  feature  of  the  performance  of 
the  contract  was  actually  carried  out.  Now,  I  gather 
from  the  affidavits  that  defendant  had  an  office  where  its 
employees,  or  at  least  the  artists,  such  as  this  plaintiff, 
would  go  on  stated  occasions  or  could  send  someone  to 
obtain  the  check  which  represented  the  compensation  paid 
to  him  under  the  contract,  [14]  and  that  the  practice  was 
a  rather  simple  one:  he  didn't  have  to  wait  on  the  presi- 
dent or  the  chief  executive  of  the  company,  but  obviously 
in  large  business  enterprises,  as  undoubtedly  this  de- 
fendant's business  is,  that  there  is  orderly  and  systematic 
procedure  followed  and  that  one  would  come  to  some  office 
or  counter  where  he  would  ask  for  his  check  and  it  would 
be  handed  to  him,  perhaps  by  some  subordinate  holding  no 
particular  title  in  the  accounting  office,  the  cashier's  office, 
or  some  such  department:  those  checks  would  be  made 
out  in  advance  of  the  time  when  the  employees  normally 
would  be  paid;  that  those  in  charge  of  the  defendant's 
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financial  records  would  follow  a  particular  routine  and 
the  checks,  perhaps  hundreds  of  them,  would  be  signed 
and  be  there  awaiting  the  arrival  of  the  employees. 

Now,  are  we  to  understand  that  the  affidavits  indicate 
anything  different  as  to  the  practice  which  was  followed? 

Mr.  Newmark:  No.  1  think  that  is  substantially 
correct,  your  Honor,  except  this :  That  the  practice 
which  would  be  followed  in  the  case  of  a  man  who  is 
regularly  working  for  the  studio,  namely,  of  having  the 
checks  ready  where  his  agent  picks  them  up,  is  not  at  all 
the  practice  or  the  procedure  which  we  would  expect  to 
have  followed  or  as  to  which  there  may  be  any  precedent 
where  a  man  is  on  suspension  and  has  been  notified  that 
the  suspension  is  going  to  continue  until  he  comes  back 
to  work.  In  other  words,  your  Honor  has  outlined  the 
practice,  and  w^hen  1  state  that  that  is  [15]  substantially 
the  way  I  understand  it,  1  do  not  wish  to  be  understood 
to  say  that  that  is  the  practice  that  is  followed  where  a 
man  is  suspended  and  he  is  not  going  to  be  paid  until  he 
comes  back  to  work.  We  certainly  do  not  concede  in  this 
situation  that  there  is  any  practice,  where  they  send  a 
person  or  an  agent  for  the  man's  check  and  say.  "Is  the 
check  ready?"  And  they  say,  "No;  the  man  is  on  sus- 
pension," then  take  the  position  that  the  plaintiff  is  ready, 
willing  and  able  to  go  back  to  work.  In  other  words,  I 
don't  profess  to  know  what  the  practice  would  be  in  a 
case  of  that  kind,  or  whether  there  have  been  any  other 
cases  that  have  arisen  in  this  way;  I  don't  know;  but  I 
should  suppose  that — and  this  probably  is  a  matter  that 
isn't  to  be  considered  on  the  record — but  I  should  suppose 
that  the  matter  of  sus])ension  of  an  artist  of  some  im- 
portance is  not  something  that  just  occurs  in  five  minutes. 
It  is   probably  preceded   and   succeeded  by   various   talks 
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with  the  artist,  with  the  agent,  and  so  on  and  so  forth. 
And  I  should  also  assume,  although  here  again  I  am  not 
purporting  to  state  facts,  because  I  don't  know  what  the 
facts  are,  but  I  have  a  little  familiarity  with  the  way  the 
industry  works — I  should  also  assume  that  where  an 
artist  has  been  suspended  and  has  been  notified  that  he  is 
not  going  to  be  put  back  on  the  payroll  until  he  is  ready 
to  come  back  to  work,  that  there  would  be,  in  the  normal 
course  of  events,  some  contract  between  the  officials  of 
the  company  on  the  one  hand,  and  the  artist  or  [16] 
his  representative  on  the  other,  relative  to  a  change  in 
that  situation.  And  I  don't  think  that  the  practice  of 
picking  up  checks,  where  there  is  a  continuity  of  employ- 
ment, has  any  bearing  on  the  particular  factual  situation 
we  have  here. 

Mr,  Roth:  May  I  correct  Mr.  Newmark  in  one  state- 
ment he  has  made  and  repeated,  and  which  I  think  he  is 
assuming  is  a  fact  in  this  case?  That  is  the  statement 
that  that  would  not  be  the  practice  where  a  man  has  been 
notified  that  he  wouldn't  be  paid  until  he  reported  back 
to  work.  I  have  studied  the  notices  assiduously,  not  only 
the  two  notices  that  we  plead  in  Haec  verba  in  our  com- 
plaint, to-wit,  April  15th  and  May  18th,  but  also  those 
notices  which  are  made  a  part  of  the  affidavit  of  Robert 
Cummings  and  which  include  all  communications  which 
took  place  between  the  parties  from  May  29th  to  and  in- 
cluding the  date  that  the  complaint  was  filed;  and  in  only 
one  of  them,  the  notice  of  June  2nd,  which  is  set  forth  in 
haec  verba  in  the  complaint,  is  there  any  statement  by  the 
defendant  that  the  plaintiff  wouldn't  be  paid  until  he  came 
back  to  work.  In  the  notice  of  June  2nd,  which  is  in  the 
complaint,  there  is  a  statement,  "If  you  are  willing  to 
report  back  to  work,"  or  words  to  that  effect,  "you  can  do 
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so" ;  but  in  no  other  notice  is  there  such  a  statement. 
And,  of  course,  that  notice  of  June  2nd  was  not  sent 
until  after  the  notice  sent  by  the  plaintiff  on  May  29th, 
which  terminated  the  contract;  and  there  is  nothing  in  the 
[17]  notice  of  April  15th  and  there  is  nothing  in  the  notice 
of  May  18th  which  says  he  is  going  to  be  on  suspension 
until  he  comes  back  to  work. 

One  other  thing:  We  don't  have  the  affidavit  here, 
but  it  can  Ije  procured  very  easily.  Robert  Cummings  had 
been  on  suspension  before.  Other  actors  and  actresses  of 
Universal  have  been  on  suspension  before;  one  that  has 
been  reported  to  me  and  that  I  know  of,  Deanna  Durbin. 
Her  suspension  was  for  a  definite  period  of  time,  as  is  the 
case  here;  and  in  each  case  the  actor  or  actress  automati- 
cally was  put  back  on  the  ])ayroll  upon  the  termination 
of  the  period  of  suspension  specified  in  the  notice.  That 
is  all  I  care  to  add  to  what  has  been  said. 

Mr.  Newmark :  I  think  that  the  difference  between  us 
as  to  that,  Mr.  Roth,  is  a  matter  of  interpretation  of  these 
documents. 

Mr.  Roth:  That  may  be  true,  Mr.  Newmark,  but  I 
claim  this,  and  I  think  with  some  foundation,  because  the 
interpretation  has  been  placed  upon  them  by  the  defendant 
itself  in  its  notices.  The  defendant  elected  to  send  these 
notices.  It  sent  the  notice  of  April  15th,  it  sent  the  notice 
of  May  18th,  and  the  defendant  sent  the  notice  of  June 
2nd,  as  well  as  subsequent  notices.  In  just  one  of  them 
did  it  elect  to  make  its  position  clear  that  it  wouldn't  pay 
until  the  artist  reported  l)ack,  and  that  one  is  the  notice 
of  June  2nd. 

Mr.  Newmark :  1  will  be  glad  to  reply  to  that,  your 
Honor,  [18]  but  I  think  we  are  getting  into  the  matter — 

The  Court:     I  ha\e  brought  up  this  matter  merely  to 
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indicate  that  the  record,  as  I  see  it,  is  not  clear  as  to 
what  is  the  position  of  the  defense  with  reference  to  the 
basis  for  its  position  that  some  affirmative  action  was  re- 
quired on  the  part  of  the  plaintiff  before  he  would  be 
entitled  to  the  resumption  of  compensation. 

Mr.  Newmark:  I  will  be  glad  to  reply  to  that,  your 
Honor.  I  would  say,  first,  that  in  so  far  as  the  motion 
for  summary  judgment  is  concerned  there  is,  of  course, 
the  definite  issue  as  to  whether  any  demand  was  ever  made 
on  the  defendant,  either  through  this  pay  window  or 
otherwise.  The  affidavits  make  a  clear  issue  of  fact  on 
that  subject.  The  plaintiff's  affidavits  say  that  the  de- 
mand was  made,  and  the  defendant's  affidavits  say  no  such 
demand  was  made.  So  as  far  as  the  position  of  the 
defendant,  under  the  affidavits  and  the  pleading,  is  con- 
cerned, it  stands  that  they  are  denied  and  that  the  de- 
fendant at  all  times  understood  that  the  plaintiff  was  not 
going  to  work.  But  passing  that  for  a  moment  and 
going  to  the  contract.  Paragraph  12  of  the  contract 
gives  the  studio  the  right — I  had  better  refer  to  the  type- 
written part,  if  your  Honor  is  referring  to  that. 

Mr.  Roth:  Paragraph  12  commences  on  page  9,  Mr. 
Newmark. 

Mr.  Newmark:  Yes.  Page  9,  line  20:  'Tn  the  event 
of  the  failure,  refusal  or  neglect  of  the  artist  to  perform 
or  observe  any  of  his  obligations  hereunder  to  the  full 
limit  [19]  of  his  ability  or  as  instructed," — and,  of  course,' 
the  pleadings  show  that  he  refused  to  carry  out  the  par- 
ticular role — "the  producer,  at  its  option,  shall  have  the 
right  to  cancel  and  terminate  this  employment,  may  refuse 
to  pay  the  artist  any  compensation  during  the  period  of 
such  failure,  refusal  or  neglect  on  the  part  of  the  artist, 
and  shall  likewise  have  the  right  to  extend  the  term  of 
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this  agreement  and  all  of  its  provisions  for  a  period 
equivalent  to  all  or  any  part  of  the  period  during  which 
such  failure,  refusal  or  neglect  continues." 

That  is  one  right.  Then  continuing:  "If,  at  the  time 
of  such  failure,  refusal  or  neglect,  the  artist  shall  have 
been  cast  to  portray  a  role  in  a  photoplay,  or  shall  have 
been  directed  to  render  any  other  of  his  required  services 
hereunder,  then  and  in  either  of  said  events  the  producer 
shall  have  the  right  to  refuse  to  pay  the  artist  any  compen- 
sation during  the  time  which  would  have  been  reasonably 
required  to  complete  the  portrayal  of  said  role  and/or  to 
render  such  other  services,  or  (should  another  person  be 
engaged  to  portray  such  role  or  to  render  such  other 
services)  until  the  completion  of  such  role  or  such  other 
services  by  such  other  person;  and  in  any  or  either  of 
such  events  the  producer  shall  also  have  the  right  to 
extend  the  term  of  this  agreement  and  all  of  its  provi- 
sions for  a  like  period  of  time  or  for  any  portion  thereof." 

Now,  a  little  later  down,  in  line  29,  page  10:  "Any 
[20]  period  during  which  the  producer  is  entitled  to 
refuse  to  pay  compensation  to  the  artist  pursuant  to  any 
of  the  provisions  of  this  paragraph  shall,  unless  sooner 
terminated,  end  if  and  when  the  artist  shall  be  requested 
by  the  producer  to  and  shall  render  other  services  here- 
under." 

Referring  for  a  moment  to  the  notice  which  is  set  out 
in  the  complaint.  The  first  paragraph,  as  I  read  this 
notice — 

The  Court :     Which  notice  are  you  speaking  of  ? 

Mr.  Newmark:  Page  2,  paragraph  ITI  of  the  com- 
plaint, the  notice  of  April   15. 

"This  is  to  notify  you  that  by  reason  of  your  failure, 
refusal  or  neglect  to  perform  your  obligations  under  your 
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contract  of  employment  with  us  dated  November  21,  1938, 
as  heretofore  amended,  and  particularly  by  reason  of  your 
failure,  refusal  or  neglect  to  report  to  us  on  April  12, 
1943,  in  accordance  with  our  notice  to  you  dated  April  10, 
1943,  we  elect  to  and  do  hereby  exercise  the  right  granted 
us  under  the  provisions  of  paragraph  12  of  said  contract 
to  refuse  to  pay  you  any  compensation  during  the  period 
of  such  failure,  refusal  or  neglect." 

That  was  the  failure  and  refusal  to  comply  with  the 
obligations  under  the  contract  of  his  employment,  which 
included,  as  one  of  the  obligations,  that  he  fulfill  a  par- 
ticular role,  but  it  also  included  an  obligation  to  report 
for  work.     And  the  notice  went  on  to  say:   [21] 

"We  accordingly  elect  to  and  do  hereby  exercise  the 
further  right  granted  us  under  the  provisions  of  said 
paragraph  12  of  said  contract  to  refuse  to  pay  you  any 
compensation  until  the  completion  of  such  role  by  such 
other  person," 

It  seems  to  me  by  reading  this  notice,  which  is  the  first 
notice,  together  with  the  contract,  it  is  very  clear  the 
studio  had  the  right  to  put  the  plaintiff  on  suspension  until 
the  end  of  his  failure,  refusal  or  neglect  to  perform  his 
obligations;   but  they  had  another   right,   too — 

The  Court:  Before  you  leave  that  first  right,  are  you 
now  speaking  of  the  right  to  suspend  him  for  the  period 
required  to  portray  the  role  of  "Hank"? 

Mr.  Newmark:     No,  your  Honor,  I  am  not. 

The  Court:     What  was  the  period? 

Mr.  Newmark:  During  the  period  of  his  failure, 
refusal  or  neglect,  whatever  that  may  be. 

The  Court:     What  was  the  neglect? 
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Mr.  Newniark:  The  nei^iect,  if  your  Honor  please, 
was  to  comply  with  the  provisions  of  the  contract. 

The  Court :     In  what  respect  ? 

Mr.  Newmark:  Let  us  go  again  to  paragraphs  2,  18 
and  19.  Paragraph  2:  That  he  will  render  the  services 
hereinafter  specified;  that  he  will  render  his  services  as 
an  actor  in  such  roles  as  the  producer  may  designate ;  also, 
in  paragraph  2,  that  he  will  promptly  and  faithfully 
comply  with  all  reasonable  instructions,  directions,  re- 
quests, rules  and  [22]  regulations.  And  in  paragraphs 
18  and  19,  which  your  Honor  read,  that  he  will  render  his 
services  at  such  places,  and  so  on,  as  may  be  designated; 
and  in  paragraph  19,  that  he  will  report  at  the  studio,  and 
so  forth. 

Now,  he  said,  "T  am  not  going  to  play  this  role."  That 
was  a  breach  of  his  contract.  They  were,  under  this 
contract,  granted  the  right  primarily  to  put  the  artist  on 
suspension  until  the  termination  of  his — until  he,  so  to 
speak,  wipes  the  slate  clean  of  his  breach  of  contract. 
Whether  that  would  last  two  days  or  whether  that  would 
last  two  years  wouldn't  depend  upon  the  time  that  it  took 
to  complete  the  role.  In  other  words,  he  might  come 
back,  if  your  Honor  please,  in  three  days  and  say,  'T  have 
changed  my  mind.  I  am  going  to  do  this  role,  after  all, 
and  I  want  to  go  back  to  work."  And  that  is  precisely, 
as  I  understand,  the  purpose  of  the  supplementary  para- 
graph in  paragraph  12.  That  says,  in-  effect,  that  it 
doesn't  make  any  difference  whether  the  artist  changes  his 
mind  and  doesn't  make  any  difference  whether  the  failure, 
refusal  and  neglect  endures  during  the  time  recjuired  for 
the  substitute  to  play  the  role.  In  any  event,  the  shortest 
period  of  time  that  the  artist  could  be  put  on  suspension 
is  the  time  required  for  the  substitute  to  complete  the  role ; 
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but  that,  if  the  court  please,  is  the  shortest  time;  not  the 
longest  time.  In  other  words,  it  prevents  the  artist  from 
coming  to  the  studio  in  the  middle  of  the  production  and 
saying,  "I  am  ready  to  go  [23]  back  to  work.  Put  me 
back  on  salary." 

The  Court:  That  much  is  clear,  but  what  is  bother- 
ing me  and  which  is  not  clear:  Assuming  that  I  have 
correctly  outlined  the  practice  followed  in  the  construction 
of  this  contract;  namely,  that  the  artist  does  not  sit 
around  the  studio  after  the  manner  of  a  farmer  who  sits 
in  the  country  grocery  store,  to  use  a  slang  phrase,  "chew- 
ing the  fat,"  waiting  for  some  producer  or  director  to  tell 
him  that  there  is  a  particular  picture  and  a  particular  role 
to  be  portrayed;  but  that  the  practice  which  represented 
the  construction  which  these  parties  gave  to  the  contract 
was  that  whenever  it  suited  the  employer  to  produce  a 
play  in  which  it  desired  the  services,  it  would  apprise 
him  of  that  fact  and  would  specify  the  role  and  it  would 
indicate  when  the  production  would  begin  or  when  dis- 
cussions or  conferences  would  take  place.  Now,  if  I 
have  correctly  stated  the  interpretation  which  the  parties 
themselves  gave  to  the  contract,  then  assumong  that  the 
plaintiff  breached  the  contract  by  his  failing  and  refusing 
to  portray  this  role  of  "Hank,"  how  would  he  know, 
until  he  received  a  call  from  his  employer  in  conformity 
with  this  practice,  that  there  was  some  other  production, 
some  other  role  in  which  his  services  were  desired? 
because  he  wasn't  to  perform  services  of  a  bookkeeper. 
His  services  are  defined  in  the  contract.  How  was  he 
to  know,  under  this  contract  and  the  construction  which 
the  parties  themselves  gave  to  it,  when  his  services  were 
[24]  further  needed  unless  he  heard  from  the  employer? 


vs.  Robert  Ciiuiimiigs  293 

Mr.  Newmark :  Well,  if  your  Honor  please,  I  don't 
think  he  would  know  when  his  services  were  needed,  so 
far  as  acting  in  productions  or  reporting  for  tests  or  stills 
are  concerned,  but  that  is  not  the  event  which  gives  him 
his  right  to  compensation.  In  other  words,  as  your  Honor 
pointed  out,  he  is  entitled  to  compensation  even  though 
in  a  particular  week  or  series  of  weeks  he  may  not  be 
near  the  studio.  So  that  the  fact  that  he  will  not  know 
until  he  is  notified  that  there  is  a  production  isn't  the 
event  which  gives  rise  to  his  right  to  pay. 

On  the  other  side  of  the  picture,  if  I  may  answer  the 
court's  query  by  another  question :  Here  is  a  man  who 
has  committed  a  material  breach  of  a  contract,  which, 
under  the  contract,  would  have  given  the  studio  the  right 
to  cancel  him  out  entirely,  to  discharge  him.  For  some 
reason  in  the  motion  picture  business  the  studios  always 
seem  to  want  to  hang  onto  their  stars,  but  that  is  neither 
here  nor  there.  The  studio  has  no  way  of  knowing, 
certainly,  whether  this  contumacious  attitude,  or  whatever 
his  attitude  was,  is  going  to  continue  or  not.  Certainly 
where  a  man  refuses  to  play  a  role  in  a  picture  there  is 
reason  to  believe,  in  the  normal  course  of  human  events, 
that  there  is  going  to  be  trouble  with  this  particular  man. 
That  is  something  that  is  perfectly  ]jlain.  In  other  words, 
there  has  been  some  kind  of  an  argument  between  the 
artist  on  the  one  hand  and  [25]  the  studio  on  the  other, 
which  has  resulted  in  the  refusal  of  this  man  to  play  a 
role.  Now,  the  question  is,  what  is  the  future  going  to 
bring?  The  studio  sends  him  notice,  "We  are  going  to 
put  you  on  suspension  during  your  present  failure,  re- 
fusal or  neglect  to  perform  \our  obligations  under  your 
contract." 
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The  Court :  What  other  obHgations  was  he  called  upon 
to  perform  which  he  refused  to  discharge? 

Mr.  Newmark:  Well,  so  far  as  the  particular  case 
giving  rise  to  this  is  concerned,  it  was  simply  the  refusal  to 
play  this  role;  but  obviously  if  a  studio  sets  up  a  given 
production  for  a  certain  time  and  for  a  particular  artist, 
then  he  refuses  to  play  that  role,  it  has  to  make  other 
arrangements.  So  that  for  practical  purposes  they  can't 
call  upon  him  for  the  next  few  weeks  or  next  few  months 
to  do  other  services  around  the  studio.  But  the  important 
thing,  as  I  see  it,  is  his  failure  to  comply  with  his  obli- 
gations under  the  contract,  and  whether  those  obligations 
relate  to  the  playing  of  a  particular  role  or  whether  they 
relate  to  any  other  obligation  under  the  contract  does  not 
affect  the  length  of  time  during  which  he  is  to  be  put  on 
suspension,  because  in  either  event  the  length  of  time  is 
the  continuance  of  his  refusal  and  neglect  to  perform. 

The  Court:  And  what  I  am  trying  to  find  out  is,  to 
perform  what? 

Mr.  Newmark:  To  perform  whatever  obligations  he 
has  [26]  under  the  contract. 

The  Court:  Again  it  isn't  clear  to  me  which  of  the 
obligations,  which  under  this  contract  he  promised  to 
perform,  does  the  record  disclose  he  failed  to  discharge. 

Mr.  Newmark:  Well,  I  think,  your  Honor,  that  the 
particular  cause  for  suspension  was  his  failure  to  portray 
this  particular  role,  then  he  w^as  put  on  suspension.  In 
other  words,  his  particular  refusal  was  to  portray  a  par- 
ticular role.  But  what  I  am  trying  to  suggest  to  the  court 
is  that  that  is  simply  the  essence  in  which  he  refused  to 
perform  his  contract;  and  the  question  which  I  was  about 
to  suggest  to  your  Honor  was,  once  there  has  been  a 
breach  by  an  artist,  even  though  it  relates  to  something 
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which,  in  the  normal  course  of  events,  could  be  cured — 
or  let's  take  this  situation.  I  think  I  can  answer  what  is 
in  the  court's  mind.  Suppose  under  the  contract  the  artist 
was  obliged  to  appear  on  a  radio  show  at  a  particular 
time  upon  request  of  the  studio,  and  he  refused  to  do  it. 
He  said,  "I  don't  want  to  do  it."  and  he  does  not  appear. 
The  studio  under  this  contract,  I  take  it,  could  suspend 
him,  even  though  the  suspension  notice  might  go  out 
after  the  date  when  he  was  supposed  to  have  gone  on  the 
radio.  Then  it  would  be  up  to  the  plaintiff,  or  to  the 
defendant,  as  the  case  may  be — I  mean  the  artist — to 
say,  "Well,  I  have  repented.  I  am  ready  to  go  back  to 
work.  Please  lift  my  suspension."  In  other  words,  the 
actual  time  it  takes  to  do  the  act  for  which  [27]  the 
suspension  is  made  does  not  determine  the  length  of  the 
suspension. 

Mr.  Roth :  May  I  ask  Mr.  Newmark  a  question,  with 
the  court's  permission? 

Mr.  Newmark:     Certainly. 

Mr.  Roth:  Assuming  the  situation  just  illustrated  to 
the  court,  and  the  company  has  siniply  given  the  artist 
notice  that  he  is  suspended  by  reason  of  his  failure  and 
neglect  to  perform  certain  of  his  covenants  and  will  remain 
on  suspension;  the  artist  then  comes  back  to  the  company 
with  his  hat  in  his  hand  and  tears  in  his  eyes  and  says, 
"Please  take  me  back."  Would  the  company  have  to 
do  it? 

Mr.  Newmark :  I  would  assume,  without  checking  this 
over  very  carefully,  that  if  the  company  has  not  elected 
to  terminate  the  contract,  but  instead  said,  "We  are  just 
going  to  put  you  on  suspension,"  I  assume  they  would 
have  to  take  him  back. 
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Mr.  Roth:  What  becomes,  then,  of  the  language  you 
read  to  the  court  on  page  10,  commencmg  with  line  29, 
which  provides  as  follows:  ''Any  period  during  which 
the  producer  is  entitled  to  refuse  to  pay  compensation  to 
the  artist  pursuant  to  any  of  the  provisions  of  this  para- 
graph shall,  unless  sooner  terminated,  end  if  and  when 
the  artist  shall  be  requested  by  the  producer  to  and  shall 
render  other  services  hereunder." 

In  other  words,  if  the  company  elects  the  first  method 
of  [28]  suspension  and  says,  "Until  they  are  ready  to 
call  him  back,"  which  first  method  of  suspension  must  be 
read  with  the  clause  which  I  have  just  read,  nothing  the 
artist  can  do  can  put  him  back  on  that  payroll  unless  the 
company  wants  to  put  him  back. 

Mr.  Newmark:  No.  I  think  there  are  two  things  I 
would  like  to  say.  In  the  first  place,  you  say,  "What 
becomes  of  this  clause  at  page  10,  line  29  of  the  type- 
written contract?"  This  clause  provides  for  a  way  in 
which  the  period  of  suspension  may  be  terminated,  but  it 
contains  the  words,  "Unless  sooner  terminated." 

Mr.  Roth:     That  is  right. 

Mr.  Newmark:  In  other  words,  this  isn't  an  exclusive 
way  in  which  the  suspension  can  terminate.  So  that  if, 
in  the  case  you  give,  the  artist  comes  around  and  says, 
"I  am  ready  to  perform,"  the  suspension,  by  its  terms, 
can  only  exist  during  the  continuance  of  his  refusal. 
But  there  was  one  other  thing.  I  don't  recall  now  whether 
in  the  case  you  gave  this  repentence  occurred  before  the 
act  was  supposed  to  have  taken  place  or  after  the  act 
was  supposed  to  have  taken  place — 

Mr.  Roth:  After  he  was  suspended  he  comes  back  to 
work  and  he  says,  "I  would  like  to  get  back  on  the  pay- 
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roll."  Does  that  terminate  it  under  that  clause  which  you 
read  to  the  court? 

Mr.  Newmark :  1  don't  think  it  terminates  it  under 
this  [29]  clause. 

Mr.  Roth:     Under  any  clause? 

Mr.  Newmark :  1  would  certainly  say  that  if  the  sus- 
pension is  not  fixed  as,  at  least,  of  a  certain  time,  or  that 
period  has  gone  by  and  the  suspension  is  during  the 
continuance  of  the  failure,  refusal  or  neglect,  that  when 
the  artist  comes  and  says,  "I  have  repented  and  I  am 
ready  to  go  back  to  work,"  the  studio  can't  keep  him  on 
suspension  for  six  months  or  a  year,  the  period  of  his 
refusal  or  neglect  and  time  o\^er.  That  certainly  is  my 
interpretation  of  this  contract.  Whether  that  situation 
ever  occurred  or  arose  in  this  case  is  entirely  a  different 
situation. 

Mr.  Roth :  Well,  1  am  giving  you  an  illustration.  I 
am  not  attempting  to  suggest  what  happened  in  this  case. 
It  did  not  happen  in  this  case. 

Mr.  Newmark:  The  question  I  was  trying  to  suggest, 
in  answer  to  your  Honor's  question,  "When  would  the 
artist  know  when  the  studio  wanted  him?"  was,  when 
did  the  studio  know^  when  the  artist  was  going  to  come 
back  and  be  a  good  boy,  unless  he  told  them  so?  In 
other  words,  is  the  interpretation  to  be  urged  here  that 
where  an  artist  has  committed  a  material  breach  and  the 
minimum  period  has  expired,  namely,  when  they  have 
gotten  a  substitute,  that  irrespective  of  any  manifestation 
of  willingness  on  the  part  of  the  artist  to  come  back  to 
work  and  to  be  a  good  boy,  the  studio  must  then  im- 
mediately put  him  on  the  payroll  and  continue  paying  him 
[30]  for  weeks  or  months,  maybe,  before  they  even  get 
a  new  role  for  him,  without  having  any  idea  whether  he 
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is  ever  going  to  come  back  to  work?  That  is  the  other 
side  of  the  question  with  which  we  are  concerned. 

The  Court:  I  have  encouraged  this  discussion  with  a 
design;  namely,  I  am  seeking,  if  it  be  possible,  to  get  the 
record  of  this  case  in  such  shape  where  you  virtually  have 
an  agreed  statement.  T  am  inclined  to  think  that  there 
is  very  little  about  which  there  is  room  for  controversy 
here,  and  while  I  recognize  that  the  discussion  in  part  has 
gone  outside  the  record,  I  have  encouraged  that  because 
I  am  trying  to  draw  out  both  sides  in  the  hope  that  we 
can  develop  the  facts  upon  which  this  case  should  be  sub- 
mitted. The  discussion  has,  I  think,  tended  to  crystallize 
the  points  wherein  you  differ  as  real  points  of  law,  rather 
than  any  serious  dispute  as  to  facts. 

It  occurs  to  me  that  sufficient  has  been  developed  to 
indicate  that  the  motion  for  summary  judgment  should 
not  be  ruled  upon  at  this  time,  but  rather  that  counsel 
should  be  urged  to  determine  the  possibility  of  amplifying 
the  facts,  which  could  be  formulated  in  an  agreed  state- 
ment. And  I  am  inclined,  also,  to  believe  that  you  can 
pretty  well  indicate  the  extent  to  which  you  may  differ 
about  this  matter  of  coming  to  collect  the  check.  Then  I 
am  rather  impressed  with  the  thought  that  the  right  of 
the  defendant  to  an  injunction  is  involved  in  contentions 
which  make  it  [31]  rather  doubtful  that  the  defendant  is 
entitled  to  at  least  an  injunction  pending  the  trial.  It 
occurs  to  me  that  if,  on  the  one  hand,  the  plaintiff  can 
show  that  he  was  warranted  in  notifying  his  employer 
of  the  termination  of  the  contract,  that  really  would  put 
an  end  to  not  only  injunctive  relief,  but  any  relief  on  the 
part  of  the  defendant.  On  the  other  hand,  unless  the 
plaintiff's  position,  with  respect  to  the  termination  of 
that  contract,  can  be  upheld,  then  I  think  it  is  clear  the 


vs.  Robert  Ciiuuiiings  299 

defendant  is  entitled  to  insist  that  the  contract  is  still 
in  effect. 

There  would,  however,  remain  the  question  to  which 
reference  was  previously  made,  whether  this  contract  is 
so  worded  as  to  give  to  the  employer  the  right  to  hold 
onto  plaintiff's  services  indehnitely  or,  in  other  words,  for 
the  balance  of  his  life  as  long  as  he  sees  fit  not  to  report 
at  the  studio.  I  don't  recall  that  either  side  has  cited 
any  case  which  purported  to  deal  with  a  situation  of  that 
type,  but  a  provision  which  would  have  that  consequence 
is  one  respecting  which,  I  think,  exhaustive  study  would 
need  to  be  made.  My  first  reaction  is  that  it  would  be 
against  public  policy.  I  am  not  prepared  to  rule,  of 
course,  at  this  time,  but  as  I  gather  from  this  discussion 
the  defendant  asks  for  a  construction  of  at  least  one  of 
the  provisions  of  its  contract  which  would  have  the  effect 
of  binding  the  plaintiff  to  give  his  services  for  the  balance 
of  his  natural  life.  Perhaps  I  have  stated  that  inaccur- 
ately. [32]  Put  it  this  way:  An  interpretation  which 
would  deny  to  plaintiff  the  right  to  earn  a  livelihood  for 
the  balance  of  his  natural  life,  because  of  a  refusal  to 
perform  his  contract  with  the  defendant. 

Mr.  Newmark :  That  is.  to  earn  his  livelihood  other 
than  working  for  the  defendant  for  the  balance  of  the 
term? 

The  Court :  That  is  right.  Now,  in  brief  I  am  going 
to  suggest  that  we  handle  tlie  case  in  this  fashion :  That 
each  of  these  motions  be  denied  without  jirejudice  with 
the  view  that  we  have  an  early  trial  on  the  merits,  and  to 
that  end  that  counsel  undertake  to  present  an  agreed 
statement,  and  to  the  extent  that  you  are  not  prepared  to 
admit  factual  matters  that  .you  outline  what  the  evidence 
would   be.   because  it   may  arise  that  a   ruling  would   be 
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made  that  even  in  the  face  of  certain  evidence  no  differ- 
ence would  follow  in  the  decision. 

I  see  nothing  to  be  gained  by  continuing  the  discussion 
as  to  the  merits  of  either  the  motion  for  summary  judg- 
ment or  the  application  for  an  injunction  pendente  lite  at 
this  time. 

Mr.  Roth:  May  I  suggest  a  slightly  different  solution 
of  the  matters?  If  it  is  proper  I  would  like  to  say  that 
the  summary,  which  the  court  has  made  this  morning,  of 
the  pleadings,  the  contract  and  the  issues  involved,  de- 
monstrate that  the  court  has  made  a  conscientious  and 
thorough  study  of  this  entire  matter  and  is  thoroughly  alive 
to  what  the  [^^\  decisive  point  in  the  case  is.  The 
reason  I  feel  that  a  slightly  different  solution  would 
better  fit  the  needs  of  the  parties  is  this :  If  both  motions 
are  denied  at  the  present  time  without  prejudice  and  an 
early  trial  date  is  fixed,  that  would  mean  this :  In  the 
event  the  plaintiff  in  the  action  had  an  oportunity  to 
perform  on  the  radio,  let  us  say  next  Monday  night, 
defendant  would  then  immediately  petition  the  court  for 
another  order  to  show  cause  in  an  attempt  to  restrain 
him. 

The  Court :  I  didn't  state  wholly  what  I  have  in  mind. 
I  am  satisfied  that  no  injunction  pendente  lite  should  be 
issued,  because  of  the  views  which  I  presently  hold,  and 
that  more  and  greater  injury  would  result  by  the  granting 
of  such  an  injunction  than  would  arise  if  it  were  denied 
pending  the  trial.  So  that  to  express  myself  more  ac- 
curately I  should  say  that  on  the  record  as  I  presently  see 
it  we  would  not  be  warranted  in  granting  an  injunction 
pendente  lite. 

Mr.  Roth:  In  order  to  eliminate  any  difficulty,  be- 
cause I  understood   from   Mr.   Newmark  that  we  could 
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have  a  very  early  trial  in  this  matter,  which,  of  course, 
is  entirely  satisfactory  to  nie,  1  wonder  if  we  couldn't 
make  this  sort  of  an  agreement  ])ending  the  trial  of  the 
action,  which  has  already  been  discussed  between  Mr. 
Nevvmark  and  myself  somewhat:  That  is,  that  plaintiff 
will  not  enter  into  any  contract,  pending  the  trial  of  the 
action,  to  do  any  motion  picture  work,  but  [34]  he  will 
take  advantage  of  any  and  every  opportunity  that  he  has 
to  appear  on  the  radio  between  now  and  the  time  of  trial. 
Any  moneys  that  he  may  earn  by  reason  of  such  appear- 
ances we  are  willing  to  impound  with  the  clerk  of  the 
court,  or  anyone  else  that  the  court  may  designate  or  that 
Mr.  Newmark  and  myself  may  agree  upon.  Those 
moneys,  assuming  that  the  defendant  in  the  action  has 
any  interest  in  those  moneys  by  reason  of  its  contract, 
which  it  may  ha\e  but  which  we  are  not  conceding,  they 
would  be,  of  course,  subject  to  whatever  the  decision  of 
the  court  was  at  the  trial  of  the  action.  That  gives  the 
plaintiff  in  the  action  some  leeway  between  now  and  the 
date  of  trial  in  a  field  of  entertainment,  which  can't  in 
the  least  impair  or  infringe  upon  any  of  the  defendant's 
fundamental  rights. 

The  Court:  I  gather  from  the  affidavits  that  there 
have  been  times,  at  least,  when  the  defendant  has  per- 
mitted him  to  do  so. 

Mr.  Roth:  Oh,  yes.  They  concede  that  in  their  own 
affidavit. 

Mr.  Newmark :  May  T  consult  for  just  a  moment  on 
that,  your  Honor? 

The  Court :     Yes. 

Mr.  Newmark :  I  was  going  to  suggest,  your  Honor, 
before  Judge  Roth  made  this  last  suggestion,  that  instead 
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of  denying  the  injunction  pendente  lite  that  the  matter 
ought  to  go  off  calendar.  In  case  the  occasion  for  more 
vigorously  [35]  arguing  the  matter  should  present  itself, 
namely,  another  radio  appearance,  because  I  think  even 
apart  from  the  matters  which  your  Honor  has  suggested 
this  morning  there  are  additional  features  which  would, 
I  think,  lead  to  the  conclusion  that  he  had  no  right  to 
terminate  the  contract  and  that  the  contract  is  still  in 
force,  and  before  any  denial,  which  I  think  would  operate 
with  prejudice  as  far  as  subsequent  applications,  on  the 
same  set  of  facts  to  another  appearance  are  concerned, 
would  be  made,  I  have  intended  to  ask  the  court  to  have 
the  matter  go  off  calendar,  because  it  might  be  said  to 
have  reached  that  position.  But  it  does  seem  to  me,  and 
for  that  reason  I  took  the  two  or  three  minutes  to  talk 
to  Mr.  Erlick,  who  is  from  the  studio,  that  the  arrange- 
ment Judge  Roth  suggests,  particularly  if  we  can  get  an 
early  trial,  is  a  fair  arrangement.  And  I  gather  that  this 
is  without  prejudice  to  the  rights  of  any  of  the  parties. 
In  other  words,  the  plaintiff  agrees  he  won't  enter  into  a 
motion  picture  contract  or  do  motion  picture  work,  but  he 
doesn't  concede  that  he  is  not  entitled  to. 

Mr.  Roth:     Precisely. 

Mr.  Newmark:  And  we,  on  the  other  hand,  say  we 
won't  take  any  more  of  the  court's  time  in  arguing  about 
the  preliminary  injunction  or  try  to  stop  Mr.  Cummings 
from  going  on  the  radio,  but  we  don't  concede  he  is  en- 
titled to  do  so.  In  other  words,  it  is  entirely  without 
prejudice.  And  the  money,  as  far  as  I  am  concerned, 
could  be  impounded  [36]  with  the  court  clerk  subject  to 
any  final  judgment  that  is  entered  in  the  matter.  That 
would  be  satisfactory  to  me,  if  it  is  satisfactory  to  the 
court  clerk,  or  put  it  in  the  bank. 
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Mr.  Roth:  The  latter  part  of  your  statement  is  en- 
tirely satisfactory  to  me.  I  don't  care  where  the  money 
is  impounded.  And,  of  course,  the  stipulation  is  entirely 
without  prejudice.  But  I  think  the  original  suggestion  of 
the  court,  that  we  have  an  early  trial  and  that  both 
motions  be  denied,  ought  to  be  what  is  done.  We  want 
this  matter  resolved  on  the  exparte  application  for  an  in- 
junction, or  in  lieu  of  denying  the  exparte  application 
for  injunction — not  the  ex  parte  application  for  injunc- 
tion, but  the  order  to  show  cause  and  the  motion  for  sum- 
mary judgment,  the  court  might  submit  them  both  or 
continue  them  both  to  the  time  of  trial,  then  they  will  be 
merged  in  the  trial  and  will  all  be  disposed  of  at  the 
same  time.     Meanwhile  we  have  this  stipulation. 

Mr.  Newmark:  We  will  be  operating  under  this  agree- 
ment. 

The  Court:  That  is  perfectly  agreeable  with  the  court, 
that  the  further  hearing  on  both  motions  will  go  over 
until  the  time  of  trial.  And  meanwhile  the  stipulation 
will  be  in  effect  that  the  plaintiff,  without  prejudice  to 
either  side,  may  proceed  to  take  radio  engagements,  that 
all  compensation  derived  therefrom  shall  be  deposited  with 
the  clerk  of  the  court  awaiting  the  decision  of  the  case. 

Mr.  Newmark:  And  that  the  plaintiff  will  not  do  or 
[2>7]  enter  into  any  motion  picture  work  during  the  time. 

The  Court:  Yes.  That  is  also  part  of  the  stipulation; 
that  he  will  not  enter  into  any  motion  picture  work  or 
contract  to  do  that  kind  of  work,  pending  the  decision  of 
the  case. 

Now,  with  reference  to  date  of  trial:  Do  you  think 
that,  in  view  of  your  further  efforts  toward  arriving  at  an 
agreed   statement,    which   might,   perhaps,    in   part   incor- 
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porate  what  we   have   said   here   this   morning,   the   case 
could  be  tried  in  a  day? 

Mr.  Roth:  I  hope  so,  your  Honor.  I  beHeve  it  could 
be,  because  if  there  are  any  questions  of  law  which  we 
are  not  agreed  upon  or  which  we  can't  make  clear  to  the 
court  at  that  time,  it  can  be  submitted  as  questions  of  law 
on  briefs.  I  rather  believe  that  we  could  take  all  the 
evidence  necessary  to  try  this  case,  on  all  the  causes  of 
action,  in  a  day.     What  do  you  think  ? 

Mr.  Newmark:  I  am  inclined  to  think  it  may  take 
longer,  particularly  if  we  get  into  the  issues  of  some  of  the 
other  causes  of  action  as  to  whether  Universal  tried  to 
discipline  Cummings,  and  so  forth.  It  seems  to  me  that 
will  take  a  couple  of  days,  at  least,  to  try.  In  other 
words,  if  we  go  into  the  question  of  whether  Cummings 
was  given  the  right  kind  of  roles  to  portray  his  part, 
or  whether  the  studio  tried  to  keep  him  down,  it  seems  to 
me  it  would  take  at  least  two  days,  even  with  all  our 
preparatory  work  being  done.  If  I  were  to  remain  here 
I  am  sure  I  could  work  out  with  you  a  [38]  great  deal 
of  the  case,  so  we  would  have  very"  little  evidence  to  pre- 
sent, but  I  am  not  sure  it  can  be  boiled  down  so  much 
that  we  can  get  through  in  a  day. 

Mr.  Roth :  Let's  assume  two  days,  then.  I  don't 
think  it  will  be  more. 

The  Court:  Something  was  said  about  counsel  going 
out  of  the  state. 

Mr.  Newmark:  Well,  if  your  Honor  please,  I  will  not 
be  here  to  try  the  case.  I  am  leaving  Monday.  As  a 
matter  of  fact,  I  am  going  overseas,  so  I  don't  know  when 
I  will  be  back,  but  I  know  I  won't  be  back  for  this  case. 
I  will  be  gone,  I  think,  for  the  duration  of  the  war,  at 
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least  with  Germany.     And   1   think  Judge  Roth  is  going 
to  be  out  of  the  state  for  two  or  three  weeks. 

Air.  Roth :  Yes.  I  am  leaving,  your  Honor,  on  the 
9th,  which  is  Tuesday.  I  don't  expect  to  be  back  until 
about  December  5th,  but  I  could  try  and  would  be  glad 
to  try  it  any  time  after  December  15th,  or  the  early  part 
of  January,  1944. 

Mr.  Newmark :  That  would  l)e  satisfactory  to  our 
office,  your  Honor. 

The  Court:  Then  we  will  give  you  the  first  trial  date 
in  January,  which  would  l)e  January  4,  1944. 

Mr.  Roth :     That  will  be  satisfactory. 

The  Court:  I  take  it  that  commencing  December  15th 
you  will  undertake  to  work  out  this  agreed  statement.  [39] 

Mr.  Roth :  Oh,  yes.  I  am  learning  for  the  first  time 
that  Mr.  Newmark  is  going  overseas,  and  I  hear  the  news 
with  regret,  because  I  would  like  to  work  it  out  with  him, 
but  whoever  in  the  office  is  assigned  to  the  case  I  will  make 
it  my  business  to  contact  them  and  I  think  we  can  come 
into  court  with  an  agreement  on  practically  all  facts, 
unless  we  get  into  some  of  those  other  causes  of  action 
as  to  which  there  will  be  a  dispute. 

The  Court :  I  had  this  in  mind :  That  we  endeavor 
to  fix  a  certain  time  prior  to  the  actual  trial  date  when  you 
w^ill  undertake  to  file  this  agreed  statement  and  pre- 
trial memorandum  of  points  and  authorities.  T  think  it 
would  be  desirable  to  have  that  accomplished  some  days 
prior  to  January  4th. 

Mr.  Roth :  I  think  I  could  promise  to  have  it  in  the 
hands  of  the  court  sometime  before  December  25th.  I 
rather  think  sometime  between  the  20th  and  23rd  of 
December. 
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The  Court :  I  notice  that  this  year  December  25th  falls 
on  a  Saturday.  Do  you  think  you  can  get  it  in  on  De- 
cember 24th? 

Mr.  Roth:  I  think  so,  your  Honor,  I  am  rather  cer- 
tain that  I  could  be — 

The  Court:  Should  we  say  that  the  pre-trial  memor- 
anda should  be  filed  by  December  30th? 

Mr.  Roth:  Of  that  I  am  sure.  If  I  could  have  until 
December  30th  I  am  certain  of  it.   [40] 

The  Court:  That  would  include  your  memorandum 
of  points  and  authorities. 

Mr.  Roth:     Yes. 

Mr.  Newmark:  Your  Honor,  I  would  just  like  to  make 
one  statement  in  case  I  should  forget  to  mention  it.  I 
simply  want  to  state  this:  That  our  memorandum  of 
points  and  authorities  will  probably  include  cases  dealing 
with  the  question  of  whether  failure  to  pay,  even  assum- 
ing our  interpretation  of  the  contract  to  be  wrong  as  to  a 
material  breach,  particularly  where  there  is  a  failure  under 
misapprehension  which  could  be  corrected  by  the  plaintiflf, 
that  the  plaintiff  is  estopped  to  make  any  such  contention 
now.  I  want  to  make  that  statement  so  we  will  have  it  on 
the  record. 

Mr.  Roth :     That  is  what  I  anticipated. 

Mr.  Newmark :  There  may  possibly  be  an  amendment 
setting  some  of  those  matters  up,  which  I  have  already 
suggested. 

The  Court:     Very  well. 

Mr.  Roth:     The  trial  date  is  January  4,  1944? 

The  Court:     At  10:00  a.  m. 

Mr.  Roth:  And  the  time  set  for  the  pre-trial  memor- 
andum is  December  30th  of  this  year? 

The  Court:     Yes. 

[Endorsed]:   Filed  Dec.  15,  1944.  [41] 
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REPORTER'S   TRANSCRIPT 

of  Testimony  and  Proceedings  on  Trial. 

Los  Angeles,  California,  Tuesday,  January  4,  1944; 
10  A.  M. 

The  Clerk:  Robert  Cummings  v.  Universal  Pictures 
Company,  Inc. 

Mr.   Cooper:     Ready  for  the  defendant. 

Mr.  Roth:     Ready. 

The  Court:  The  pre-trial  points  and  authorities  are 
quite  comprehensive  and  illuminating.  However,  I 
haven't  had  an  opportunity  of  making  an  exhaustive  study 
thereof,  but  I  think  as  the  evidence  develops  that  we  shall 
be  able  to  profit  by  the  points  that  have  been  advanced. 

I  believe  that  in  the  memorandum  opinion  that  was  filed 
a  few  days  ago  I  indicated  the  view  that  I  thought  should 
be  taken  with  reference  to  the  amendments,  or  second 
amendment  to  the  answer.  I  see  nothing  to  be  gained  by 
re-examining  that  aspect  of  the  case  at  this  time.  In 
other  words,  my  present  thought  is,  as  indicated  in  that 
'memorandum  of  decision,  that  unless  the  evidence  would 
support  the  legal  theory  that  T  have  indicated  would  justify 
such  a  defense  as  is  outlined  in  the  second  amendment  to 
the  answer,  that  I  question  its  validity.  However,  the 
evidence  may  develop  some  matters  that  are  not  presently 
clear. 

I  should  like  to  call  the  attention  of  counsel  to  the  second 
count.  The  amount  involved  is  less  than  $3,000.  and  1 
question  jurisdiction  of  that  count.  It  appears  to  be  an 
ordinary  action  on  contract,  and  unless  something  further 
[2]  develops  I  think  we  should  have  that  ruling,  that  there 
is  lack  of  jurisdiction  on  that  particular  count. 
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Then  with  reference  to  count  one,  I  should  like  to  leave 
this  suggestion:  It  would  appear  that,  taking  into  con- 
sideration the  admissions  contained  in  the  pleadings  and 
the  facts  conceded  in  the  formal  stipulation  of  facts,  that 
upon  proving  the  allegations  set  forth  in  the  last  sentence 
of  paragraph  6  and  the  allegations  contained  in  the  first 
sentence  of  paragraph  7  of  the  first  count,  that  if  the  case 
rested  there,  that  the  plaintiff  would  be  entitled  to  judg- 
ment on  the  first  count. 

Mr.  Cooper:  Will  your  Honor  repeat  that?  I  didn't 
have  my  complaint  before  me. 

The  Court:     Yes.     I  will  ask  the  reporter  to  read  it. 

(Statement  of  the  court  read  by  the  reporter.) 

The  Court:  I  am  indicating  what  I  would  like  to 
characterize  as  tentative  views,  and  thereby  afiford  to 
counsel  an  opportunity  to  direct  the  proof  or  the  argument 
accordingly.  I  have  already  indicated  the  view  presently 
held  with  reference  to  count  two,  and,  of  course,  count 
three  is  the  same. 

With  reference  to  the  last  count,  I  have  not  had  time 
sufficient  to  digest  the  pre-trial  points  and  authorities  and 
to  crystalize  my  thinking  thereon,  and  the  trial  will  have 
to  develop  the  facts  and  the  law. 

Mr.  Roth:  Counsel  and  myself  have  had,  prior  to 
today,  [3]  several  telephone  conversations  in  respect  to  the 
course  of  this  trial,  and  it  was  suggested  by  myself,  and 
consented  to  by  him,  subject,  of  course,  to  the  approval 
of  the  court,  that  we  proceed  on  count  one,  because  that 
count,  if  decided  favorably  to  the  plaintifif,  is  decisive  of 
the  lawsuit,  and  if  it  is  decided  adversely,  then  that  we 
proceed  on  count  four  and  the  counterclaim,  because,  if 
count  one  is,  as  I  say,  decided  for  the  plaintifif — and  that 
has  just  a  few  questions  of  fact  which  have  already  been 
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pointed  out.  the  estoppel  facts,  or  the  alleged  estoppel  facts, 
as  far  as  the  counts  are  concerned,  then  it  resolves  itself 
into  an  argument  on  questions  of  law,  and  if  that  method 
of  proceeding  is  satisfactory  to  your  Honor,  I  think  it 
would  shorten  these  proceedings  and  avoid  the  taking  of 
quite  a  bit  of  testimony  that  may  prove  to  be  immaterial. 

Mr.  Cooper :  Counsel  is  correct,  your  Honor,  and  I 
might  add  that,  as  far  as  defendant  is  concerned,  that 
procedure  will  be  satisfactory.  And  T  make  the  further 
suggestion,  in  the  interest  of  simplifying  the  issues,  that, 
as  far  as  the  defendant  is  concerned,  we  could  forget  the 
counterclaim  and  the  request  for  an  injunction,  because, 
first,  if  the  court  should  decide  for  the  plaintiff,  it  would 
be  immaterial,  and,  secondly,  should  the  court  hold  for  the 
defendant,  we  are  satisfied  the  defendant  would  not  violate 
the  terms  and  provisions  of  the  contract. 

The  Court:  I  gather,  then,  that  this  suggestion,  com- 
ing [4]  from  both  sides,  is  designed  to  get  at  the  heart 
of  the  case,  and  may  render  it  unnecessary  to  go  into 
matters  that  would  prove  collateral  in  the  event  of  a  cer- 
tain decision  on  count  one. 

Mr.  Cooper :     That  is  correct,  your  Honor. 

The  Court:  I  am  impressed  with  the  advisability  of 
proceeding  along  those  lines,  and  that  may  be  done. 

Mr.  Roth:  If  your  Honor  i)lease.  I  had  also  an  agree- 
ment with  counsel  prior  to  this  date  in  respect  of  his  first 
amendment  to  the  answer  and  in  respect  of  the  second 
amendment  to  the  answer,  to  the  effect  that  all  the  allega- 
tions therein  may  be  deemed  to  have  been  denied  by  the 
plaintiff. 

Mr.  Cooper:      It  is  so  stipulated,  your  Honor. 

Mr.  Roth :  On  the  point  that  your  Honor  mentioned  at 
the  outset,  in  regard  to  count  two,  that  is,  that  it  may  not 
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be  within  the  jurisdiction  of  the  court,  we  have  researched 
the  point  somewhat,  but,  of  course,  would  be  happy  to 
submit  authorities  to  your  Honor  on  that  point. 

The  Court:     Very  well. 

Mr.  Roth:     Shall  we  proceed,  your  Honor? 

The  Court:     Yes. 

Mr.  Roth:     I  will  call  Mr.  Oscar  Cummins.  [5] 

OSCAR  CUMMINS, 

called  as  a  witness  on  behalf  of  plaintiff,  being  first  duly 
sworn,  testified  as  follows: 

The  Clerk:     State  your  name. 

A.     Oscar  Cummins. 

Direct  Examination 

O.     By  Mr.  Roth :     Your  full  name  is  Oscar  Cummins  ? 

A.     Oscar  Richard  Cummins. 

Q.  You  are  an  attorney  at  law  regularly  licensed  to 
practice  in  all  the  courts  of  California,  and  have  been 
such  for  some  years  last  past?  A.     I  am. 

O.  Do  you  know  Robert  Cummings,  the  plaintiff  in 
this  case?  A.     I  do. 

O.     How  long  have  you  known  him? 

A.     About   six   years. 

Q.  During  the  past  two  years  prior  to  this  time  have 
you  represented  Robert  Cummings  in  the  capacity  of  at- 
torney and  business  manager?  A.     I  have. 

O.  You  were  representing  Robert  Cummings  during 
the  period  of  time  between  April  1,  1943,  and  June  2, 
1943?  A.     Yes. 

Q.  Did  you,  on  or  about  May  26,  1943,  appear  at  the 
offices  of  Universal?  [6]  A.     I  did. 
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Q.  Will  you  state  to  the  court  what  you  went  there  for 
and  what  you  did? 

A.  On  May  the  26th,  on  or  about  2:30  p.  in.,  I  went 
to  the  paymaster's  office  at  Universal  Studios  and  asked 
the  paymaster  if  there  was  a  check  there  for  Robert 
Cummings,  and  he  leafed  through  the  checks  and  told  me 
there  was  no  check  for  Bob.  From  there  I  went  over  to 
the  cashier's  office  and  saw  Mr.  Steinberg,  and  I  asked 
him  if  there  was  a  check  there  for  Robert  Cummings,  and 
he  said,  "Wait  a  minute."  and  he  went  to  some  files,  and 
came  back  and  said,  "No,  there  is  no  check  for  Robert 
Cummings.     He  is  still  under  suspension." 

O.     What  did  you  do  then — go  back  to  your  office? 

A.     I  went  back  to  my  office. 

The  Court:  May  I  interrupt  for  just  a  moment.  Mr. 
Reporter,  will  you  read  that  answer  slowly? 

(Answer  read  by  the  reporter.) 

O.  By  Mr.  Roth:  What  did  you  do  then.  Mr. 
Cummins  ? 

A.  The  next  morning  at  1 1  :00  o'clock,  Thursday,  I 
called  Universal  Studios,  Stanley  7-1211,  and  asked  for 
the  cashier's  office.  I  said,  "This  is  Oscar  Cummins 
speaking.  Is  Robert  Cummings'  check  ready?"  The 
man  who  answered  the  phone  said,  "Wait  a  minute."  and 
came  back  a  few  moments  later  and  said,  "Bob's  check  is 
not  ready.  We  have  no  instructions  to  put  him  back  on 
salary."   [7] 

The  Court :     Mr.  Reporter,  will  you  read  that  slowly  ? 

(Answer  read  by  the  reporter.) 
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Q.  By  Mr.  Roth:  Did  you  get  the  name  of  the  man 
to  whom  you  spoke  over  the  telephone? 

A.     No,  I  did  not. 

O.  What  did  you  do  after  that  telephone  conversation 
on  Thursday  morning? 

A.  On  or  about  11:30  I  instructed  my  secretary,  Miss 
Bella  Marco,  to  call  Universal  Studios  and  ask  for  the 
cashier's  office,  and  I  also  instructed  her  to  put  me  on  the 
line  as  soon  as  she  got  the  cashier's  office.  And  she  called 
Universal  Studios,  and  pressed  the  button  in  my  office, 
and  I  got  on  the  line  with  her.  I  heard  her  ask  the  man 
who  answered  the  phone  in  the  cashier's  office,  'Ts  Robert 
Cummings'  check  ready?"  And  the  answer  came  back  a 
few  moments  later.  He  said,  "Wait  a  moment,"  and  he 
came  back  and  said,  "Robert  Cummings'  check  is  not 
ready,"  or  "Bob's  check  is  not  ready" — I  don't  remem- 
ber the  exact  words — "He  is  still  under  suspension." 

0.  After  that  telephone  conversation  between  Bella 
Marco  and  someone  in  the  cashier's  office  at  Universal, 
which  you  listened  to,  what,  if  anything,  did  you  do? 

A.  I  instructed  my  secretary,  Miss  Marco,  to  call 
Jimmie  Smith,  Robert  Cummings'  man,  and  ask  him  to  go 
over  to  Universal  and  see  if  there  was  a  check  there 
for  Bob. 

O.     And  then  what,  if  anything,  did  you  do?  [8] 

A.     That  is  all. 

Q.  Except  that  on  May  29th  you  sent  this  wire  from 
Robert  Cummings  to  Universal? 

A.     That  is  right. 

Q.     Which  is  set  forth  in  the  complaint? 

A.     That  is  right. 
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y.  Prior  to  appearing  at  L'niversal  on  Wednesday, 
May  25,  1943,  you  had  had  contacts  with  many  officials 
of  Universal  in  respect  to  Bob  Cummings,  had  you  not? 

A.     On  repeated  occasions. 

O.  And  you  had,  on  numerous  occasions,  either  per- 
sonally or  through  messenger,  picked  up  his  check,  Bob 
Cummings'  check,  in  payment  of  his  services? 

A.     That  is  correct. 

O.     And  on  those  occasions  what  would  you  do? 

A.  I  would  go  to  the  paymaster's  office  and  the  check 
was  usually  there. 

O.  Between  April  10,  1943,  and  May  29,  1943.  did  any 
officer,  official,  executive  or  employee  of  the  defendant 
Universal  Pictures  Company,  Inc.,  request  you  to  produce 
Robert  Cummings  at  the  studios,  or  have  him  at  the 
studios  for  the  purpose  of  performing  services? 

A.     No. 

The  Court:     May  I  have  that  question? 

( Question  read  by  the  reporter. ) 

O.  By  Mr.  Roth:  And  when  1  say  ''request,"  I 
mean  request  [9]  orally.  A.     No. 

O.  Do  you  know  whether  or  not  any  such  request  was 
made  between  those  dates,  any  sucli  oral  request  was  made 
between  those  dates  by  any  official,  director,  agent  or  em- 
ployee of  Universal  on  Robert  Cummings? 

A.     No;  there  was  no  such  request. 

Mr.  Roth :     You  mav  cross  examine. 
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Cross-Examination 

Q.  By  Mr.  Cooper:  I  show  you  a  document,  which 
I  have  heretofore  shown  to  counsel,  dated  November  27, 
1941.     Is  that  Robert  Cummings'  signature? 

A.     Yes. 

Q,     You  mailed  that  in,  did  you  not,  to  Universal? 

A.  I  don't  know  whether  it  was  mailed  or  given  to 
them. 

O.  You  caused  it  to  be  sent  to  Universal  on  behalf  of 
Robert  Cummings? 

A.     I  think  so.     I  am  not  certain. 

Mr.  Cooper:  If  your  Honor  please,  I  offer  this  in 
evidence  as  Defendant's  Exhitit  A. 

Mr.  Roth:  We  object  to  it  on  the  ground  that  it  is 
not  proper  cross  examination. 

Mr.  Cooper:     That  may  be  true. 

Mr.  Roth :  But  if  counsel  at  this  time  wants  to  mark 
it  for  identification  and  its  relevancy  subsequently  appears, 
we  won't  quarrel  with  the  authenticity  of  the  document 
and   [10]   may  stipulate  to  its  admission. 

Mr.  Cooper:  Counsel's  technical  objections  are  ab- 
solutely correct.     I  was  trying  to  save  a  little  time. 

The  Court:  It  may  be  marked  for  identification  as 
Defendant's  Exhibit  A. 

Q.  By  Mr.  Cooper:  Mr.  Cummins,  you  were  inter- 
ested, as  chief  representative  of  the  plaintiff,  Robert  Cum- 
mings, in  all  his  negotiations  and  matters  with  the  de- 
fendant Universal  Pictures  Company,  Inc.;  is  that  correct? 

Mr.  Roth:     That  is  stipulated,  isn't  it? 

Mr.  Cooper:     I  want  to  get  it  fully.  A.     Yes. 

O.  By  Mr.  Cooper :  And  you  were  also  his  attorney 
during  the  period  of  time  in  question?  A.     Yes. 
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Q.  And  you  had  such  authority  from  Robert  Cum- 
mings  personally?  A.     Yes. 

O.  You  have  dealt  as  an  agent  with  Universal  Pictures 
Company  for  a  considerable  period  of  time,  have  you  not, 
Mr.  Cummins,  not  on  behalf,  necessarily,  only  of  Robert 
Cummings,  but  of  others  as  well?  A.     Yes. 

Mr.  Roth :     Objected  to  as  immaterial. 

Mr.  Cooper :     It  is  purely  a  preliminary  question. 

Mr.  Roth:     I  will  withdraw  the  objection.  [11] 

A.     Yes. 

O.  By  Mr.  Cooper :  You  are  familiar  with  the  per- 
sonalities of  the  employees  of  the  contract  department? 

A.     Yes. 

O.  You  know  most  of  the  officers  of  the  corporation, 
that  is,   those  that   are  situated   at   Universal   City? 

A.     Yes,  sir. 

O.  And  you  had  negotiated  in  the  past,  in  connection 
with  matters  concerning  the  contract  of  Robert  Cummings, 
with  Edward  Muhl,  head  of  the  contract  department,  had 
you  not? 

Mr.  Roth:  We  object  on  the  ground  that  it  is  incom- 
petent, irrelevant  and  immaterial,  and  it  appears  already 
that  it  is  not  preliminary,  as  counsel  states,  but  it  is  being 
indulged  in  obviously  for  this  purpose — 

The  Court:  I  don't  think  it  is  pertinent  to  the  direct 
examination. 

Mr.  Cooper:  If  your  Honor  please,  it  is  with  reference 
to  the  question  as  to  the  individuals  upon  whom  the  re- 
quests were  made,  and  why  he  made  the  requests  of  those 
individuals,  rather  than  upon  the  particular  officers  of  the 
corporation  that,  as  a  matter  of  law,  were  the  ones  upon 
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whom  a  demand  should  be  made  and  who  had  authority 
to  order  payment.  I  call  your  Honor's  attention  to  one 
of  the  answers  of  the  witness,  that  on  May  27th,  when 
he  said  he  called  the  offices  and  talked  to  some  man  there, 
and  the  man  to  whom  he  [12]  talked  told  him  he  had  no 
instructions  to  put  Robert  Cummings  back  on  salary,  and 
obviously  the  person  to  whom  he  talked  only  paid  checks 
on  instructions.  The  purpose  of  this  question  is  to  show 
that  he  did  not  talk  with  anyone  at  Universal  Pictures 
Corporation  who  had  the  authority  to  give  instructions, 
to  order  the  payment  of  the  check. 

Mr.  Roth:     Obviously  that  is  a  matter  of  law. 

Mr.  Cooper:     That  is  correct. 

Mr.  Roth:  In  spite  of  counsel's  statement,  the  purpose 
of  this  particular  examination,  which  is  not  cross  examina- 
tion, is  obviously  this,  that  is,  that  because  the  witness 
knew  these  various  other  executives  and  prominent  per- 
sonnel who  were  associated  with  the  defendant,  that  he 
should  have  gone  to  them  instead  of  going  to  the  pay- 
master or  the  cashier. 

Mr.  Cooper:     There  isn't  any  question  about  that. 

Mr.  Roth:  And  it  is  not  cross  examination,  and  it  is 
not  material.  If  it  is  a  question  of  law,  and  if,  as  a 
matter  of  law,  we  should  have  that,  that  is  already  before 
the  court,  and  we  can  argue  it. 

The  Court:  It  seems  to  me  that  what  is  sought  now 
might  properly  be  a  part  of  defendant's  case,  but  I  am  not 
persuaded  that  it  is  a  part  of  the  cross  examination  of  this 
witness.  In  other  words,  the  question  is,  has  this  witness 
testified  truthfully,  not  what  is  the  legal  effect  of  that 
testimony. 


vs.  Robert  Cunuuiugs  317 

(Testimony  of  Oscar  Cummins) 

Mr.  Cooper:  1  don't  quarrel  with  the  veracity  of  the 
[13]  witness,  hut  1  certainly  think  we  have  a  right  on 
cross  examination  to  show  the  color  of  the  shadow.  Even 
though  we  do  not  necessarily  have  to  attack  the  veracity 
of  a  witness  on  cross  examination,  we  may  bring  out  the 
full  picture  and  the  light  and  the  color  of  the  shadow. 

The  Court:  1  rather  think  you  will  need  to  put  that 
in  as  part  of  your  case. 

Mr.  Cooper:  Very  well.  I  won't  quarrel  with  the 
court  on  that. 

O.  By  Mr.  Cooper:  Now,  you  stated  in  your  direct 
examination  that  you  had  been  in  the  habit  of  picking  up 
Mr.  Cummings'  check  and  that  you  usually  found  it  there. 
What  did  you  mean  by  that? 

A.  At  the  time  that  Bob  Cummings  was  supposed  to 
be  on  salary,  I  went  to  the  paymaster's  office  and  there 
the  check  was. 

O.  Did  you  mean  to  imply  that  on  some  occasions  it 
had  not  been  there,  that  there  were  occasions  when  the 
check  was  not  there  when  you  went  there? 

Mr.  Roth:  I  object  to  that  as  incompetent,  irrelevant 
and  immaterial.  If  we  are  going  to  go  into  that,  it 
would  be  necessary  to  go  into  a  specific  set  of  circum- 
stances. 

The  Court :  I  am  wondering  if  we  would  not  find  our- 
selves involved  in  trying  perhaps  some  of  these  matters 
that  were  eliminated  when  the  third  count  was  dismissed. 

Mr.  Cooper:  If  your  Honor  please,  that  isn't  my  pur- 
pose [14]  at  all.  \^ery  briefly,  1  am  going  back  to  the 
general  subject  matter  of  my  preliminary  question.  I 
think  this  is  quite  proper  cross  examination,  because  the 
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question  was  asked  by  counsel,  and  he  said  that  when  he 
went  there  the  check  was  usually  there.  I  want  to  find 
out  what  he  meant  by  the  word  "usually." 

The  Court:     May  we  have  the  pending  question? 

(Pending  question  read  by  the  reporter.) 

The  Court:  I  think  the  witness  can  answer  that 
question. 

A.  The  answer  to  that  is  this,  your  Honor :  On  no 
occasion  when  the  check  was  supposed  to  be  there  was  it 
not  there.  There  were  frequent  occasions  when,  for  a 
day  or  two,  they  wouldn't  pay  Bob  for  a  day  or  two,  and 
I  went  there  and  argued  about  it.  When  the  checks  were 
supposed  to  be  there  they  were  usually  there. 

Mr.  Roth:  Pardon  me  a  second.  May  I  interject  and 
ask  the  witness  a  question? 

Mr.  Cooper:  I  have  no  objection  to  an  interruption, 
counsel. 

The  Court:  I  rather  think  you  will  make  better  pro- 
gress if  you  will — 

Mr.  Cooper:     Very  well. 

Q.  By  Mr.  Cooper :  On  those  occasions  when  you 
would  not  find  the  check  there,  for  whatever  reason  it  was, 
you  would  go  to  someone  else,  would  you  not? 

Mr.  Roth:  That  is  not  his  testimony.  I  object  to  it 
on  [15]  the  ground  that  it  assumes  a  fact  not  in  evidence. 

Mr.  Cooper:  Maybe  I  misunderstood  the  witness.  I 
have  no  objection  to  your  asking  a  question  to  straighten 
it  out.  Will  you  please  read  the  last  answer  of  the 
witness  ? 

(Record  read  by  the  reporter.) 

O.  On  those  occasions,  Mr.  Cummins,  did  you  go  to 
the  paymaster's  office —  A.     Yes. 
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Q.  And,  for  whatever  reason  it  might  be,  there  was 
not  a  check  there,  when  y(ni  thought  it  should  be  there? 

A.     1  didn't  say  that. 

Q.  On  those  occasions  when  you  went  to  the  pay- 
master's window  and  asked  for  a  check  and  the  check 
wasn't  there — 

A.     I  didn't  say  that  either. 

O.     What  did  you  say.  then? 

A.  I  said  on  occasions  when  Bob  worked  a  day  or  two 
extra,  and  his  check  wasn't  there,  or  it  wasn't  in  the 
proper  amount,  then  1  would  ask  about  it. 

O.  Let  me  ask  you  this  question :  Did  you  ever  go 
there  when,  for  one  reason  or  another,  you  thought  a 
check  w^as  supposed  to  be  there  and  didn't  find  one  there? 
There  were  such  occasions,  were  there  not,  Mr.  Cummins? 

Mr.  Roth :  Will  you  let  the  witness  answer  one  ques- 
tion at  a  time?  1  think  the  first  question  is  objection- 
able, but  I  didn't  object. 

The  Court:     Will  you  split  the  question?  [16] 

Mr.  Cooper:  It  is  the  same  question,  if  your  Honor 
please,  and,  of  course,  it  is  leading,  but  we  have  permitted 
some  leading  questions  on  direct  examination.  The 
second  portion  of  the  question  may  be  stricken. 

The   Court:     Then   will   you   read   the  question? 

(Question  read  by  the  reporter  as  follows:  "Let  me 
ask  you  this  question :  Did  you  ever  go  there  when,  for 
one  reason  or  another,  you  thought  a  check  was  supposed 
to  be  there  and  didn't  find  one  there?") 

A.     As  amended.  I  don't  remember  such  an  occasion. 
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O.  By  Mr.  Cooper:  In  your  earlier  testimony  on 
cross  examination  you  said  that  sometimes  a  check  was 
one  or  two  days  late? 

A.     I  didn't  say  it  was  one  or  two  days  late. 

Mr.  Roth:  I  object  to  the  question  on  the  ground 
that  it  assumes  a  fact  not  in  evidence. 

The  Court:  The  witness  has  already  answered  that 
that  was  not  his  testimony.  It  begins  to  look  like  pos- 
sibly an  expression  was  used  by  the  witness  that  may  well 
have  been  confusing.  As  the  interrogation  has  proceeded, 
it  begins  to  develop  that  he  did  not  use  apt  or  exact  lan- 
guage in  answer  to  the  earlier  question. 

Mr.  Cooper :  Very  well,  your  Honor.  I  will  make  it 
quite  clear. 

Q.  Is  it  your  testimony,  then,  that  you  recall  no  oc- 
casion of  going  for  a  check  when  you  thought  one  should 
be  [17]  there,  to  find  that  it  was  not  there? 

A.     That  is  substantially  correct. 

Q.  On  one  occasion  when  you  went  there  you  found  a 
check  was  there  which  you  believed  to  be  an  incorrect 
amount?  A.     Yes. 

O.     There  were  such  occasions?  A.     Yes. 

Q.     And  you  then  went  to  whom? 

A.     Generally  to  Mr.  Muhl. 

Q.     Who  was  head  of  the  contract  department? 

A.     That  is  right. 

O.  And  the  matter  would  either  be  explained  or 
straightened  out? 

A.     I  either  got  the  money  or  didn't  get  it. 

O.     It  was  either  explained  or  straightened  out? 

A.     Yes. 
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Q.  On  May  26th  you  said  yt)u  first  went  to  see  the 
paymaster?  A.     That  is  right. 

O.     Is  that  the  paymaster,  Mr.  Steinberg? 

A.  No.  There  was  a  paymaster  out  there  at  Uni- 
versal who  had  all  the  checks  of  the  employees,  the  con- 
tract players,  and  all  other  employees. 

O.  And  you  merely  made  inquiries  for  the  check, 
whether  or  not  there  was  a  check  for  Bob  Cummings,  or 
words  to  that  effect?  [18]  A.     That  is  right. 

Q.     Then  you  went  to  the  cashier? 

A,     That  is  right. 

0.  Where  is  the  cashier's  office  with  respect  to  the 
paymaster's  window? 

A.     Right  around  the  corner. 

O.     And  you  saw   Mr.   Steinberg,   the  cashier? 

A.     Yes. 

The  Court:  Do  I  understand  that  Mr.  Steinberg  was 
the  cashier  at  this  time? 

Mr,  Cooper:  That  is  the  testimony  of  the  witness, 
that  Mr.  Steinberg  was  the  cashier. 

A.     That  is  the  man  I   saw. 

Mr.   Roth:      I   don't   think   that   is   the   fact. 

Mr.  Cooper:  That  is  the  reason  for  the  question. 
Will  you  stipulate  that  Mr.  Steinberg  was  paymaster  and 
not  cashier? 

Mr.  Roth:  The  only  way  I  knew  the  fact  was  from 
the  affidavits  on  file. 

Mr.  Cooper:  Counsel,  I  wouldn't  have  asked  for  the 
stipulation,  only  I  though  it  was  from  your  own  personal 
knowledge. 
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Q.  By  Mr.  Cooper:  In  any  event,  the  second  person 
you  saw  was  the  cashier?  A.     Steinberg. 

Q.     Did  you  go  to  the  cashier's  office? 
"    A.     I  went  to  Steinberg's  office.    [19] 

O.     What   made   you   think  he   was   cashier? 

A.     That  is  the  information  I  had, 

O.     Is  there  a  cashier  there,  do  you  know? 

A.  If  he  states  that  Steinberg  is  not  the  cashier,  I 
don't  know. 

Q.  You  have  a  positive  recollection  that  you  saw  Mr. 
Steinberg  personally?  A.     Yes. 

O.  During  the  time,  on  May  26th  and  May  27th, 
that  you  made  these  requests  for  Robert  Cummings' 
checks,  or  check,  rather,  did  you  ask  Edward  Muhl 
whether  a  check  was  ready?  A.     No. 

Q.     Did  you  ask  Cliff  Work  if  a  check  was  ready? 

A.     I  probably  couldn't  have  gotten  to  his  office. 

Q.     Did  you  ask  Dan  Kelley  if  his  check  was  ready? 

A.     No. 

Q.     Did  you  ask  anyone  in  the  contract  department? 

A.     No.     It  wasn't  necessary. 

Mr.  Cooper:  I  move  to  strike  'Tt  wasn't  necessary," 
as  a  voluntary  statement. 

The    Court:     That   may    go   out. 

O.     By  Mr.  Cooper:     Did  you  want  the  check? 

A.     Certainly. 

Mr.  Roth:  I  would  hke  to  have  an  objection  appear 
before  the  last  answer,  and  ask  that  it  be  stricken,  on  the 
ground  that  the  question  is  objectionable  and  calls  for  a 
state  of    [20]    mind,   which   is   not   testified   to   or   sub- 


vs.  Robert  Ciimmiiigs  323 

(Testimony  of  Oscar  Cummins) 

stantiated  by  the  evidence.  It  is  not  proper  cross  exa- 
mination. What  the  intentions  of  this  witness  were  are 
immaterial  to  this  lawsuit. 

The  Court:  T  am  not  clear  as  to  just  the  basis  for 
that  objection.  Suppose,  for  illustration,  that  the  plain- 
tiff's agent  were  to  admit  that  he  went  to  the  studio  and 
likewise  carried  on  these  telephone  conversations,  not  for 
the  purpose  of  discharging  or  seeking  to  enforce  any  of 
plaintiff's  rights,  but  merely  to  mislead  the  defendant, 
that  would  be  purely  in  his  mind,  of  course.  It  is  true 
that  it  would  not  rest  with  the  witness  to  say  on  direct 
examination  that  he  was  acting  in  good  faith.  That  will 
have  to  be  determined  by  the  facts  and  the  circum- 
stances as  they  transpired. 

Mr.  Roth :  I  objected  to  this  question  because  I  con- 
sidered it  a  fly  question  and  asked  for  the  purpose  of 
imputing  that  there  might  not  have  been  good  faith. 
The  only  way  the  court  can  determine  whether  or  not  there 
was  good  faith  in  this  demand  is  by  what  the  plaintiff 
actually  did.  In  his  secret  heart,  let  us  assume,  for  the 
purpose  of  argument,  that  the  plaintiff  hoped  that  they 
would  not  perform  their  contract,  if  he  nevertheless  went 
there  and  performed  his  obligations  and  made  his  de- 
mands, what  his  secret  hopes  were  wouldn't  make  any 
difference;  the  motive  wouldn't  make  any  difference. 
The  witness  has  already  answered  the  question,  but  my 
point  is  that  thereafter,  if  [21  j  they  had  that  hope — Mr. 
Oscar  Cummins  or  Robert  Cummings — if  they  performed 
their  contract.  Universal  was  bound  to  meet  the  demand. 
That  is  our  point.  I  see  ramifications  and  implications  as 
to  the  significance  of  the  question,  which  I  don't  care  to 
argue  at  this  time,  because,  for  instance,  I  would  rather 
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not  make  mention  of  what  I  think  is  in  the  mind  of  counsel 
by  this  question.  It  is  not  an  accidental  question;  it  is  a 
calculated   question. 

The  Court:  Only  to  the  extent  that  it  may  serve  to 
throw  any  light  on  the  credibility  of  any  other  testimony 
of  the  witness. 

Mr.  Roth:  If  that  is  the  purpose  of  the  question,  I 
withdraw  my  objection. 

The  Court:  That  is  the  sole  theory  on  which  it  is  a 
proper  question. 

Mr.  Roth:     I  withdraw  my  objection. 

O.  By  Mr.  Cooper:  On  occasions  when  there  had 
been  disputes  in  the  past  on  matters  of  salary  and  other 
things  in  connection  with  the  contract,  you  had  always 
taken  the  matter  up  with  Ed  Muhl,  had  you  not? 

Mr.  Roth:  Objected  to  as  immaterial  and  not  proper 
cross  examination. 

The  Court:  It  is  not  clear  as  to  the  theory  upon 
which  this  line  of  interrogation  is  being  pursued.  In 
other  w^ords,  does  the  defendant  dispute  the  testimony  of 
the  witness  to  the  effect  that  ordinarily  checks  for  the 
plaintiff  [22]  would  be  found  in  a  certain  office,  that  that 
is  the  way  the  defendant  transacted  its  business  and 
established  a  practice  which  employees,  such  as  the  plain- 
tiff and  his  representatives,  followed,  and  that,  consistent 
with  that  practice,  the  plaintiff's  representative  called  at 
the  paymaster's  office  and  requested  a  check,  presumably 
representing  compensation  for  the  plaintiff,  and  that  the 
check  was  not  given? 

Mr.  Cooper :  If  your  Honor  please,  I  do  not  dispute 
that  at  all.     As  a  matter  of  fact,  we  will  concede  that  no 
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check  was  ready,  that  defendant  did  not  intend  to  have  a 
check  ready.  There  isn't  any  question  about  it.  That  is 
a  fact,  and  that  is  our  position;  none  was  ready  and  none 
was  intended  to  be  ready.  But,  if  your  Honor  please, 
this  is  an  equitable  proceeding.  Plaintiff  is  asking  the 
court  to  terminate  this  contract.  And  we  pleaded  in  the 
answer,  and  I  intended  the  implications  of  the  former 
question.  It  is  our  contention,  if  the  court  please,  that 
the  witness'  so-called  demand  was  not  made  in  good  faith. 
This  witness  knows,  and  it  is  a  contention  of  the  de- 
fendant, that  the  man  he  should  have  seen  was  Edward 
Muhl  or  one  of  the  executives  of  the  studio,  as  he  had 
done  in  the  past. 

Mr. Roth :  There  is  no  showing  that  he  did  that  in  the 
past.  We  object  to  that  statement.  I  want  to  apologize 
to  counsel  for  the  use  of  the  word  ''fly." 

The  Court:     May  we  have  the  pending  question?  [23] 

(Question  read  by  the  reporter.) 

The  Court:  It  strikes  me  that  you  are  now  going  into 
the  field  of  your  defense,  namely,  that  there  are  equitable 
factors  here  which  would  justify  concluding  that  the 
plaintiff  is  not  entitled  to  the  relief  he  seeks.  But  I  do 
not  think  it  is  pertinent  to  the  direct  examination. 

Mr.  Cooper:  With  due  deference  to  the  court,  I  think 
I  should  suggest  that  they  are  pertinent  to  that  issue,  but, 
nevertheless,  I  sincerely  suggest  to  the  court  that  it  is  also 
proper  cross  examination.  Here  is  a  witness  who  testi- 
fied with  respect  to  making  the  demand,  and  certainly  we 
have  the  right  to  find  out  why  he  didn't  make  the  demand 
upon  the  proper  person.  We  are  not  limited  in  cross 
examination  to  the  literal  words  and  questions  of  the 
direct  examination. 
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The  Court :  Now,  whether  or  not  plaintiff  should  have 
made  any  demand  at  all  on  the  theory  of  the  first  count  I 
don't  think  is  an  element  essential  to  the  plaintiff's  right 
to  recover.  In  other  words,  the  contract  required  pay- 
ment without  any  demand.  If  there  was  some  breach  or 
failure  on  the  part  of  the  plaintiff,  to  relieve  the  defendant 
from  making  the  payment,  that  is  something  separate  and 
distinct  from  whether  or  not  he  went  to  the  right  place  to 
make  a  demand. 

Mr.  Cooper:  I  wil  agree  with  your  Honor  in  this:. 
That,  assuming  that  payment  was  due,  would  be  due  him 
without  a  [24]  demand — there  isn't  any  question  about 
that — but,  if  your  Honor  please,  there  is  another  question 
involved,  a  very  important  question  involved  in  this  equit- 
able proceeding;  did  the  plaintiff  do  equity?  Did  he  do 
the  right  thing  in  good  conscience  ?  It  is  a  very  important 
question  in  determining  the  question  as  to  whether  or  not 
he  is  entitled  to  a  rescission  and  termination  of  the  con- 
tract, as  distinguished  from  the  money  due  him.  Assum- 
ing, for  the  purpose  of  argument,  that  that  might  have 
been  the  case,  which  we  do  not  concede,  if  your  Honor 
please,  but  that  that  might  have  been  a  very  important 
technical  point  to  consider — I  am  not  going  to  argue  the 
law,  as  it  is  set  forth,  if  your  Honor  please,  in  the — 

The  Court:  It  is  my  thought  that  if  there  were  any 
other  circumstances  which  protected  the  defendant  from 
the  usual  consequences  ensuing  upon  a  failure  to  perform 
one  of  the  most  important  parts  of  the  contract  as  far  as 
the  plaintiff  is  concerned,  namely,  payment,  those  are  mat- 
ters which  are  peculiar  to  the  defense.  In  other  words, 
if  this  case  rests  upon  a  state  of  facts  which  disclose  that 
the  plaintiff  was  not  paid  at  the  time,  in  so  far  as  the 
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evidence  discloses,  that  payment  was  due,  and  that  the 
defendant  did  nothing,  I  don't  think  we  need  any  more 
equitable  elements  to  entitle  plaintiff  here  to  a  decree.  If 
there  are  these  other  factors  which  would  indicate,  taking 
into  account  various  pertinent  circumstances,  that  [25] 
the  plaintiff  should  have  done  other  than  he  did.  those  are 
matters  which  I  think  are  proper  to  be  brought  out,  but 
not  as  part  of  the  cross  examination  of  this  witness,  be- 
cause I  don't  think  the  plaintiff  needs  to  establish  anything 
more  in  order  to  obtain  a  decree  than  that  he  wasn't  paid 
at  a  time  when  apparently  he  should  have  been  paid. 

Mr.  Cooper :  Well,  I  am  not  going  to  argue  it.  I 
don't  think  the  matter  is  of  sufficient  importance  to  argue 
about  it  further  at  this  time.  I  note  an  exception.  And, 
in  the  interest  of  time,  I  will  proceed  with  another 
question. 

O.  By  Mr.  Cooper:  You  had  a  conversation,  did  you 
not,  with  Mr.  Ed  Muhl  on  the  28th  of  May — to  refresh 
your  memory,  at  the  hour  of  10:06  a.  m.,  May  28,  1943? 
To  refresh  your  memory,  it  was  the  day  before  you  made 
your — you  sent  the  notice  of  May  29th.  a  day  or  two  after 
the  alleged  request  for  payment? 

A.  I  don't  remember  whether  I  had  a  conversation 
on  that  day  or  not. 

O.  Solely  for  the  purpose  of  refreshing  your  recollec- 
tion as  to  the  conversation — I  do  not  intend  to  go  into 
this  phase  of  the  conversation,  if  the  court  please,  except 
solely  for  the  purpose  of  refreshing  his  recollection  as  to 
the  particular  conversation — Do  you  recall  a  conversation 
with  Edward  Muhl  wherein  you  discussed  the  PRC? 

A.     Yes. 
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Q.  Now,  do  you  recall  that  that  conversation  took 
place  [26]  at  10:06  a.  m.  on  the  28th  of  May,  1943? 

A.  No,  it  did  not.  It  occurred  after  the  breach,  after 
the  notice  was  sent. 

Q.  In  other  words,  it  is  your  testimony,  then,  that  the 
conversation  in  which  you  discussed  the  PRC  was  defin- 
itely and  unequivocally  after  May  29th  ? 

A.  No;  I  am  not  certain  whether  the  conversation 
about  this  PRC  was  in  April  or  May.  I  think  the  con- 
versation as  to  PRC  was  in  April. 

Q.  Then  you  do  recall  having  a  conversation  with 
Edward  Muhl  about  PRC?  A.     Yes. 

O.  Are  you  certain  whether  that  was  before  or  after 
May  29th? 

A.  I  think  it  was  sometime  in  April.  I  think  at  that 
time  Mr.  Muhl  called  me  on  the  telephone  and  asked  me — 
it  was  after  the  completion  of  the  picture  called  "Fired 
Wife,"  and  that  was  in  April,  when  Muhl  called  me  and 
asked  me  if  I  had  heard  that  Metro  was  interested  in 
Robert  Cummings,  and  I  said  no,  that  PRC  had  called  me, 
but  I  didn't  know  anything  about  Metro.  I  am  quite 
certain  as  to  that. 

Mr.  Cooper:  If  your  Honor  please,  so  that  I  can  tie 
down  this  conversation — I  do  not  offer  this  to  prove  the 
substance  of  the  conversation,  but  so  that  I  might  fix  the 
conversation.  This  was  the  conversation  I  am  referring 
to,  which  was  substantially  as  follows.  This  is  not  proof 
of  the  [27]  conversation,  but  merely  to  establish  the  con- 
versation, so  that  we  can  fix  the  date.  The  conversation 
that  I  have  reference  to  is  the  conversation  at  which  Mr. 
Muhl  called  you  and  said  he  had  heard  that  Robert  Cum- 
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mings  had  been  offered  to  Metro,  and  you  stated  that  you 
didn't  know  anything  alxmt  it,  but  that  you  had  heard 
something  about  PRC,  a  producing  organization  that  you 
had  never  heard  of  before,  and  that  they  had  called  you, 
asking  about  Cummings'  availability.  Is  that  the  sub- 
stance of  it  down  to  that  point,  just  for  the  purpose  of 
fixing  the  time  of  this?  I  intend  to  offer  the  substance 
of  it  in  our  defense. 

Mr.  Roth :  I  feel  compelled  to  object,  on  the  ground 
that  it  is  not  proper  cross  examination.  1  didn't  object 
at  first,  because  I  asked  the  witness  on  direct  whether  he 
had  any  conversation  with  officers  of  Universal,  and  on 
that  theory  I  think  the  question  is  perfectly  admissible  on 
cross.  Then  counsel  stated  preliminarily,  when  he  tried 
to  ask  his  question,  that  he  was  asking  it  for  the  purpose 
of  fixing  the  time,  and  I  didn't  object  to  that.  Mr.  Cum- 
mins is  going  to  be  here;  he  is  available.  If  the  questions 
you  are  now  propounding  to  Mr.  Cummins  are  going  to  be 
relative  to  your  defense,  which  I  am  not  conceding,  you 
will  have  an  opportunity  to  call  him  and  put  him  on  in 
regular  order. 

Mr.  Cooper :     Let  me  withdraw  that  last  question. 

Q.  By  Mr.  Cooper:  Referring  now  to  this  PRC  con- 
versation, which  you  say  now,  to  the  best  of  your  recol- 
lection, w^as  [28]  some  time  in  April — am  I  correct  so 
far  ?  A.     Yes. 

O.  In  that  PRC  conversation  did  you  suggest  to  Mr. 
Muhl  anything  about  Bob  Cummings'  check  not  having 
been  paid? 

Mr.  Roth :  Objected  to  as  incompetent,  irrelevant  and 
immaterial,  it  being  evident  from  the  question  itself  that 
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he  couldn't  have,  at  that  time,  in  April,  because  the  check 

wasn't  there  in  April, 

Mr.  Cooper:  That  is  correct.  Off  the  record:  I 
wanted  to  fix  that  conversation,  because  it  is  our  conten- 
tion that  that  conversation  took  place  the  day  after  the 
alleged  demand  was  made  and  the  notice  was  sent,  that 
he  did  have  a  long  conversation  with  Ed  Muhl,  in  which 
many  things  were  discussed,  and  not  a  thing  was  men- 
tioned about  this  angle.  That  is  why  I  was  so  anxious  to 
fix  the  conversation,  not  for  the  purpose  of  proving  the 
truth  of  the  conversation,  but  so  that  we  might  fix  the 
time. 

Mr.  Roth:  If  it  is  not  for  the  purpose  of  proving  the 
truth  of  the  fact — 

Mr.  Cooper:     No. 

Mr.  Roth:  Then  it  is  not  proper  cross  examination. 
I  didn't  go  into  any  conversation  with  Ed  Muhl  as  to 
demanding  the  check.  The  witness  already  testified,  in 
answer  to  one  of  counsel's  questions,  that  he  didn't  make  a 
demand  on  Ed  Muhl  or  any  of  these  officers,  and  if  there 
is  any  relevancy  to  this,  I  think  it  ought  to  be  in  proper 
form,  so  that  I  [29]  at  least  can  have  some  information  as 
to  what  the  purpose  of  the  question  is. 

The  Court:  Let  me  interrupt  to  point  this  out:  The 
witness  having  testified  that  he  had  no  conversation  with 
anyone  representing  the  defendant  on  the  subject  matter 
of  the  check  or  compensation  for  plaintiff,  except  those 
whom  he  has  referred  to  on  direct  examination,  it  would 
seem  to  me  that  you  already  have  the  answer,  so  far  as 
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there  is  any  answer  relevant  on  cross  examination  to  the 
question  or  series  of  questions  you  have  been  asking.  If 
you  seek  further  to  show  that  there  was  a  conversation 
between  this  witness  and  some  officer  or  representative  of 
the  defendant  during  the  period  that  is  covered  by  the 
witness'  direct  examination,  it  is  not  clear  to  me  what 
difference  it  would  make  that  he  did  have  such  a  conver- 
sation. He  already  conceded  that  he  didn't  talk  to  any- 
body else,  as  far  as  the  defendant  was  concerned,  on  the 
subject  matter  of  plaintiff's  compensation. 

Mr.  Cooper:  I  feel  that  this  is  a  perfectly  proper 
question,  and  a  necessary  question,  as  a  foundation  for 
the  conversations  which  were  later  held. 

O.  By  Mr.  Cooper :  Is  it  not  a  fact  that  on  May  28, 
1943,  at  the  hour  of  10:06  a.  m.,  you  received  a  phone  call 
from  Edward  Muhl,  in  which  he  stated  to  you  that  he 
had  heard  a  rumor  that  Metro  was  interested  in  Robert 
Cummings,  and  did  you  know  anything  about  it,  and  you 
stated  that  you  didn't  [30]  know  anything  about  it,  and 
you  further  stated  that  PRC,  a  producing  organization 
that  you  had  not  heard  of  before,  had  called  you  and 
asked  about  Cummings'  availability,  and  you  advised  that 
Cummings  was  engaged  in  work  in  connection  with  the 
estabhshment  of  an  air  shuttle  service,  and  if  anybody 
wanted  him  they  would  have  to  see  (jeneral  Arnold,  of 
the  Army  Air  Corps,  to  get  him.  Vou  then  asked  Mr. 
-    Muhl  why  he  was  disturbed  about  it,  and  Mr.  Muhl  said 
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to  you  that  he  wasn't  disturbed,  that  he  merely  considered 
it  a  rumor,  but  decided  to  get  you,  since  you  would  know 
all  about  it  and  have  it  disproved.  He  then  said  that  he 
wanted  to  know  if  anybody  had  suggested  to  Metro  that 
Cummings'  suspension  had  been  terminated  or  that  he  was 
in  any  way  free  of  his  contract  with  us  or  free  to  work 
with  anybody  else.  And  you  said  you  were  positive  there 
was  nothing  like  that.  Did  you  have  such  a  conversation 
on  May  28th,  in  substance  or  in  effect? 

Mr.  Roth:  Objected  to  as  immaterial  and  not  proper 
cross  examination,  and  anticipating  the  defense. 

The  Court:  I  am  inclined  to  think  that,  on  the  ground 
that  it  is  not  proper  cross  examination,  the  objection  is 
well  taken,   and  that  will  be  the  ruling. 

Mr.  Cooper:  Very  well.  I  do  not  want  to  intention- 
ally prolong  it,  but  just  to  save  time,  I  will  ask  this. 

O.  By  Mr.  Cooper :  Didn't  you  further  have  a  con- 
versation on  the  3rd  day  of  June,  1943,  first  over  the 
telephone,  and  [31]  second,  at  Ed  Muhl's  office,  wherein, 
in  effect,  you  admitted  that  you  had  had  a  phone  con- 
versation on  May  28th,  in  which — 

Mr.  Roth:  That  is  objected  to  as  not  proper  cross 
examination  and  immaterial. 

The  Court:     It  is  not  cross  examination.     Sustained. 

Mr.  Cooper:  Very  well.  There  are  no  further  ques- 
tions, if  your  Honor  please. 

Mr.  Roth:     That  is  all.     Call  Bella  Marco.   [32] 
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BELLA   MARCO, 

called  as  a  witness  on  behalf  of  plaintiff,  being  first  duly 
sworn,  testified  as  follows : 

The  Clerk :     State  your  name,  please. 

A.     Bella  Marco. 

Direct   Examination 

O.  By  Mr.  Roth :  Miss  Marco,  will  you  keep  your 
voice  up?  A.     All  right. 

O.  Vou  reside  in  the  County  of  Los  Angeles,  do  you 
not?  A.     Yes. 

0.  And  are  you  engaged  as  secretary  by  Mr.  Oscar 
Cummins  ?  A.     Yes. 

O.  And  you  have  been  engaged  in  that  capacity  by 
Mr.  Oscar  Cummins  for  at  least  two  years  last  past? 

A.     About  a  year  and  a  half. 

Q.  Were  you  employed  by  Mr.  Oscar  Cummins  in 
the  month  of  May,  1943?  A.     Yes,  I  was. 

Q.  Do  you  recollect  having  been  instructed  by  Mr. 
Cummins  sometime  in  the  month  of  May  to  make  a  tele- 
phone call  to  Universal  Pictures  Company,  Inc.,  the  de- 
fendant in  this  action?  A.     Yes,  T  do. 

Q.     Can  you  fix  the  time  of  that  instruction? 

A.     It  was  May  27th.     It  was  around  11 :30  a.m. 

Q.     May  27,  1943?  [33]  A.     Yes. 

Q.  Will  you  tell  us  what  Mr.  Cummins  said  to  you 
and  what  you  did? 

A.  Mr.  Cummins  told  me  that  he  had  called  Universal, 
and  he  would  like  me  to  call  them  and  buzz  him  when  I 
got  them  on  the  line,  that  he  would  like  to  listen  in  on 
the  conversation,  and  to  get  the  cashier's  office  on  the 
phone. 

Mr.  Cooper:  I  am  not  going  to  object  to  this,  but  I 
suggest  that  that  would  be  a  violation  of  the  Federal 
Communications  Act. 
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Mr.  Roth:     Listening  over  the  telephone? 

Mr.  Cooper:  Yes.  I  will  withdraw  it,  but  I  merely 
suggest  that. 

Mr.  Roth:     We  will  take  that  chance. 

Mr.  Cooper:  I  am  not  going  to  make  the  objection. 
But  there  is  a  Circuit  Court  of  Appeals  decision  to  that 
effect. 

Q.  By  Mr.  Roth:  Miss  Marco,  tell  us  who  you  called 
and  what  the  conversation  was. 

A.  I  called  Universal  and  asked  for  the  cashier's  office, 
and  a  man  answered,  and  I  told  him  then  that  this  was 
Bella  Marco,  Mr.  Cummins'  secretary,  and  that  I  would 
like  to  know  if  there  was  a  check  for  Bob  Cummings. 
He  said,  "Just  a  moment;  I  will  see,"  and  he  left  the  phone 
and  returned  shortly,  and  told  me  there  was  no  check  for 
Bob  Cummings,  that  he  was  on  suspension. 

The  Court:  May  I  interrupt  just  a  moment?  Very 
well.  [34] 

Q.  By  Mr.  Roth:  After  you  had  finished  your  tele- 
phone conversation  did  you  get  in  touch  with  Mr.  Smith? 

A.  Yes.  Mr.  Cummins  asked  me  to  get  in  touch 
with  James  Smith,  which  I  did. 

The  Court:     The  same  day? 

A.     Yes,  sir;  right  away. 

Q.  By  Mr.  Roth :  James  Smith  was  employed  by 
Robert  Cummings?  A.     That  is  right. 

Q.     Did  you  talk  to  James  Smith? 

A.  Yes.  I  called  him  and  asked  him  if  he  would  go 
over  to  Universal  and  see  if  there  was  a  check  ready  for 
Bob  Cummings. 

Mr.   Roth:     You  may  cross  examine. 

Mr.  Cooper:     No  cross  examination. 

Mr.  Roth:     That  is  all,  Miss  Marco.     Mr.  Smith.  [35] 
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JAMES    SMITH, 

called  as  a  witness  on  behalf  of  plaintiff,  being:  first  duly 
sworn,    testified   as    follows: 

The  Clerk :     State  your  name,   please. 

A.     James   Smith. 

Direct   Examination 

Q.  By  Mr.  Roth:  Were  you  employed  by  Robert 
Cummings,  the  plaintiff  in  this  action?  A.     Yes,  sir. 

Q.  Were  you  so  employed  during  the  month  of  May, 
1943?  A.     Yes. 

O.  In  the  latter  part  of  the  month  of  May,  1943,  wer« 
you  requested  by  Miss  Marco,  the  lady  who  just  left  the 
witness  stand,  to  go  to  Universal  Pictures  Company,  Inc., 
and  pick  up  the  check  of  Robert  Cummings? 

A.     Yes,  sir. 

Q.     What  did  you  do? 

A.     I  didn't  go  over.     I  telephoned. 

O.     Where  did  you  phone  from? 

A.     Mr.  Cummings'  home. 

Q.     Where  is  the  home  of  Robert  Cummings? 

A.     Van  Nuys. 

O.     Will  you  state  to  the  court  why  you  telephoned? 

A.     Trying  to  save  gas,  for  one  reason. 

O.  State  what  you  said  on  the  telephone  and  who  you 
talked  to,  and  what  was  said  on  the  other  end.  [36] 

A.  I  called  Universal  Studios  and  asked  for  the  pay- 
master's office. 

Q.     Were  you  connected? 

A.  Yes.  And  they  gave  me  a  name,  but  1  don't  re- 
member the  name  of  the  paymaster;    I   don't   remember 
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the  name.  I  asked  had  Mr.  Cummings'  check  been  picked 
up,  and  he  said,  according  to  his  records,  that  Mr.  Cum- 
mings was  on  suspension. 

Mr.  Roth:     Cross  examine. 

Mr.  Cooper:     No  cross  examination. 

Mr.  Roth:     That  is  all.     Call  Robert  Cummings.  [37] 

ROBERT  CUMMINGS, 

called  as  a  witness  in  his  own  behalf,  being  first  duly 
sworn,  testified  as  follows : 

The  Clerk:     State  your  name,  please. 

A.     Robert  Cummings. 

Direct  Examination 

Q.     By  Mr.  Roth:     Mr.  Cummings,  between  the — 

The  Court:  Just  a  moment.  You  are  the  plaintiff  in 
this  lawsuit?  A.     Yes,  sir. 

O.  By  Mr.  Roth:  Mr.  Cummings,  between  the  date 
of  April  10,  1943,  and  June  1,  1943,  did  any  officer, 
executive,  agent  or  employee  of  Universal  Pictures  Com- 
pany, Inc.,  the  defendant  in  this  lawsuit,  call  you  up  or 
converse  v/ith  you,  or  make  an  oral  demand  upon  you  to 
appear  at  the  studio  to  perform  any  services? 

A.     No,  sir. 

Mr.  Roth:     That  is  all. 

Cross-Examination 

O.  By  Mr.  Cooper :  Mr,  Cummings,  had  any  demand 
been  made  on  you  on  or  about  the  10th  of  April,  1943, 
to  appear  at  the  studio? 
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Mr. Roth :  Objected  to  as  not  cross  examination.  It 
is  already  proven  that  such  a  demand  was  made,  written 
demand. 

Mr.  Cooper:     No,  that  isn't  true.   |38] 

Mr.  Roth:     Yes. 

Mr.  Cooper:     Would  you  read  that  again,  please? 

(Record   read  by   the  reporter.) 

Mr.  Roth:     Although  I  accept  the  stipulation. 

Mr.  Cooper :  I  can't  stipulate  to  it,  because  that  is  not 
a  fact. 

Mr.  Roth:     May  we  have  the  question? 

(Question  read  by  the  reporter.) 

Mr.  Roth:     I  withdraw  the  objection. 

A.     That  I  can't  say,  as  to  the  date. 

O.  By  Mr.  Cooper:  Let  me  refresh  your  memory. 
This  is  solely  for  the  purpose  of  refreshing  your  recol- 
lection. You  recall,  do  you  not.  that  you  alleged  in  your 
complaint  in  this  action — you  read  the  complaint  before 
you  signed  it?  A.     Naturally. 

O.  That  a  demand  was  made  ui)on  you  to  perform  the 
role  of  "Hank"  in  "Fired  Wife,"  and  that  you  refused  to 
perform  that  role.  You  allege  that  in  your  complaint. 
You  said  it  was  on  or  about  the  10th  of  April,  1943. 
That  is  the  demand  that  I  have  reference  to. 

A.     I  see. 

O.     In  what  form  was  that  demand  made? 

A.     Was  my  demand  made? 

Q.     No.     Let    us    get    this    straightened    out. 

A.     Yes. 
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Q.  You  allege  in  your  complaint  that  you  were  re- 
quested [39]  to  perform  the  role  of  "Hank"  in  "Fired 
Wife,"  that  is,  Universal  made  a  demand  on  you  to  per- 
form the  role  of  "Hank"  in  "Fired  Wife,"  and  you  said 
in  your  complaint  that  was  on  or  about  the  10th  of 
April,  1943.    Are  we  clear?  A.     Yes. 

O.  In  what  form  did  you  receive  notice  from  Univer- 
sal of  that  demand  to  perform  the  role  of  "Hank"  in 
"Fired  Wife"?     Do  I  make  myself  clear?  A.     Yes. 

Q.     All  right. 

A.  I  spoke  to  Bob  Speers.  We  were  very  good 
friends — I  have  forgotten  whether  it  was  at  his  office — 
but  I  had  many  conversations  about  that,  and  we  talked 
at  length  about  this  picture  several  times,  and  Bob,  I 
should  say,  made  what  technically  would  be  called  a  de- 
mand on  my  services  by  the  studio  to  appear  as  "Hank" 
in  the  picture  "Fired  Wife"  orally,  as  I  remember  it. 

O.  Did  Mr.  Cummins,  your  agent,  inform  you  that 
he  had  received  a  notice  in  the  form  of  a  telegram  dated 
April  10th,  as  follows: 

"Mr.  Robert  Cummings, 
Care  Oscar  Cummins, 
8511    Sunset    Boulevard, 
Los  Angeles,  California. 

April  10,   1943. 

You  are  hereby  instructed  to  report  to  us  at  our  studio 
at  Universal  City,  CaHfornia,  at  the  office  of  Mr.  Dan 
Kelley,  [40]  at  ten  o'clock  Monday  morning,  April  12, 
1943,  for  the  rendition  of  your  services  under  your  con- 
tract of  employment  with  us  dated  November  21,  1938,  as 
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heretofore  amended  and  extended,  in  connection  with  the 
portrayal  of  a  role  in  our  photoplay  now  entitled  'Fired 
Wife'  and/or  the  rendition  of  such  other  services  as  we 
may  require  under  said  contract,  as  amended  and  extended. 
Universal  Pictures  Company,  Inc. 
By  Edward  Muhl, 

Assistant  Secretary." 

Mr.  Oscar  Cummins,  your  agent,  informed  you  that  he 
had  received  that  telegram? 

Mr.  Roth:  That  is  objected  to  on  the  ground  that  it 
assumes  a  fact  not  in  evidence.  There  is  no  evidence 
before  the  court  that  Oscar  Cummins  ever  received  that 
telegram. 

Mr.  Cooper:  That  isn't  the  question.  The  question  is, 
did  Oscar  Cummins  inform  him  of  that.  Answer  that 
yes  or  no. 

Mr.  Roth :  I  don't  understand  that  you  have  a  right  to 
go  into  facts  not  established  by  the  evidence  on  direct 
examination.  It  is  not  cross  examination,  and  we  object. 
Will  you  read  the  question,  please? 

(Question  read  by  the  reporter.) 

Mr.  Roth :  That  is  objected  to,  if  your  Honor  please. 
That  is  the  same  objection  we  would  have  to  the  question, 
"Have  you  stopped  beating  your  wife?  Answer  yes  or 
no."  I  don't  know  what  the  witness'  answer  is  going  to 
be.  Oscar  [41]  Cummins  says  he  never  received  the 
telegram. 

The  Court :  The  question  in  its  present  form  is  open 
to  criticism.     I  think  it  will  be  necessary  to  revise  it. 

Mr.  Cooper :  I  think  it  will  be  necessary  to  pin  it 
down  to  the  period  that  is  relevant. 
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Q.  By  Mr.  Cooper :  Did  you  know  or  learn,  in  any 
manner,  shape  or  form,  on  April  10th  or  11th,  that 
Universal  wanted  you  at  the  studio,  other  than  your  con- 
versation with  Bob  Speers? 

A.  I  may  have.  I  don't  remember.  There  was  so 
much  talk  about  it  that  I  don't  remember. 

Q.  Were  you  informed  by  anyone  that  a  telegram 
had  come  in  requesting  you  to  appear  at  the  studio  on 
April  12th,  on  April  10th  or  11th? 

A.  I  only  know  of  the  telegrams  which  I  have  in  my 
complaint,  and  the  others — there  have  been  so  many  from 
Universal  that  I  really  can't  remember  them. 

O.  I  show  you  a  copy  of  a  telegram,  which  your  coun- 
sel has  seen,  the  telegram  of  April  10th,  and  ask  you  to 
read  this  telegram.  A.     Aloud? 

Q.     No;  to  yourself,  Mr.  Cummings. 

A.  That  I  can't  say.  If  I  ever  received  it  or  not  I 
don't  remember. 

O.  Did  you  ever  learn  of  the  contents  of  that  tele- 
gram from  any  source  between  April  10th  and  April  12th, 
1943?  [42] 

A.  Yes.  I  learned  that — not  the  exact  contents  of 
that  telegram.  I  knew  that  Universal  wanted  me  to  play 
the  part  of  "Hank"  in  "Fired  Wife."  It  was  all  public, 
and  every  newspaper  in  town  was  getting  it  at  that  time, 
and  it  was  a  public  secret  that  I  had  refused  to  play  the 
part,  but  whether  or  not  I  got  it  from  that  telegram  I 
don't  know,  or  whether  I  ever  saw  that  telegram  or  not  I 
can't  say.  It  is  very  familiar  there.  That  is  legal  ter- 
minology, and  I  have  been  at  two  major  studios  and  have 
seen  many  such  notices,  naturally. 
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Q.  Do  you  recall  whether  or  not  your  agent,  Oscar 
Cummins,  told  you  at  any  time  on  April  10th  or  April 
11th  that  the  studio  wanted  you  for  any  services  at  all? 

A.  Well,  1  can  say  this,  that  naturally  we  had  dis- 
cussed the  making  of  "Fired  Wife"  pro  and  con,  and 
Oscar  Cummins  and  I  were  so  familiar  with  the  subject 
that  Universal  did  want  me  to  do  the  picture,  that  it  was 
unnecessary  to  discuss  whether  or  not  they  wanted  me, 
that  I  don't  remember  whether  we  ever  needed  to  dis- 
cuss it. 

O.     Do  you  recall  whether  or  not  you  did  ? 

A.     I  did  not. 

O.  Do  you  recall  whether  or  not  Mr.  Oscar  Cummins 
told  you  that  he  had  received  a  telegram  from  them? 

A.     I  don't  know, 

Q.     Were  you  in  town  on  April  10th? 

A.     I  can't  remember  that.    [43] 

Q.     Do  you  remember  where  you  were  on  April  11th? 

A.     No. 

O.     April   12th?  A.     No. 

O.  Can  you  think  back?  Were  you  in  the  Civilian 
Air  Patrol  at  that  time? 

A.  Yes;  I  was  in  the  Civil  Air  Patrol,  Glendale, 
California,  was  my  office. 

Q.  You  owned  a  Cessna  airplane,  which  you  have 
turned  over  to  the  Civil  Air  Patrol? 

A.     That  is  right. 

Q.  Do  you  recall,  for  the  purpose  of  refreshing  your 
recollection,  as  to  where  you  were  on  April  10th,  11th  and 
12th,  1943,  as  to  whether  or  not  you  were  out  of  the 
State  of  California? 

A.     It  could  be  possible. 
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Q.  Do  you  recall  where  your  airplane  was  at  that 
time? 

Mr.  Roth:  Objected  to  as  not  cross  examination  and 
immaterial. 

The  Court:  I  am  trying  to  see  in  what  respect  your 
present  line  of  interrogation  bears  upon  the  direct  exa- 
mination. 

Mr.  Cooper:  If  your  Honor  please,  he  said  that  no 
demand  was  made  upon  him,  and,  with  counsel's  per- 
mission, I  would  like  to  approach  the  bench.  I  don't  like 
to  state  the  reason  out  loud,  because  the  witness  is  on  the 
witness  stand.  [44] 

The  Court:  In  other  words,  it  is  conceivable  that  no 
demand  was  made  upon  this  witness  because,  let  us  say, 
he  could  not  have  been  contacted? 

Mr.  Roth :  I  suspected  that.  Irrespective  of  what 
may  be  in  Mr.  Cooper's  mind,  I  don't  think  it  is  neces- 
sary to  approach  the  bench.     I  will  withhold  any  objection. 

O.  By  Mr.  Cooper:  Did  you  fly  your  plane  during 
the  month  of  April,  1943 — I  mean  this  Cessna  plane? 

A.  My  plane — I  don't  think  so.  As  I  recollect,  my 
plane  was  donated  to  the  United  States  government,  to 
be  used  on  anti-submarine  patrol  in  the  Gulf  of  Mexico. 
That  donation  was  made  voluntarily  I  think  sometime 
around  the  first  of  the  year,  before  April. 
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Q.     Let  me  ask  you  this. 

A.  And  I  was  not  flying  my  airplane  at  that  time,  and, 
naturally,  I  had  64  planes  at  my  disposal,  and — 

Q.  What  I  am  particularly  trying  to  find  out  is  where 
you  were  on  April  10th.  A.     I  wish  I  knew. 

O.  Would  it  help  you  to  know  that  your  plane  was  in 
El  Paso  on  April  5,  1943? 

A.  Yes.  That  substantiates  my  recollection,  which  I 
gave  you  formerly,  tliat  T  had  donated  the  plane  to  the 
United  States  government,  because  they  put  it  on  anti- 
submarine patrol,  the  Azores  Patrol. 

Q.     Patrol  No.  2?  [45  J  A.     No. 

O.     Very  well. 

A.  And  therefore  I  couldn't  have  been  flying  it,  be- 
cause the  plane  was  flown  to  El  Paso  for  delivery  to  the 
government  by  another  party. 

Q.  That  does  not  help  refresh  your  recollection  as  to 
where  you  were?  A.     I  am  sorry,  it  does  not. 

Q.  Let  me  ask  you  this  question :  When  you  are  out 
of  town  do  you  leave  anybody  at  your  home?  Does  any- 
body stay  at  your  home,  or  does  your  man  servant,  Mr. 
Smith,  go  with  you  on  occasions? 

A.  On  occasions,  yes.  Me  has  flown  across  the 
country  with  me.  And  usually  at  my  home  there  was 
somebody  there.  Naturally,  in  these  present  times  it  is 
not  always  possible  to  have  somebody  there,  but  usually 
there  was  somebody  at  my  home.  But  I  usually  referred 
all  messages  and  communications  to  527  California  Bank 
Building,  in  Beverly  Hills. 
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O.     That  is  Oscar  Cummins? 

A.  Oscar  Cummins'  office.  And  my  secretary,  Bella 
Marco,  was  usually  there  to  take  them,  except  on  Satur- 
days and  holidays. 

Mr.  Cooper:  If  your  Honor  please,  that  is  all  that  I 
have  to  ask  at  the  present  time  on  cross  examination. 

Mr.  Roth:     That  is  all.   [46] 

Mr.  Cooper:     He  will  be  available,  however? 

Mr.  Roth:  Yes.  At  this  time  there  is  one  correction 
of  an  error  which  counsel  for  defense  inadvertently  made 
in  a  question  he  asked.  The  complaint,  I  believe,  was 
verified  by  counsel,  and  not  by  Robert  Cummings.  I 
didn't  object  to  the  question.  It  didn't  made  any  differ- 
ence, but  I  suggest  it,  to  cure  the  record. 

Mr.  Cooper :  You  mean  Robert  Cummings  didn't  sign 
the  complaint? 

Mr.  Roth:     No.     He  was  out  of  town. 

Mr.  Cooper :     I  didn't  know  that. 

Mr.  Roth:  We  rest  on  the  first  count,  and  on  the 
second  count,  assuming  that  we  can  satisfy  the  court  that 
the  second  count  is  before  the  court. 

Mr.  Cooper :  May  it  please  the  court,  at  this  time  we 
will  make  a  motion  for  dismissal.  I  do  not  care  to  argue 
the  matter  at  this  time,  because  we  may  be  going  over 
ground  that  we  will  be  going  over  possibly  later. 

The  Court:     The  motion  is  denied.   [47] 
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DEFENSE. 
Mr.  Cooper :     Call  Mr.  Robert  Speers. 

ROBERT  SPEERS, 

called  as  a  witness  in  behalf  of  defendant,  being  first  duly 
sworn,  testified  as  follows: 

The  Clerk :     State  your  name. 

A.     Robert  Speers. 

Direct  Examination 

O.  By  Mr.  Cooper:  Mr.  Speers,  what  is  your  busi- 
ness or  occupation? 

A.     I  am  a  casting  director  at  Universal  Studios. 
O.     And  you  have  been  such  for  how  long? 
A.     Approximately  two  years. 

O.  Do  you  know  the  plaintiff  in  this  case,  Robert 
Cummings?  A.     Yes,  I  do. 

O.  As  Mr.  Cummings  stated  on  his  direct  examination, 
you  and  he  are  good  friends?  A.     That  is  right. 

O.     In  addition  to  being  associated  at  the  studio? 

A.     That  is  true. 

O.  Did  you  have  occasion  some  time  during  the  month 
of  April,  1943,  to  have  some  conversation  with  the  plain- 
tiff with  respect  to  the  possibility  of  his  portraying  the 
role  of   [48]   "Hank"  in  "Fired  Wife"? 

A.     Yes,  I  did. 

O.  Now  do  you  recall  having  a  conversation  with  him 
on  or  about  the  3rd  day  of  April,  1943? 

A.     Yes,  I  do. 

Q.  Now,  you  filed  an  affidavit  in  this  court,  dated 
October  21,  1943,  did  you  not?  A.     That  is  right. 

O.     A  copy  of  which  I  show  you. 
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Mr.  Roth:  Are  you  showing  him  a  copy  of  his 
affidavit  ? 

Mr.  Cooper :     Yes.     You  have  it,  counsel. 

O.  By  Mr.  Cooper:  You  have  gone  over  this  affi- 
davit since  you  made  it,  have  you  not? 

A.     Yes,  sir. 

Q.     In  fact,  as  late  as  yesterday  afternoon,  with  me? 

A.     That  is  right. 

Q.  In  your  affidavit  of  October  21,  1943,  you  refer  to 
a  conversation  of  April  10th  and  a  conversation  of  April 
12th,  1943.  Do  you  recall  the  conversations  that  you 
referred  to  in  your  affidavit?  A.     Yes,  I  do. 

Q.  Since  making  that  affidavit  have  you  refreshed  your 
memory  as  to  whether  or  not  the  dates  of  April  10th  and 
April  12th  were  the  correct  dates?  A.     I  have. 

Q.  And  from  what  have  you  refreshed  your  memory? 
[49] 

A.  From  several  sources.  I  consulted  the  people  in 
my  office,  and  I  consulted  the  studio  files,  and  discovered 
therein  a  letter  which  was  written  by  the  company  to  Mr. 
Cummings,  dated  April  9th,  which  fixed  the  approximate 
time  of  my  conversations  with  Bob  and  indicated  that  the 
original  date — that  I  was  in  error  on  the  original  date. 

Q.  Directing  your  attention  to  the  10th  of  April,  1943, 
did  you  have  before  you  on  your  desk,  on  the  10th  of 
April,  1943,  which  was  a  Saturday,  I  believe — is  that 
correct?  A.     Yes. 

Q.  The  telegrams  of  April  10th,  which  will  be  dis- 
cussed later?  A.     Yes,  I  did. 

Q.  The  telegrams  have  reference  to  telegrams  ad- 
dressed to  Robert  Cummings?  A.     Yes. 
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O.     How  many  in  number  were  there? 
A.     As  1  recall  it,  there  were  three. 
O.     Vou  know  that  date  lo  be  some  time — 
A.     That  was  April  lOth. 

Q.  And  did  you  have  the  conversations  that  you  set 
forth  in  your  affidavit  of  October  21st,  on  the  day  you 
had  those  telegrams  on  your  desk? 

A.     No,  I  did  not. 

O.  Approximately,  then,  what  date  would  you  say  you 
had  the  conversation  which  your  affidavit  sets  forth  to  be 
April  [50]  10th? 

A.  I  am  quite  sure  I  had  a  conversation  on  April  3rd, 
and  then  a  subsequent  conversation  on  the  5th,  ap- 
proximately. 

Q.  Is  it  possible  that  that  might  have  been — are  >iou 
positive  that  it  was  on  those  dates? 

A.  Yes;  approximately  on  those  dates,  because  T  am 
sure  it  was  over  a  weekend,  and  it  would  have  been  the 
previous  weekend  to  those  dates  mentioned  there. 

O.  Directing  your  attention,  then,  to  the  conversation 
you  had  with  Robert  Cummings  on  April  3rd,  referred  to 
in  your  affidavit  of  October  21st  as  April  10th,  where 
did  that  conversation  take  place? 

A.     In  my  office. 

O.  Do  you  recall  how  he  happened  to  be  there?  Did 
you  send  for  him? 

A.  I  think  Bob  called  before  he  came  in  and  asked  if  T 
would  be  there,  and  said  he  was  coming  in  to  talk  U\  me. 
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Q.  Do  you  recall  whether  it  was  morning  or  after- 
noon? 

A.  I  believe  the  conversation  started  in  the  late  morn- 
ing and  continued  through  the  noon  hour  into  the  early 
or  mid  afternoon.     It  was  a  rather  extended  conversation. 

O.     Did  you  have  lunch  together? 
A.     No,  we  didn't  eat  lunch. 

O.  Will  you  relate  the  entire  conversation  you  had 
with  him  at  that  time? 

Mr.  Roth :  Might  I  state,  for  the  purpose  of  the  record, 
[51]  because  the  court  has  already  ruled  on  this  matter, 
that  I  would  like  to  enter  a  general  objection  to  this  line  of 
questions,  on  the  ground  that  it  is  incompetent,  irrelevant 
and  immaterial,  that  the  defense  set  forth  in  the  second 
amended  answer  is  not  properly  pleaded,  and  does  not 
contain  all  of  the  elements  of  the  defense  of  estoppel,  and 
therefore  is  not  pertinent  to  this  lawsuit.  And  may  I  ask 
that  the  objection  go  to  all  of  this  ? 

The  Court:  The  ruling  is  that  the  objection  is  over- 
ruled. 

Mr.  Roth :     And  I  would  like  to  have  an  exception. 

The  Court:  And  I  understand  that  plaintiff's  counsel 
is  asking  whether  you  are  prepared  to  stipulate  that  he 
shall  be  deemed  to  be  objecting  to  this  present  line  of 
interrogation. 

Mr.  Cooper :     Certainly. 

Mr.  Roth :  And  that  I  may  have  an  exception,  without 
making  the  objections   specifically  to   each   question. 

Mr.  Cooper:     Certainly. 
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O.  By  Mr.  Cooper:  Will  you  relate  the  conversation' 
of  April  3rd  with  Mr.  Cunimings? 

A.  Yes.  Mr.  Cunimings  came  into  the  office,  and  we 
talked  of  different  matters,  the  health  of  our  respective 
families,  and  so  forth,  and  then  he  said  that  he  had  been 
thinking  over  again  the  question  of  his  playing  the  role  of 
"Hank"  in  'Tired  Wife."  And  1  asked  him  what  his 
feeling  in  the  matter  was  at  that  time,  and  he  said  that 
he  was  very  [52]  much  troubled  about  playing  the  role, 
had  worried  about  it,  and  naturally  was  seriously  thinking 
of  refusing  to  play  the  role.  And  I  asked  him  what  his 
objections  were  to  performing  the  services,  and  he  said 
that  his  principal  objection  was  that  he  didn't  feel  that 
the  director  whom  the  company  had  selected  for  the  picture 
was  a  suitable  director  for  him,  that  is,  that  he  felt  that 
Mr.  Lamont's  qualifications  were  not  such  as  to  make  him 
suitable  to  direct  a  picture  in  which  Bob  appeared.  He 
also  said  that  he  had  been  troubled  about  appearing  in 
any  photoplay  or  any  picture  for  some  time,  because  he 
had  been  turning  over  in  his  mind  the  advisability  or  the 
necessity  of  his  getting  out  of  pictures  for  the  duration  of 
the  war,  in  order  to  perform  services  for  the  government 
in  the  Civilian  Air  Patrol  or  the  Army — I  believe  he  men- 
tioned both  of  those  possibilities — and  he  doubted  the 
wisdom  of  an  actor  in  these  war  times  appearing  in  a 
frivolous  picture,  because  he  thought  it  might  subject  the 
actor  to  criticism.  And  I  said  to  Bob  that  on  that  par- 
ticular point  I  thought  it  was  debatable,  because  in  many 
cases,  after  discussing  it  with  people  who  were  active  on 
the  Hollywood  Victory  Committee — 

0.     That  is  what  you  told  him? 

A.  Yes,  that  is  what  1  told  him.  — which  is  an 
organization  that  provides  entertainment   for   the  armed 


350  Universal  Pictures  Company,  Inc.,  etc. 

(Testimony  of  Robert  Speers) 

forces  and  for  bond  drives,  etc.,  the  Hollywood  Victory 
Committee  had  been  very  much  interested  in  that  par- 
ticular point,  and  [S3]  I  thought  it  was  debatable  whether 
a  young  leading  man  type  could  appear  in  public,  and 
particularly  before  the  armied  forces,  without  being 
criticized  as  a  slacker,  or  something  of  that  kind,  and  I 
had  been  very  much  interested  to  learn  that,  on  the  basis 
of  honest  judgment,  many  actors  who  had  gone  in,  that 
there  had  been  practically  no  criticism  on  the  part  of 
troops  or  public  or  anybody  else,  but  the  feeling  seemed 
to  be,  generally,  that  such  activity  was  a  definite  con- 
tribution to  the  war  effort  and  was  a  very  fine  thing. 
And  I  brought  up  the  further  point  that  as  far  as  ap- 
pearing in  a  picture  was  concerned,  there  was  a  sub- 
stantial feeling  in  favor  of  it  in  the  country  and  in  the 
armed  forces  as  well. 

0.     That  is  what  you  said  to  Bob? 

A.  That  is  what  I  said  to  Bob  in  answer  to  his  point. 
I  said  that  at  least  a  lot  of  people  felt,  a  good  many  people 
felt,  that  an  actor's  contribution  to  the  war  effort  was  to 
provide  escapist  entertainment,  on  the  theory  that  it  would 
buoy  up  public  morale  as  well  as  the  morale  of  the  troops 
to  see  these  pictures.  And  I  said  also  that  I  disagreed  on 
Mr.  Lamont's  qualifications  as  a  director,  that  I  felt  that 
he  was  quite  competent  to  direct  the  picture  and  do  a  good 
job.  And  I  said,  furthermore,  in  view  of  the  fact  that 
the  picture  in  question  was  about  to  start,  that  it  was 
such  a  late  date,  that  it  would  be  rather  unfair  to  the 
company,  that  they  had  gone  ahead  with  many  prepara- 
tions for  the  production  of  the  picture,  in  the  way  of  cast- 
ing, and  so  on,  [54]  for  him  to  refuse  to  do  it  at  that 
time.     And  at  the  conclusion  of  the  conversation  Bob  said 
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that  he  could  appreciate  some  of  my  points,  and,  while  he 
didn't  entirely  agree  with  me.  at  least  he  thought — well, 
he  didn't  say  "think" — he  said  he  would  definitely  think 
the  matter  over  and  let  me  know  what  his  final  decision 
would  be.  That,  as  I  remember  it,  is  approximately  what 
was  said. 

O.  Do  you  recall  in  that  particular  conversation  any 
discussion  about  his  ability  to  perform  the  services  in  this 
part,  notwithstanding  he  joined  something?  Was  that  a 
part  of  this  conversation  or  a  subsequent  conversation? 

A.  Yes.  When  Bob  said  he  was  seriously  thinking  of 
entering  the  service  for  the  duration,  I  said  that,  as  the 
representative  of  the  company,  I  knew  I  was  expressing 
the  company's  opinion  when  I  made  it  clear  that  I  would 
not  want  to  be  put  in  the  position  of  trying  to  dissuade  him 
from  entering  the  service  or  doing  anything  which  he 
thought  was  his  duty  in  time  of  war,  because  in  the  past 
the  company  had  made  that  clear,  that  whether  a  man 
goes  in  the  Army  or  whether  he  goes  in  the  Navy  is 
entirely  for  him  to  decide.  However,  T  brought  up  the 
point  that  in  view  of  the  shortness  of  time  involved,  in 
view  of  the  fact  that  the  picture  was  about  to  start,  I 
considered  the  question  was  rather  academic,  in  that 
whether  or  not  he  entered  the  service  either  before  or  at 
the  end  of  the  picture  didn't,  it  seemed  to  me,  make  any 
material  difference  to  the  war  effort,  and  that,  on  the  [55] 
basis  of  experiences  which  the  company  had  had,  1  was 
quite  sure  that  were  he  to  sign  up  immediately  he  still 
would  be  permitted,  by  whatever  organization  he  signed 
up  with,  to  perform  those  services  and  then  go  into  the 
service,  if  he  wanted  to. 
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Q.     Now,  that  was  the  substance  of  the  conversation? 

A.     Yes,  sir. 

O.  I  think  you  said  that  he  said  that  he  would  let  you 
know? 

A.  He  said  he  would  think  the  matter  over  and  let  me 
know. 

Q.  Did  you  inform  anybody  at  the  studio  about  this 
conversation?  A.     Yes,  I  did. 

Q.     Who  did  you  inform? 

A.     I  spoke  to  Mr.  Kelley. 

Q.     That  is  Daniel  Kelley? 

A.     Dan  Kelley,  yes. 

Q.     Who  else? 

A.     I  think  I  spoke  to  Emmett  Ward. 

O.     W^ho  is  Emmett  Ward? 

A.  He  is  a  member  of  the  contract  department  of  the 
studio. 

O.  For  the  purpose  of  the  record,  who  was  Dan 
Kelley? 

A.  Dan  Kelley  is  my  immediate  superior,  the  executive 
at  the  studio  in  charge  of  all  creative  talent,  writers,  etc. 
[56] 

Q.  In  other  words,  it  is  your  present  recollection  that 
you  informed  Dan  Kelley  and  Emmett  Ward  about  the 
substance  of  this  conversation  on  or  about  the  3rd  of 
April?  A.     That  is  right. 

Mr.  Cooper:  If  the  court  please,  this  would  be  a  con- 
venient place  or  time  for  the  recess. 

The  Court:  Very  well.  We  will  take  a  recess  until 
2:00  o'clock. 

(Whereupon  an  adjournment  was  taken  until  2:00 
o'clock  p.  m.  of  this  day,  Tuesday,  January  4,  1944.)  [57] 
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AFTERNOON  SESSION. 
2:00  O'CLOCK. 

ROBERT  D.  SPEERS 


(Recalled.) 


Direct   Examination 
(Continued.) 

Q.  By  Mr.  Cooper:  Mr.  Speers,  at  this  morning's 
session  we  had  just  concluded  your  testimony  with  respect 
to  your  conversation  of  on  or  about  April  3rd  with  the 
plaintiff,  Robert  Cummings.  You  stated  that  he  told  you 
that  he  would  let  you  know,  or  words  to  that  effect.  That 
was  the  conversation  at  your  office  at  Universal  Studios. 
Thereafter  did  Robert  Cummings  get  in  touch  with  you 
in  some  fashion?  A.     Yes,  he  did. 

O.     In  what  manner?  A.     By  telephone. 

Q.     Where  did  you  receive  the  phone  call? 

A.     In  my  office. 

Q.     At  Universal   Studio?  A.     That   is   right. 

O.     Did  you  recognize  his  voice?  A.     Yes. 

O.  Approximately  how  long  after  the  conversation  of 
on  or  about  April  3rd  was  this  second  conversation? 

A.     It  was  two  days  later,  on  April  5th. 

O.  Is  that  the  conversation  you  referred  to  in  your 
affidavit  filed  in  this  court  as  the  conversation  of  April 
[58]   12th?  A.     Yes. 

Q.  In  your  affidavit  did  you  give  the  entire  conver- 
sation? Did  you  set  forth  the  entire  conversation  in  vour 
affidavit  of  October  21st? 

Mr.  Roth :  Objected  to  as  immaterial  and  not  cross 
examination. 
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Mr.  Cooper :  You  can  anticipate  cross  examination  by 
asking  the  witness  if  he  has  been  convicted  of  an  offense, 
and  in  that  way  soften  the  blow,  so  to  speak. 

The  Court:     I  will  let  him  proceed. 

Q.  By  Mr.  Cooper :  In  your  affidavit  of  October  21st, 
did  you  give  the  entire  conversation,  relate  the  entire  con- 
versation? A.     No,   I  did  not. 

Q.  Did  you  at  some  time  prior  to  the  preparation  of 
your  affidavit  and  some  time  after  this  conversation  of 
April  5th  make  a  memorandum  of  that  conversation? 

A.     Yes,  I  did. 

O.     In  what  form  was  that  memorandum? 

A.  Well,  it  was  a  memorandum  to  Mr.  Muhl,  which  I 
dictated  to  my  secretary. 

Q.     Did  you  sign  it?  A.     Yes. 

O.     When  did  you  dictate  that   memorandum? 

A.     I  checked  the  matter,  and  it  was  on  July  2nd.  [59] 

O.     That  you   dictated   this  memorandum? 

A.     Yes. 

O.  And  in  that  memorandum  did  you  make  the  same 
mistake  with  reference  to  the  dates? 

A.     Yes,  I  did. 

O.     Being  April   10th  and  April   12th? 

A.     That  is  right. 

0.  Have  you  used  that  memorandum  to  refresh  your 
recollection  as  to  the  entire  conversation  that  took  place 
on  or  about  April  5th?  A.     Yes,  I  have. 

0.  Will  you  relate  the  entire  conversation  that  you  had 
with  Robert  Cummings  on  or  about  April  5,  1943? 

Mr.  Roth:  If  the  court  please,  we  object  to  that  on  the 
ground  that  it  is  apparent  from  the  questions  of  counsel 
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and  the  answers  of  the  witness  thereto,  that  he  is  about  to 
give  a  conversation  based  upon  refreshing  his  recollection 
from  a  memorandum  made  three  months  after  the  con- 
versation took  place. 

Mr.  Cooper:     May  I  ask  a  further  question? 

The  Court :     Yes. 

O.  By  Mr.  Cooper:  At  the  time  you  dictated  this 
memorandum  were  the  facts  fresh  in  your  memory? 
Did  you  have  an  independent  recollection? 

A.  Reasonably,  yes:  it  was  reasonably  fresh  in  my 
memory.   [60] 

The  Court:  T  am  inclined  to  permit  interrogation  by 
opposing  counsel  at  this  time,  to  inquire  further  as  to  the 
reasonableness  of  the  statement  to  the  effect  that  the  wit- 
ness had  the  matter  approximately  accurately  in  his  mind. 

Mr.  Cooper:  May  I  state,  Mr.  Roth,  that  I  have  that 
memorandum,  should  you  care  to  refer  to  it. 

Mr.  Roth :  May  we  have  the  permission  of  the  court 
to  look  at  it  before — 

The  Court :     Yes. 

Mr.  Cooper:     Here  is  the  file. 

Mr.  Roth:  Yes.  May  I  rise?  It  is  hard  to  see  the 
witness  from  there,  your  Honor. 

The  Court :      Yes ;  that  is  all  right. 

Mr.  Cooper:  Pardon  me.  Is  it  improper  to  rise  in 
the  court?     I  have  done  that  myself. 

The  Court:  There  is  a  physical  difficulty  when  one  is 
sitting  so  far  away  from  the  witness,  because  of  the  ob- 
struction which  is  created  by  this  device  here. 
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Mr.  Cooper:  My  point  is,  I  have  risen  to  question 
the  witness  myself,  which  I  do  as  a  matter  of  habit. 
Maybe  the  court  would  prefer  that  I  sit. 

The  Court:  Sometimes  it  is  disturbing,  on  cross 
examination,  to  the  witness. 

Cross-Examination 

Q.  By  Mr.  Roth:  Mr.  Speers,  at  the  time  you  made 
this  memorandum  which  I  have  in  my  hand,  and  to 
which  you  have  [61]  referred  in  your  direct  examination, 
did  you  have  any  pencil  notes  from  which  you  made  it? 

A.     No,  I  did  not. 

O.     Then  you  made  the  memo  entirely  from  memory? 

A.  With  the  aid  of  questions  that  I  asked  my  secretary 
as  to  approximately  when  Mr.  Cummings  came  in,  and  I 
believe  I  asked  her  if  she  had  any  recollection  of  him 
calling  and  making  an  appointment,  and  she  said  she  had ; 
but  mostly  from  memory,  from  my  recollection  of  the 
conversation. 

Q.  Do  you  keep  in  your  office  any  data  which  shows 
the  times  and  dates  upon  which  telephone  calls  are  made? 

A.  Not  a  permanent  record,  no,  but  she  often  makes 
notations  on  her  daily  calendar  of  an  appointment  which 
will  be  coming  up  in  a  day  or  so. 

Q.  When  you  spoke  to  your  secretary  did  she  submit 
to  your  inspection  any  data  that  she  had  made  of  a  tele- 
phone conversation? 

A.  To  the  best  of  my  knowledge,  she  did  not.  She 
merely  said  that  she  recalled  Robert  Cummings  calling  me. 

Q.     Did  you  ask  her  on  what  date  the  call  came  in  ? 

A.     Yes,  I  did. 
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Q.     What  did  she  say  to  you? 
A.     I  don't  recall. 

O.  What  else  did  you  ask  your  secretary  before  you 
dictated  this  memorandum  to  which  you  have  alluded? 

A.  The  only  other  question  I  can  recall  asking  was 
[62]  along  the  same  general  lines,  asking  her  if  she  re- 
called Mr.  Cunmiings  coming  in  one  day  and  calling  me 
a  day  or  two  thereafter. 

Q.     What  did   she   say? 
A.     She  said  that  she  did. 

Q.     You  have  referred  to  this  memorandum  as  having 
been  made  on  July  2nd. 
A.     That  is  right. 

O.  Is  there  any  date  on  the  memorandum  itself  which 
indicates  that  it  was  made  at  that  time? 

A.     There  doesn't  seem  to  be. 

O.     How  do  you  know  that  it  was  made  on  July  2nd? 

A.  Because  my  secretary  consulted  her  stenographic 
notebook,  which  carried  the  notation  as  to  when  the  dic- 
tation was  taken. 

Q.     Then    you    are    testifying    not     only     from     your 
memory,  but  from  your  secretary's  memory  and  notes? 
A.     That  is  correct. 

O.  \'ou  referred  in  your  direct  examination  this 
morning  to  certain  data  that  you  had  referred  to  in  order 
to  straighten  out  your  error  as  to  dates?  A.     Yes. 

Q.     Where  is  that  data? 

A.  I  don't  know  where  it  is  physically  at  the  moment, 
but  it  was  at  that  time — 
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Mr.  Cooper:  He  wasn't  sure  without  consulting  the 
file  [63]  that  I  just  handed  Mr.  Roth.  I  direct  your  at- 
tention, Mr.  Roth,  to  a  letter  in  the  file. 

Q.  By  Mr.  Roth:  Your  counsel  has  directed  my  at- 
tention to  a  letter  dated  April  9,  1943,  on  the  stationery  of 
Universal  Pictures  Company,  Inc.  It  is  an  unsigned  let- 
ter, and  appears  to  be  addressed  to  Mr.  Robert  Cummings, 
care  of  Oscar  R.  Cummins,  Esq.,  California  Bank  Build- 
ing, Beverly  Hills,  California.  Is  that  the  data  you  re- 
ferred to  this  morning  from  which  you  refreshed  your 
recollection,  and  upon  which  you  changed  the  date  set 
forth  in  the  affidavit?  A.     It  is. 

O.     Is  that  the  only  data  you  referred  to? 
A.     No.     I  checked  on  the  date  of  the  telegrams  sent 
Mr.  Cummings. 

Q.  Did  you  have  a  record  of  the  date  of  those  tele- 
grams in  your  office? 

A.  I  did  not,  in  my  office,  no. 

O.  Where  did  you  find  that  record? 

A.  In  the  contract  files. 

Q.  Who  asked  you  to  make  this  check? 

A.  Edward  Muhl. 

Q.  When  did  the  request  come  to  you  to  make  this 
check  ? 

A.     Approximately  two  or  three  weeks  ago. 

Q.  Then  when  did  you  dictate  this  memorandum  which 
I  showed  you,  and  which  you  have  testified  was  dictated 
on  July  2nd?   [64] 

A.     I  dictated  it  on  July  2nd. 
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Q.  Did  you  dictate  the  nicniorandum  before  the  re- 
quest was  made  upon  you  to  give  a  report  on  the  con- 
versation ? 

A.  Oh,  no.  The  request  for  the  memorandum  to 
which  you  refer,  of  July  2nd,  was  made  by  Edward  Muhl 
prior  to  July  2nd. 

O.     When? 

A.  I  would  imagine,  although  I  don't  remember 
exactly,  that  it  was  within  two  or  three  weeks  after  April 
2nd  or  3rd,  the  time  Robert  Cummings  did  not  report. 

O.  So  that  there  will  be  no  confusion  on  that  subject, 
the  notices  apparently  fixed  the  date  for  his  reporting  as 
April  12th?  A.     Yes. 

O.     Do  you  mean  two  or  three  weeks  after  April  12th? 
A.     Yes,  I  do. 

O.  Two  or  three  weeks  after  April  12th  would  bring 
you  to  the  early  part  of  May,  so  the  request  from  Mr, 
Muhl  to  make  a  memorandum  of  your  conversation  came 
to  you  the  early  part  of  May?  A.     That  is  right. 

O.  But  you  didn't  make  the  memorandum  until  July 
2nd?  A.     That  is  correct. 

Q.  What  did  you  do  between  the  early  part  of  May 
and  July  2nd,  the  date  upon  which  you  testify  you  dic- 
tated this  memorandum?  [65 J 

A.  That  is  the  point.  T  did  a  great  many  things.  I 
was  busy  and  forgot  about  the  memorandum,  and  Mr. 
Muhl  would  remind  me  of  it,  and  I  would  say  that  I  was 
going  to  do  it,  and  then  didn't  do  it.  It  was  dilatory  on 
my  part. 
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Q,  When  you  finally  got  down  to  getting  the  data  for 
the  memorandum  which  you  dictated,  what  did  you  do  in 
respect  of  getting  the  data  for  that  memorandum? 

A.  As  I  stated,  I  searched  my  own  mind  as  to  the 
facts,  and  talked  to  my  secretary  as  to  her  recollection 
about  Mr.  Cummings'  visit  and  telephone  call. 

Q.     Did  you  do  anything  else? 

A.  No,  I  don't  believe  I  did.  I  don't  recall  doing 
anything  else. 

Q.  Is  there  anything  that  appears  on  the  memorandum 
itself  to  which  your  counsel  has  referred  which  indicates 
that  that  was  written  on  July  2nd? 

Mr.  Cooper:     I  will  stipulate  that  there  is  not,  counsel. 

O.  By  Mr.  Roth:  Did  you,  at  the  time  you  had  the 
first  conversation  with  Mr.  Cummings,  which  you  now 
fix  as  April  3rd,  make  any  pencil  memorandum  of  what 
was  said  between  the  two  of  you?  A.     No. 

The  Court:     Did  you  make  any  notes  of  any  kind? 

A.     No. 

O.  By  Mr.  Roth :  Did  you  dictate  to  your  secretary, 
or  to  anyone  in  your  office,  anything  as  to  what  oc- 
curred between  [66]  you?  A.     No,  I  did  not. 

0.  And  other  than  looking  at  this  letter,  to  which  I 
have  directed  your  attention,  which  is  dated  April  9,  1943, 
was  there  any  other  data  that  you  had  before  you  upon 
which  you  based  the  summary  of  the  conversation  as  set 
forth  in  the  memorandum  that  you  testify  you  prepared 
on  July  2nd? 

A.     I  am  sorry.     I  didn't  follow  the  question. 

Q.  Perhaps  it  is  too  involved.  T  will  reframe  it. 
When  you  dictated  the  memorandum  which  you  testify 
was  dictated  on  July  2nd,  1943,  did  you  have  before  you 
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any  memorandum  or  data  of  any  kind  other  than  this  let- 
ter, unsigned,  which  is  dated  April  9,  1943,  and  to  which 
I  have  already  directed  your  attention? 

A.  Is  it  proper  for  me  to — I  did  not  mean  to  say 
that  I  consulted  this  letter  at  the  time  I  dictated  the 
memorandum,  because  I  did  not. 

Q.      \'ou  mean  the  memorandum  of  July  2nd? 

A.  Yes.  I  consulted  the  letter  after  I  had  written 
the  memorandum,  fairly  recently,  two  or  three  weeks  ago. 

The  Court:     That  is  the  letter  of  April  9th? 

A.     That  is  right. 

O.  By  Mr.  Roth:  Either  1  am  confused,  or  counsel 
or  the  witness  is  confused,  because  I  asked  you  that  ques- 
tion, and  counsel  then  handed  me  the  file  and  turned  to  the 
letter  of  April  9th,  and  stated  that  that  was  the  data  to 
which  you  [67]  referred.     That  is  wrong,  is  it? 

A.  Yes,  it  is.  I  referred  to  data,  but  not  at  the  time 
I  wrote  this  memorandum,  or  I  wouldn't  have  put — 

O.  Then,  as  a  matter  of  fact,  at  the  time  of  the  con- 
versation that  you  had  with  your  secretary,  when  you 
dictated  the  memorandum,  that  you  say  was  dictated  on 
July  2n(l,  1943,  you  had  no  data  or  memorandum  before 
you?  A.     That  is  correct. 

The  Court:  Unless  counsel  wishes  to  pursue  the 
matter  for  some  other  reason,  I  am  inclined  to  think  the 
objection  is  well  taken. 

Mr.  Cooper :     May  1  ask  a  couple  of  other  questions  ? 

The  Court:     Yes. 
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Redirect  Examination 

Q.  By  Mr.  Cooper:  When  you  dictated  the  memor- 
andum or  letter  of  July  2nd,  were  the  facts  of  the  phone 
conversation  fresh  in  your  mind? 

A.     Yes,  they  were. 

Q.  And  you  set  them  forth  and  dictated  that  to  your 
stenographer?  A.     That    is    right. 

O.  The  things  you  consulted  your  secretary  about,  I 
understood  from  your  answers,  were  with  respect  to 
dates  ?  A.     Yes. 

Q.  At  the  present  time  do  you  have  a  general  recol- 
lection of  the  general  conversation  of  April  5th?  [68] 

A.     I  do. 

Q.  Have  you  also  refreshed  your  memory  as  to  the 
conversation,  as  to  the  specific  details,  from  the  memo- 
randum of  July  2nd?  A.     I  have. 

Mr.  Roth:  If  the  court  please,  there  is  nothing  we 
could  do  or  would  want  to  do  to  prevent  this  witness 
from  testifying  to  any  conversation  he  had  with  the  plain- 
tiff, Robert  Cummings,  on  April  5th.  The  sole  point  of 
our  objection  is  that  the  witness  must  testify  from  his 
recollection,  and  not  from  any  purported  memoranda  that 
he  made  of  that  conversation  later. 

The  Court:     That  is  the  purpose  of  the  ruling. 

Mr.  Roth:  Yes.  Now,  of  course,  after  the  witness 
has  already  testified  that  he  has  refreshed  his  recollection, 
there  is  no  way  of  differentiating  between  whether  he  is 
testifying  to  it  from  his  original  recollection  of  the  con- 
versation, or  from  his  recollection  of  the  conversation, 
plus  such  assistance  as  he  may  have  obtained  from  read- 
ing and  dictating  and  re-reading  this  memorandum,  but 
we  haven't  any  objection  to  the  question  being  asked  and 
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answered,  insofar  as  it  is  possible  for  the  witness  to 
answer  it  from  his  own  recollection.  The  memo  is  not 
admissible. 

Q.  By  Mr.  Cooper:  Will  you  relate  the  conversation 
you  had  with  Mr.  Cunmiings  on  April  5th? 

A.  Mr.  Cummings  called  me  on  the  telephone  at  my 
office  [60]  on  that  date,  and,  referring  to  our  previous 
conversation  in  my  office,  said  that  he  had  thought  over, the 
matter  which  we  had  discussed,  which  was  whether  or 
not  he  would  appear  in  the  part  of  "Hank"  in  the  pic- 
ture "Fired  Wife,"  and  said  that  he  had  thought  it  over 
very  seriously,  and  had  come  to  the  conclusion,  rather 
reluctantly,  that  he  would  not  do  the  picture.  I  said  that 
in  view  of  our  long  conversation  before,  in  which  we  had 
gone  into  all  the  details  and  all  the  arguments  both  ways, 
that  I  considered  that  there  was  no  point  at  this  stage  of 
the  game  in  my  trying  to  rehash  those  arguments  again, 
and  that  if  that  was  his  final  decision  there  wasn't  much 
that  I  could  do  about  it.  And  he  said  that  was  the  case, 
that  he  had  thought  it  over  very  seriously,  and  had  finally 
come  to  that  definite  conclusion,  that  he  would  not  do  the 
picture,  because  he  didn't  think  it  was  right  for  him  to  do 
it,  and  that,  furthermore,  he  had  decided  that  he  would 
devote  one  hundred  percent  of  his  time  to  the  war  effort, 
and  had  signed  up  for  the  duration.  And  he  stated  fur- 
ther that  he  supposed  that  everyone  at  the  studio  would 
think  he  was  a  son-of-a-bitch  for  coming  to  that  conclu- 
sion, and,  if  so,  he  was  sorry,  and  he  \\o\vtd  that  I  per- 
sonally wouldn't  feel  that  way  about  it.  And  I  think  that 
ended  the  conversation. 

Q.  Now  going  back  again  to  the  question  of  fixing 
the  date,  do  you  recall  an  occasion  some  three  or  four 
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weeks  ago  when  Mr.  Cooper,  your  present  counsel,  came 

to  see  you?  [70]  A.     Yes,  I  do. 

Q.  And  whether  you  notified  Ed  Muhl,  and  at  which 
conversation  Ed  Muhl  and  Ben  Erlich  were  also  present? 

Mr.  Roth:  We  object  to  counsel  testifying.  He  has 
asked  many  leading  questions,  and  he  is  testifying,  in 
effect,  now.  It  is  not  a  matter  of  proper  direct  examina- 
tion. 

The  Court:  May  I  ask  the  reporter  to  read  the 
question  ? 

(Question  read  by  the  reporter.) 

The  Court:  What  is  the  purpose  of  the  present  line 
of  interrogation? 

Mr.  Cooper :  It  was  not  proper  on  voir  dire,  may  it 
please  the  court,  but  I  want  to  show  the  circumstances 
under  which  it  was  called  to  his  attention. 

The  Court:     You  mean  the  error  as  to  the  dates? 

Mr.  Cooper:  That  is  correct.  Of  course,  ordinarily 
these  matters  would  be  first  developed  on  cross  examina- 
tion, and  then  further  inquired  into  on  redirect,  but  here 
we  have  a  somewhat  unusual  situation,  where  the  witness 
has  signed  an  affidavit,  in  which  he  has  sworn  to  asser- 
tions which  are  now  part  of  his  direct  examination,  and, 
anticipating  that  the  statements  made  in  the  affidavit 
would  confront  him,  he  is  endeavoring  now  to  give  his 
explanation  of  how  those  mistakes  arose.  I  think  he 
should  be  allowed  to  do  that. 

O.  By  Mr.  Cooper :  Did  someone  in  that  conversation 
call  your  attention  to  a  question  of  dates?  [71] 

A.     Yes. 

Q.     Who  was  that  someone?  A.     You. 
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O.  Was  it  then  that  you  began  this  check  which  you 
have  heretofore  testified  to,  with  respect  to  dates? 

A.     Yes,  it  was. 

O.  Following  this  conversation  on  or  about  April  5th, 
did  you  convey  the  information  that  you  had  obtained 
from  Mr.  Cummings  to  someone  in  the  studio? 

A.     Yes,  I  did. 

O.     To  whom? 

Mr.  Roth:  \\t  object  to  that  as  immaterial.  The 
time  and  date  are  long  after  the  notice  of  May  29th. 

The  Court:  This  apparently  seeks  to  throw  light  on 
how  the  error  in  dates  was  ascertained  and  sought  to  be 
corrected. 

Mr.  Cooper :  No,  your  Honor.  This  now  is  to  show 
the  knowledge  of  the  officers  of  the  corporation  and  the 
matters  upon  which  they  based  their  telegram  of  April 
10th. 

The  Court:     May  we  have  the  pending  question? 

(Question  read  by  the  reporter.) 

Mr.  Roth :     That  is  objected  to. 

The  Court:  It  would  appear  that  in  the  performance 
of  his  duties  the  witness  might  well  communicate  with 
others  in  the  studio  who  had  some  duty  to  discharge  with 
reference  to  this  contract. 

Mr.  Cooper:     That  is  the  sole  purpose.   \72] 

The  Court :      I  think  he  should  be  allowed   to  answer. 

Q.  By  Mr.  Cooper:  To  whom  did  you  convey  that 
information?  A.     Dan    Kelley. 
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Q,     To  whom  else?  A.     To — 

Q.  You  identified  Dan  Kelley  earlier  in  the  examina- 
tion, I  believe? 

A.     Yes.     To  Emmett  Ward. 

Q.     In  what  department  is  Emmett  Ward? 

A.     The  contract  department. 

O.     Do  you  recall  how  soon  thereafter? 

A.  Immediately  after  concluding  my  telephone  con- 
versation with  Mr.  Cummings,  I  went  into  Mr.  Kelley's 
office  and  told  him  of  the  conversation. 

0.     Did  you   tell   him   the  entire   conversation? 

A.     Yes. 

Q.  Thereafter,  and  on  or  about  the  10th  of  April, 
did  you  have  some  telegrams  on  your  desk? 

A.     Yes. 

Mr.  Cooper:  At  this  point,  may  it  please  the  court, 
with  the  permission  of  the  court  and  counsel,  I  would  like 
to  call  a  representative  of  the  Western  Union  Telegraph 
Company,  who  has  the  telegrams,  so  that  I  can  show  them 
to  the  witness. 

The  Court :  You  merely  want  to  temporarily  withdraw 
the  witness? 

Mr.  Cooper:  Yes,  if  your  Honor  please.  Any  ob- 
jection?  [73] 

Mr.   Roth:     None  at  all. 

Mr.  Cooper:  Mr.  Meaney,  will  you  please  come 
forward. 
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J.    E.    MEANEY, 

called  as  a  witness  in  behalf  of  defendant,  being  first  duly 
sworn,  testified  as  follows: 

The  Clerk:     State  your  name,  please,  for  the  record. 

A.     J.  E.  Meaney. 

Direct  Examination 

O.  By  Mr.  Cooper:  Mr.  Meaney,  what  is  your  busi- 
ness or  occupation? 

A.  Commercial  manager  of  the  Western  Union  Tele- 
graph Company. 

O.  Pursuant  to  a  subpoena,  have  you  brought  with 
you  certain  telegrams?  A.     I  have. 

O.     Three  in  number?  A.     Yes. 

g.     Dated  April   10,   1943?  A.     They  are. 

O.  Each  addressed  to  Robert  Cummings  at  dififerent 
addresses?  A.     They  are. 

O.     Will  you  hand  me  those  telegrams,  please? 

A.     Yes. 

Mr.  Cooper:     I  first  show  the  telegrams  to  counsel.  [74] 

Mr.  Roth:     Thank  you. 

O.  By  Mr.  Cooper:  Were  those  telegrams  left  at  the 
Western  Union  Telegraph  Company  office  in  the  County 
of  Los  Angeles?  A.     They  were. 

O.     On  what  day?  A.     April    10.    1943. 

Mr.  Roth :  Pardon  me.  May  I  ask  the  witness 
whether  he  is  testifying  from  recollection  or  from  notes. 

A.     I  am  testifying  from  the  telegrams. 

Mr.  Roth:     All  right. 

O.  By  Mr.  Cooper :  Does  the  Universal  F^ictures 
Corporation  have  an  arrangement  for  credit  with  the 
Western  Union?  A.     They  have. 

Mr.   Cooper:     You   may   cross   examine. 

Mr.  Roth :     I  have  no  questions. 
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Mr.  Cooper:  That  is  all.  At  this  time  I  offer  the 
telegrams  in  evidence  as  Defendant's  Exhibit  B  for  identi- 
fication only,  at  the  moment.     Thank  you,  Mr.  Meaney. 

The  Court:  Is  there  any  purpose  in  giving  the  three 
telegrams  more  than  one  designation? 

Mr.  Cooper:  I  know  of  none,  no.  They  are  identical 
in  the  message.  The  addresses  are  different,  may  it  please 
the  court. 

The  Court:     They  will  become  Defendant's  Exhibit  B. 

[DEFENDANT'S  EXHIBIT  NO.  "B"] 
[WESTERN  UNION  TELEGRAM] 

1943  APR  10  PM  6  17 
APRIL   10,   1943 
MR.  ROBERT  CUMMINGS        (Report  Dly) 
14111   SHERMAN  WAY 
VAN  NUYS,  CALIFORNIA 

YOU  ARE  HEREBY  INSTRUCTED  TO  REPORT 
TO  US  AT  OUR  STUDIO  AT  UNIVERSAL  CITY, 
CALIFORNIA,  AT  THE  OFFICE  OF  MR.  DAN 
KELLEY,  AT  TEN  O'CLOCK  MONDAY  MORN- 
ING, APRIL  12,  1943,  FOR  THE  RENDITION  OF 
YOUR  SERVICES  UNDER  YOUR  CONTRACT  OF 
EMPLOYMENT  WITH  US  DATED  NOVEMBER 
21,  1938,  AS  HERETOFORE  AMENDED  AND  EX- 
TENDED, IN  CONNECTION  WITH  THE  POR- 
TRAYAL OF  A  ROLE  IN  OUR  PHOTOPLAY  NOW 
ENTITLED  "FIRED  WIFE"  AND/OR  THE  REN- 
DITION OF  SUCH  OTHER  SERVICES  AS  WE 
MAY  REQUIRE  UNDER  SAID  CONTRACT,  AS 
AMENDED  AND  EXTENDED. 

UNIVERSAL  PICTURES  COMPANY,  INC. 
By  EDWARD  MUHL 

ASSISTANT  SECRETARY  [244] 
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1943  APR  10  PM  6  11 
APRIL  10,  1943 

MR.  ROBERT  CUMMINGS       (Report  Dely) 
CARE  OSCAR  CUMMINS 
527  CALIFORNIA  BANK  BUILDING 
BEVERLY  HILLS,  CALIFORNIA 

YOU  ARE  HEREBY  INSTRUCTED  TO  REPORT 
TO  US  AT  OUR  STUDIO  AT  UNIVERSAL  CITY, 
CALIFORNIA,  AT  THE  OFFICE  OF  MR.  DAN 
KELLEY,  AT  TEN  O'CLOCK  MONDAY  MORN- 
ING, APRIL  12,  1943,  FOR  THE  RENDITION  OF 
YOUR  SERVICES  UNDER  YOUR  CONTRACT  OF 
EMPLOYMENT  WITH  US  DATED  NOVEMBER 
21,  1938,  AS  HERETOFORE  AMENDED  AND  EX- 
TENDED, IN  CONNECTION  WITH  THE  POR- 
TRAYAL OF  A  ROLE  IN  OUR  PHOTOPLAY  NOW 
ENTITLED  "FIRED  WIFE"  AND/OR  THE  REN- 
DITION OF  SUCH  OTHER  SERVICES  AS  WE 
MAY  REQUIRE  UNDER  SAID  CONTRACT,  AS 
AMENDED  AND  EXTENDED. 

UNIVERSAL  PICTURES  COMPANY,  INC 
BY  EDWARD  MUHL 

ASSISTANT  SECRETARY 

[Endorsed]  :  Case  No.  3242-H-Civ.  Cummings  vs. 
Universal.  Defendant's  Exhibit  No.  "B"  for  Identifica- 
tion. Date:  Jan.  4,  1944.  Clerk,  U.  S.  District  Court. 
Sou.  Dist.  of  Calif.  L.  Wayne  Thomas,  Deputy  Clerk. 
[245] 
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Mr.  Cooper:     Mr.  Speers,  please.  [75] 

ROBERT  SPEERS 
(Recalled.) 

Redirect  Examination 

( Continued. ) 

Q.  By  Mr.  Cooper:  Now,  on  April  10,  1943,  did  you 
have  before  you  these  three  telegrams,  Defendant's  Ex- 
hibit B  for  identification? 

A.  Yes,  I  did.  My  handwriting  is  on  the  bottom  of 
one  of  them. 

O.     Those  identical  telegrams?  A.     Yes. 

O.  Did  someone  at  the  studio  leave  those  telegrams 
with  you?  A.     Yes. 

0.     Who  left  those  telegrams  with  you? 

A.     Emmett  Ward. 

Q.     He  is  a  member  of  the  contract  department? 

A.     That  is  right. 

Q.  Did  you  hold  those  telegrams  on  your  desk  for 
some  period  of  time  on  April  10,  1943? 

A.     Yes,  I  did. 

O.     For  how  long  a  period  of  time? 

A.     I  think  it  was  about  three  hours  or  four  hours. 

O.     Until  what  time  of  that  afternoon? 

A.     My  recollection  is  that  it  was  4:30  or  5:00  o'clock. 

Q.     And  were  you  waiting  for  some  reason? 

A.     Yes. 

0.     Waiting  for  what?  [76] 

A.  I  had  reason  to  think,  to  hope  that  either  Robert 
Cummings  or  Oscar  Cummins  would  call  me,  saying  that 
the— 
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Q.     Never   mind   that.     Vou   didn't   hear   from   them? 
A.     That  is  right. 

O.     Did  you  deliver  those  telegrams  to  someone? 
A.     Yes. 

O.     To  whom  did  you  deliver  the  telegrams? 
A.     To  my  secretary,  Miss  Clay. 
Q.     Who  is  seated  here  in  the  courtroom? 
A.     That  is  right. 

O.     Before  April  3,   1943,  had  you  seen  Robert  Cum- 
mings  in  the  uniform  of  the  Civilian  Air  Patrol? 
A.     Yes,  I  had. 
Mr.  Cooper :     You  may  cross  examine. 

Recross- Examination 

O.  By  Mr.  Roth:  Mr.  Speers,  how  long  had  it  been 
prior  to  April  3rd  that  you  had  seen  Mr.  Cummings  in 
the  uniform  of  the  Civilian  Air  Patrol? 

A.  You  mean  how  long  a  period  had  I  seen  him  in  it, 
or  how  long  before  that? 

Q.     I  mean  how  long  a  period  prior  to  that  time. 

A.     I  think  it  was  about  four  or  five  months  before. 

O.  You  knew  for  a  period  of  at  least  four  or  five 
months  in  1943,  that  Mr.  Cummings  was  in  the  Civilian 
Air  Patrol?  A.     Yes. 

Q.  And  you  knew  also  that  the  fact  that  he  was  in 
the  [77]  Civilian  Air  Patrol  wouldn't  interfere  with  his 
duties  at  Universal,  didn't  you?  A.     Yes,  sir. 

O.  On  April  3,  1943,  when  you  had  your  first  con- 
versation with  Mr.  Cummings,  when  you  finished  that 
conversation  did  you  call  on  Mr.  Dan  Kelley  and  tell  him 
about  the  conversation? 

A.     That  is  the  2nd  or  3rd? 


372  Universal  Pictures  Company,  Inc.,  etc. 

(Testimony  of  Robert  Speers) 

Q.     Yes.  A.     I  believe  I  did. 

Q.  Did  you  call  on  Mr.  Ed.  Muhl  and  tell  him  about 
the  conversation? 

A.     I  don't  recall  that,  although  I  may  have. 

Q.  Did  you  call  on  Mr.  Ward  after  that  first  con- 
versation and  tell  him  about  the  conversation? 

A.     I   don't   recall   talking   to   him    about   it   either. 

O.  The  only  one  you  recall  talking  to  about  the  con- 
versation of  April  3rd  was  Mr.  Dan  Kelley? 

A.     That  is  right,  the  first  conversation. 

0.  When  you  had  the  second  conversation,  that  is,  the 
one  over  the  telephone,  did  you  again  call  on  Mr.  Kelley 
and  tell  him  about  the  conversation? 

A.     Yes,   I  did. 

Q.  Did  you  call  on  Mr.  Muhl  and  tell  him  about  the 
conversation  ? 

A.  No.  Mr.  Kelley,  in  his  office,  tried  to  get  Mr.  [78] 
Muhl  on  the  telephone,  and  instead  got  Mr.  Ward,  who 
came  into  the  office,  at  which  time  I  told  him  of  my  con- 
versation with  Mr.  Cummings. 

The  Court:  May  I  interrupt.  When  you  say  "Mr. 
Cummings,"  because  of  the  similarity  in  names,  I  sug- 
gest that  you  indicate  whether  you  are  referring  to  Mr. 
Robert  Cummings  or  to  Mr.  Oscar  Cummins. 

A.     Mr.  Robert  Cummings,  in  this  case. 

Q.  By  Mr.  Roth:  After  your  conversation  with  Dan 
Kelley  on  April  5th,  I  understand  that  Mr.  Ward  was 
called  in  and  appeared?  A.     Yes. 

Q.  And  when  he  appeared  did  you  repeat  to  Mr. 
Ward  what  you  had  already   told   Mr.   Kelley? 

A.     Yes,  I  did. 
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Q.  So  the  only  two  people  you  spoke  to  about  the  con- 
versation you  had  with  Mr.  Cunimings  were  with  Mr. 
Kelley  on  the  3rd,  after  the  first  conversation,  and  with 
Mr.  Kelley  and  Mr.  Ward  on  the  5th? 

A.  Those  were  the  only  people  I  spoke  to  within  five 
minutes  after  I  finished  that  conversation.  I  subsequently 
spoke  to  a  number  of  people. 

O.     Who  were  they? 

A.  I  discussed  the  matter  with  Mr.  Muhl.  I  discussed 
it  with  my  associate  in  my  office,  Miss  Elrod.  I  dis- 
cussed it  with  my  wife.  I  discussed  it  with  Mr.  Jack 
Gross.  I  [79]  discussed  it  with  Mr.  Ernest  Fesser.  or 
Mr.  Mike  Fesser,  and  with  Mr.  Ernest  Pagano,  the 
writers  on  the  picture,  and  I  discussed  it  with  Mr.  Lamont, 
the  director  of  the  picture,  and  John  Joseph,  the  pub- 
licity director  of  the  studio,  and,  I  am  sure,  with  a  num- 
ber of  other  people,  whose  names  escape  me  at  the  moment. 

The  Court:  It  is  not  clear  to  me,  when  you  use  the 
expression  "I  discussed  it,"  whether  you  are  referring  to 
the  first  conversation,  had  on  April  3rd  at  the  studio  with 
the  plaintifif,  or  the  later  conversation  over  the  telephone 
on  April  5th. 

A.  As  a  practical  matter,  your  Honor,  in  all  these 
discussions  I  am  sure  I  referred  to  both  conversations, 
but  specifically  I  was  referring  to  the  second  conversation 
of  April  5th,  in  which  Mr.  Cummings  said  that  he  had 
decided  not  to  do  the  picture,  Mr.  Robert  Cummings. 

Q.  By  Mr.  Roth :  Are  all  the  people  whose  names 
you  have  mentioned,  other  than  your  wife,  people  who 
were  employed  by  the  defendant  Universal,  and  who  were 
in  some  way  connected  with  the  picture  "Fired  Wife"? 

A.     ^'es,  either  directly  or  indirectly  connected  with  it. 
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O.  I  have  a  copy — it  may  be  a  duplicate  original,  Mr. 
Speers — of  the  affidavit  which  you  signed  on  the  21st  day 
of  October,  1943.  Will  you  look  at  the  last  page  and 
tell  me  whether  or  not  that  is  your  signature? 

A.     Yes,  that  is  my  signature.  [80] 

Q.  When  you  signed  this  affidavit  who  asked  you  for 
the  facts  upon  which  the  affidavit  is  based? 

A.     Mr.  Ben  Erlich. 

0.  When  Mr.  Ben  Erlich  asked  you  for  those  facts 
was  anyone  else  present? 

A.     I  believe  not. 

O.  You  knew  at  the  time  you  gave  the  facts  to  Mr. 
Erlich  upon  which  this  affidavit  is  predicated — and  I  am 
referring  to  the  affidavit  which  is  dated  October  21,  1943 
— you  knew  that  there  was  a  lawsuit  pending,  did  you  not, 
between  Robert  Cummings  and  Universal  Pictures  Com- 
pany, Inc.? 

A.  I  believe  I  did,  although  I  don't  know  that  anyone 
specifically  said  it  was  pending.  It  was  a  matter  of  com- 
mon knowledge  that  there  was  a  likelihood  of  a  lawsuit, 
that  in  all  probability  there  would  be  one,  but  I  can't  say 
honestly  that  I  had  any  official  knowledge  of  the  existence 
of  a  lawsuit.     I  assumed  that  there  was  one. 

O.  Could  you  say  that  you  had  positive  knowledge 
that  there  was  one? 

A.     No,  I  don't  believe  I  can. 

Q.     Mr.  Speers,  don't  you  read  the  affidavits  you  sign? 

A.     Yes,  sir. 

O.  Let  me  call  your  attention  to  the  caption  of  the 
affidavit,  which  is  entitled  In  The  United  States  District 
Court,  in  the  action  of  Robert  Cummings  vs.  Universal 
Pictures  Company,   Inc.     Didn't  that  indicate  to  you  or 
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give  you  [81]  positive  knowledge  that  there  was  a  law- 
suit pending? 

Air.  Cooper :  That  is  callini^  for  a  conclusion  of  the 
witness.  I  don't  want  to  quibble,  but  the  witness  said  he 
assumed  there  was  one.  The  mere  fact  that  it  was  en- 
titled in  the  court  and  cause  might  not  indicate  that  the 
suit  had  already  been  filed. 

Mr.  Roth :  That  is  quite  possible.  This  is  a  question 
of  credibility  and  a  question  of  what  the  witness  was  doing 
at  the  time  he  made  the  affidavit,  because  the  question  of 
credibility  is  oftentimes  a  close  one,  and  I  think  it  is  fair 
to  go  into  the  witness'  exact  knowledge. 

Mr.  Cooper :  I  have  no  objection  to  that,  may  it  please 
the  court. 

The  Court:  I  think  the  form  of  the  question  needs  to 
be  revised. 

O.  By  Mr.  Roth:  At  the  time  you  signed  the  affi- 
davit, Mr.  Speers,  did  you  read  the  first  page  thereof? 

A.     Yes,  I  did. 

Q.  And  you  noticed  that  it  was  entitled  In  The  Dis- 
trict Court  of  the  United  States,  Southern  District  of 
California,  in  the  case  of  Robert  Cummings  vs.  Universal 
Pictures  Company,  Inc.?  A.     Yes. 

O.  Did  you  know  at  that  time  that  Universal  was 
asking  for  a  temporary  restraining  order  to  prevent  Robert 
Cummings  from  appearing  on  the  radio  for  the  Lux 
Theatre  of  the  Air?   [82j 

A.  I  am  sure  that  I  did,  and  it  was  a  matter  of 
knowledge  to  me.  I  can't  swear  on  the  stand  that  at  that 
moment  I  knew  it.  It  was  explained  to  me  by  Mr.  Erlich 
at  one  time  or  another.  Whether  it  was  at  that  precise 
time  I  am  not  sure. 
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0.  At  the  time  you  made  your  statement  to  Mr.  Erlich 
you  wanted  to  state  to  Mr.  Erlich  all  the  facts  that  you 
had  any  knowledge  about  as  to  your  conversation  with 
Mr.  Cummings,  didn't  you?  A.     Yes. 

Q.  You  knew  at  the  time  when  you  were  talking  to 
Mr.  Erlich,  at  the  time  this  affidavit  was  signed,  October 
21,  1943,  that  you  had  already  dictated  the  memorandum 
which  you  testified  was  dictated  on  July  2,  1943,  didn't 
you?  A.     That  is  right. 

O.  Why  didn't  you  refer  to  that  memorandum  before 
you  signed  this  affidavit? 

A.     I  don't  know.     I  didn't. 

Q.  Is  there  anything  in  this  affidavit,  Mr.  Speers,  any 
averment,  any  suggestion,  any  statement,  in  which  you  say 
that  on  April  5th,  when  Robert  Cummings  called  you  back 
over  the  telephone,  he  told  you  substantially  or  in  effect 
that  he  had  decided  to  devote  one  hundred  percent  of  his 
time  to  the  war  effort  and  had  signed  up  for  the  duration? 
Is  there  anything  in  that  affidavit,  substantially  or  in 
effect,  which  contains  that  statement?   [83] 

A.  I  note  here  a  sentence  that  says  also  that  he  was 
thinking  of  signing  up  for  service  for  the  duration  of  the 
war. 

Q.  I  direct  your  attention,  Mr.  Speers,  to  the  fact 
that  that  sentence  refers  to  a  conversation  that  you  had 
on  April  10th.  I  will  read  it  to  you:  "On  April  10, 
1943,  at  Universal  City,  California,  in  a  conversation 
with  Cummings  in  my  office,  Cummings  told  me  that  he 
was  considering  refusing  to  render  his  services  in  said 
photoplay  for  the  principal  reason  that  the  director  se- 
lected for  said  photoplay  did  not  meet  with  his  approval 
and  also  because  he  was  thinking  of  signing  up  with  the 
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Service  for  the  duration  of  the  war."  I  understand  you 
corrected  the  date  in  that  atlidavit  from  October  10th  to 
October  3rd. 

Mr.  Cooper :     You  don't  mean  October. 

O.     By  Mr.  Roth:     I  mean  April   10th  to  April  3rd? 

A.     That  is  right. 

O.  So  the  conversation  to  which  that  subject  matter 
refers  is  in  reality  the  conversation  that  took  place  on 
April   3rd?  A.     That   is   right. 

O.  Is  there  anything  in  that  affidavit  which  refers  to 
a  conversation  on  April  12th,  which  you  have  now  cor- 
rected to  April  5th,  in  which  you  say,  substantially  or  in 
effect,  that  Mr.  Cummings  called  you  up  and  told  you  that 
he  had  decided  not  to  do  the  picture,  because  he  had  made 
up  his  [83]  mind  that  he  was  going  to  devote  one 
hundred  percent  of  his  time  to  the  war  effort,  and  was 
going  to  sign  up  for  the  duration  of  the  war  ? 

A.     That  is  a  reference  to  the  conversation — 

O.     You  may  read  it. 

A.  It  says:  ''On  April  12,  1943,  I  had  a  telephone 
conversation  with  Cummings  relative  to  the  same  subject 
matter  as  is  hereinabove  set  forth,  and  Cummings  stated 
to  me  that  he  had  decided  not  to  render  the  services  re- 
quested of  him  by  Universal  and  would  not  appear  at 
the  studios  of  Universal  to  portray  the  said  role  herein 
referred  to.  Cummings  did  refuse  to  report  and  did  not 
appear  to  render  the  said  services  for  the  role  assigned 
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him,  and  it  therefore  became  necessary  to  assign  another 
actor  to  replace  Cummings  and  this  was  done.  Cum- 
mings  has  failed  and  refused,  and  continues  to  fail  and 
refuse,  to  report  for  work  at  the  studios  of  Universal." 

Q.  Now,  Mr.  Speers,  you  testified  that  when  you  gave 
the  data  for  that  affidavit  to  Mr.  Erlich,  you  didn't  refer 
to  the  memorandum  which  you  testified  was  dictated  on 
July  2nd,  but  you  have  also  testified  that  after  you  had 
this  conversation  with  Mr.  Robert  Cummings  on  April 
3rd,  and  after  you  had  your  conversation  with  Robert 
Cummings  on  April  5th,  you  repeated  that  conversation 
not  only  to  Mr.  Dan  Kelley,  and  not  only  to  Mr.  Ward, 
but  to  at  least  half  a  dozen  other  people,  whose  names  you 
have  mentioned,  so  the  [84]  substance  of  that  conversa- 
tion was  rather  fresh  in  your  mind,  wasn't  it? 

A.     Yes,  reasonably  so. 

Q.  Would  you  say  that  you  made  a  fair  statement  of 
the  context  and  substance  of  that  conversation  when  you 
signed  that  affidavit? 

A.  Apparently  I  overlooked  a  detail  involving  Robert 
Cummings;  I  overlooked  part  of  the  conversation  in  mak- 
ing the  affidavit,  in  which  Robert  Cummings  told  me  that 
he  had  signed  up  for  the  duration  of  the  war  and  was 
going  to  devote  one  hundred  percent  of  his  time  to  the 
war  eflfort. 

O.     Do  you  call  that  a  detail?  A.     Yes. 

0.  It  was  a  sufficiently  important  detail,  wasn't  it, 
Mr.    Speers,    for   the   legal   department   of   Universal   to 
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frame   a   notice   predicated   upon    that    alleged    statement, 
which  they  never  sent?     Isn't  that  true? 

Mr,   Cooper:     I  object,  your   Honor. 

The  Court:     That  is  arguing  with  the  witness. 

Mr.  Cooper:  1  will  withdraw  it,  however,  if  the  court 
will  permit  me  to  go  into  it. 

The  Court:  I  am  inclined  to  think  that  we  had  better 
let  the  lawyers  argue  the  law,  rather  than  have  the  wit- 
nesses argue  it. 

Mr.  Roth:  All  right,  your  Honor.  I  am  going  to  be 
bound  by  the  court's  ruling.     That  is  all.    [85] 

Redirect  Examination 

Q.  By  Mr.  Cooper:  Incidentally,  some  time  after 
April  5  th  did  you,  in  fact,  obtain  somebody  else  to  portray 
the  role  of  "Hank"?  A.     Yes,  we  did. 

Mr.  Roth:     Is  that  part  of  the  redirect  examination? 

Mr,  Cooper :     That  may  be  true,  counsel. 

The   Court:     I    will   let   him   answer   it. 

Mr.  Cooper:  This  may  not  be,  technically,  redirect, 
but  I  ask  permission  to  reopen  for  this  question. 

O.  By  Mr.  Cooper:  On  April  10th  when  you  sent  or 
caused  to  be  sent  the  telegrams  of  April  10th,  did  you 
have  any  conversation  with  Robert  Cummings  on  that 
day?  A.     No,  I  did  not. 

Mr.  Cooper :     I  think  that   is  all. 

Mr.   Roth:     That   is   all.     Xu   further   questions. 

Mr.  Cooper:     Miss  Clay.  [86] 


380  Universal  Pictures  Company,  Inc.,  etc. 

JOSEPHINE  CLAY, 

called  as  a  witness   on  behalf   of   defendant,   being   first 
duly  sworn,  testified  as  follows: 

The  Clerk:     State  your  name  for  the  record,  please. 

A.     Miss  Josephine  Clay. 

Direct  Examination 

Q.  By  Mr.  Cooper:  Miss  Clay,  what  is  your  busi- 
ness or  occupation? 

A.     Secretary  to  Mr.  Speers. 

O.  You  are  employed  by  Universal  Pictures  Company, 
Inc.?  A.     That   is   right. 

O.  And  you  have  been  engaged  in  that  capacity  for 
approximately  how  long? 

A.     Well,  with  Mr.   Speers  about  a  year. 

0.     And  with  Universal  for  how  long? 

A.     Two  years. 

0.     Were  you  at  Universal  Studio  on  April  10,  1943? 

A.     I  was. 

O.  Did  you  have  occasion  on  that  day  to  receive  some 
telegrams  from  Bob  Speers?  A.     Yes,  I  did. 

Q.  I  show  you  Defendant's  Exhibit  No.  B,  being 
three  telegrams  in  number,  and  ask  you  if  you  recognize 
those  as  telegrams,  in  form  and  in  substance,  that  you 
received  from  him  at  that  time. 

A.     That  is  right.     They  are.    [87] 

O.  Did  you  receive  some  instructions  from  him  at  that 
time,  from  Mr.  Speers?  A.     Yes. 

O.     What  instructions  did  you  receive  from  him? 

A.  We  were  to  wait  until  5  :30  in  the  afternoon  for  a 
phone  call  from  Mr.  Oscar  Cummins,  and  when  we  didn't 
receive  the  phone  call — 

Mr.  Roth:     I  move  that  that  be  stricken. 
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The  Court :     Let  the  answer  go  out. 

Mr.  Cooper:     1   will  withdraw  that. 

O.  By  Mr.  Cooper:  Did  he  instruct  you  to  deliver 
the  telegrams  somewhere? 

A.     Yes,  to  the  Western  Union  office  on  my  way  home. 

O.     Do  you  have  a  teletype  machine  at   Universal? 

A.     Yes. 

O.  Which  teletypes  the  messages  you  give  to  the 
Western  Union?  A.     Yes. 

O.  Was  the  girl  who  operated  that  teletype  machine 
there  that  Saturday  afternoon?  A.     No. 

O.  Did  you  take  those  three  telegrams,  Defendant's 
Exhibit  B  for  identification,  somewhere? 

A.     Yes,  I  did. 

O.     Where  did  you  deliver  them? 

A.  At  the  Beverly  Hills  office  of  the  Western  Union. 
[88] 

O.  And  you  left  them  there  with  the  agent  at  Western 
Union  Telegraph  Company  at  that  place?  A.     Yes. 

Mr.  Cooper :     You  may  cross  examine. 

Mr.  Roth  :     No  questions. 

Mr.  Cooper:  1  now  at  this  time  offer  the  telegrams  in 
evidence,  may  it  please  the  court,  as  Defendant's  Ex- 
hibit B. 

Mr.  Roth :  To  which  we  object,  your  Honor,  on  the 
ground  that  no  proper  foundation  has  been  laid.  All  the 
evidence  shows  is  that  the  telegrams  were  composed  and 
delivered  by  some  agent  of  Universal  to  the  telegraph 
office.     There   is    no   evidence   whatsoever   that    the    tele- 
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grams  were  ever  transmitted  or  delivered  to  the  plaintiff 
or  his  agent. 

Mr.  Cooper:  We  are  relying,  if  your  Honor  please, 
upon  the  presumption  of  delivery,  and  the  paragraph  in 
the  contract,  which  is  made  a  part  of  the  complaint,  which 
reads  as  follows:  Paragraph  15  of  the  contract  pro- 
vides: "All  notices  which  the  producer  is  required  or 
may  desire  to  serve  upon  the  artist  under  or  in  con- 
nection with  this  agreement  may  be  served  by  addressing 
the  same  to  the  artist  at  such  address  as  may  be  designated 
from  time  to  time  in  writing  by  the  artist." 

And,  eliminating  some  of  the  immaterial  provisions  of 
the  paragraph : 

"In  any  case,  by  depositing  the  same  so  addressed, 
postage  prepaid,  in  the  United  States  mail,  or  by  send- 
ing the  [89]  same  so  addressed  by  telegraph  or  cable, 
or,  at  its  option,  the  producer  may  deliver  the  same  to 
the  artist  personally,  either  in  w^riting  or,  unless  other- 
vs^ise  specified  herein,  orally.  If  the  producer  elect  to 
mail  such  notice  or  to  send  the  same  by  telegraph  or 
cable,  then  the  date  of  mailing  thereof,  or  the  date  of 
delivery  thereof  to  the  telegraph  or  cable  office,  as  the 
case  may  be,  shall  be  the  date  of  the  service  of  such 
notice." 

Then  I  also  call  your  Honor's  attention  to  the  case 
of  Union  Construction  Co.  vs.  Western  Union  Telegraph 
Company,  163  California,  298,  at  page  306,  and  also 
the  case  of  Eppinger  vs.  Scott,  112  Cal.  369,  at  page 
371,  referred  to  in  our  memorandum  of  points  and 
authorities. 

The  Court:  Those  cases  hold  that  an  inference  is 
deductible? 
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Mr.  Cooper:  It  is  a  rebuttable  presumption,  I  be- 
lieve. 

The  Court :  What  is  the  page  in  your  memor- 
andum? 

Mr.  Cooper:  Pages  30  and  31,  may  it  please  the 
court,  but  I  particularly  am  resting  on  the  provisions 
of  the  contract. 

Mr.  Roth:  All  the  provisions  of  the  contract  do. 
those  provisions  read  by  Mr.  Cooper,  they  say  this, 
that  the  date  of  delivery  to  the  telegraph  office  shall 
be  the  date  of  the  notice,  shall  be  the  date  of  the  ser- 
vice of  the  notice.  The  date  of  the  service  of  the  notice 
— that  doesn't  mean  that  it  is  the  date  of  the  receipt  of  the 
notice.  It  means  [90]  this,  that  if  the  plaintiff  got  the 
notice  five  days  after  that  date,  the  date  of  service  would 
be  the  date  of  the  delivery  to  the  telegraph  office. 

Mr.  Cooper:     That  is  not  my  conception  of  it. 

Mr.  Roth :     That  is  our  argument  on  it. 

Mr.  Cooper :  That  will  be  for  the  court  to  de- 
termine. 

Mr.  Roth:  They  had  an  official  from  the  Western 
Union  on  the  stand.  All  these  people  testified  to  was 
that  they  received  those  wires  in  their  office  on  that 
date,  the  date  the  wires  bear.  The  officer  didn't 
testify  that  those  wires  were  transmitted  by  hand  or 
by  telephone  or  in  any  other  way. 

The  Court:  In  the  first  of  the  two  cases  cited  by 
defense  counsel,  namely,  Union  Construction  Co.  vs. 
Western  Union  Telegraph  Company,  163  Cal.  298. 
the   quotation   from   page   306   includes   the    following 
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statement,  on  page  31,  beginning  about  line   19  of  the 
brief: 

"If  a  letter  or  telegram  is  duly  addressed,  prepaid  and 
delivered  in  the  post-office  receptacle  or  to  the  telegraph 
company,  there  is  a  disputable  presumption  of  fact,  aris- 
ing from  the  almost  invariable  result,  that  it  has  been 
transmitted  and  deHvered  in  regular  course  to  the  person 
addressed."  Citing  Eppinger  v.  Scott;  Code  of  Civil 
Procedure,  Section  1963,  subdivision  24,  and  several  text- 
books on  evidence. 

Then  the  quotation  from  the  decision  in  Eppinger  v. 
Scott,  reported  in  112  Cal.  369,  the  quotation  being  found 
at  pages  371  and  372  of  the  decision,  states:  "The  rule 
has  long  [91]  been  settled  and  is  made  statutory  in  this 
State  (Code  Civ.  Proc,  sec.  1963,  subd.  24),  'that  a  letter 
duly  directed  and  mailed  was  received  in  the  regular 
course  of  the  mail.'  The  same  rule  has  been  extended  to 
telegrams." 

Then  follow  a  number  of  citations.  Wouldn't  you 
agree  that  that  would  appear  to  fix  the  foundation  to 
introduce  these  telegrams  in  evidence  ? 

Mr.  Roth:  I  am  inchned  to  think  so,  your  Honor,  but 
I  would  like  to  make  this  further  point.  If  it  is  a  pre- 
sumption that  attaches,  then  I  think  the  official  of  the 
telegraph  company  who  testified  should  be  retained  here, 
because  I  will  want  to  ask  him  whether  they  were  actually 
delivered,  and,  if  delivered,  whether  delivered  by  hand  or 
telephone,  if  he  knows,  because,  in  respect  to  a  notice  of 
this  kind,  the  question  now  is  as  to  whether  these  mes- 
sages were  delivered  physically  or  phoned  in.  I  would 
like  to  know. 
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Mr.  Cooper:  If  your  Honor  please,  1  didn't  excuse 
him.  But  1  will  be  very  happy  to  get  him  on  the  tele- 
phone. 

Mr.  Roth:  Perhaps  we  can  dispense  with  that,  he- 
cause  at  a  prior  discussion  I  had  with  counsel  on  this 
subject,  I  advised  counsel  that  we  have  all  the  notices  of 
Universal  except  these  wires,  and  counsel  informed  me 
that  he  had,  that  as  far  as  he  was  able  to  find  out,  the 
wires  had  been  delivered  to  the  telegraph  office  and 
phoned,  one  to  Robert  Cummings'  residence  in  V'an  Nuys, 
and  one  to  the  office  of  [92]  Oscar  Cummins,  at  a  cer- 
tain address.  If  that  is  the  fact,  I  am  willing  to  stipulate 
to  that  fact. 

Mr.  Cooper:  If  your  Honor  please,  I  did  phone  coun- 
sel and  notify  him  of  that  fact,  and  that  was  the  reason  I 
suggested  this  in  my  direct  examination,  figuring  that 
counsel  would  desire  to  bring  it  out  on  cross  examination. 
But  it  is  a  fact,  rather  than  call  this  man —  Will  you 
please  repeat  your  offered  stipulation? 

Mr.  Roth:  In  lieu  of  recalhng  Mr.  Meaney,  I  offer 
to  stipulate  at  this  time,  not  that  it  is  a  fact,  but  that  Mr. 
Meaney  would  testify  that  the  wires,  which  are  Defen- 
dant's Exhibit  B  now  for  identification,  were  telephoned 
to  the  residence  of  Mr.  Robert  Cummings  in  Van  Nuys, 
and  to  an  address  for  Mr.  Oscar  Cummins  some  place  in 
Los  Angeles  or  Beverly  Hills.     I  think  you  have  the  data. 

Mr.  Cooper :  I  have  that  data,  counsel,  and  I  certainly 
have  no  disposition  to  ask  him  to  come  back.  I  will  be 
very  happy  to  stipulate  as  to  what  the  facts  are. 

Mr.  Roth:  With  this  further  limitation,  that  the 
people  who  received  those  telephonic  messages  were 
neither  Robert  Cummings  nor  Oscar  Cummins. 
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Mr.  Cooper:  I  will  accept  the  stipulation,  based  upon 
the  information  that  I  have  in  my  files,  from  the  tele- 
graph company,  which  I  assume  is  true. 

Mr.  Roth:     We  could  do  that  at  a  recess. 

Mr.  Cooper:  This  might  be  a  good  time  to  take  the 
[93]  afternoon  recess. 

Mr.  Roth:  For  that  purpose,  then,  I  am  withdrawing 
my  objection. 

The  Court:  Very  well,  then.  We  will  take  a  ten- 
minute  recess. 

(Short  recess.) 

Mr.  Roth:  If  your  Honor  please,  we  now  offer  to 
stipulate  that,  in  lieu  of  recalling  Mr.  Meaney  from  the 
Western  Union  for  the  purpose  of  cross  examination, 
that,  if  recalled  and  cross  examined,  Mr.  Meaney  would 
testify  that  on  April  12,  1943,  by  teletype,  they  sent  a 
wire  to  Universal  Pictures  Company,  Inc. — by  "they"  I 
mean  AVestern  Union  Telegraph  Company — to  Edward 
Muhl,  Assistant  Secretary,  which  reads  as  follows: 
"YOUR  TELEGRAM  TO  ROBERT  CUMMW^"  (RE- 
PORT DLY)  CARE  OSCAR  CUMMINS  527  CALI- 
FORNIA BANK  BLDG  OUT  OF  CITY  ADDRESS 
UNKNOWN  WAS  FONED  TO  HIS  SISTERINLAW 
AT  1050  AM  IITH  WHO  WILL  RELAY  MSG  TO 
HIM." 

Then  the  other  one:  "WIRE  FILED  BY  MR 
EDWARD  MUHL  SECTY  APR  10  TO  ROBERT 
CUMMINGS  CR  OSCAR  CUMMINS  527  CALIFOR- 
NIA BANK  BLDG  BEVERLYHILLS  CALIF 
CLOSED  UNTIL  AM  8511  SUNSET  BLVD  CLOSED 
UNTIL  AM  14111  SHERMAN  WAY  VANNUYS 
OUT  OF  CITY  ADDRESS  UNKNOWN  WE  FONED 
TO  MRS  OSCAR  CUMMINS  WHO  WILL  RELAY 
MESSAGE." 
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And  we  offer  in  evidence  as  Plaintiff's  Exhibit  1  this 
telegram. 

[PLAINTIFFS   EXHIBIT   NO.    1| 

[WESTERN  UNION  TELEGRAM] 

SJ126  35   DL  COLLECT==BV   BEVERLY   HILLS 

CALIF  APR  12  1943  556P 
UNIVERSAL  PICTURES  CO  INC= 

=EDWARD  MUHL  ASSISTANT  SECRETARY^: 

lYOUR  TELEGRAxM  TO  ROBERT  CUMMINS 
(REPORT  DLY)  CARE  OSCAR  CUMMINS  527 
CALIFORNIA  BANK  BLDG  OUT  OF  CITY  AD- 
DRESS UNKNOWN  WAS  FONED  TO  HIS  SIS- 
TERINLAW  AT  1050  A:\I  HTH  WHO  WILL  RE- 
LAY MSG  TO  HIM= 

:WESTERN  UNION  TEL  CO. 

.609  PM.   [235] 
SB24  SVC=FAU=: 

:WIRE  FILED  BY  MR  EDWARD  MUHL  SECTY 
APR  10  TO  ROBERT  CUMMINGS  CR  OSCAR 
CUMMINS  527  CALIFORNIA  BANK  BLDG  BEV- 
ERLY HILLS  CALIF  GLASED  UNTIL  AM  8511 
SUNSET  BLVD  CLOSED  UNTIL  AM  14111  SHER- 
MAN WAY  VAN  NUYS  OUT  OF  CITY  ADDRESS 
UNKNOWN  WE  FONED  TO  MRS  OSCAR  CUM- 
MINS WHO  WILL  RELAY  MESSAGE^ 

=LOSA  APR  11  1943.    (944  AM)  .  . 

[Endorsed]  :  Case  No.  3242-H-Civ.  Ciimminjo^s  vs. 
Universal.  Pltf's.  No.  1  in  Evidence.  Date:  Jan.  4.  1944. 
Clerk,  U.  S.  District  Court.  Sou.  Dist.  oi  Calif.  L. 
Wayne  Thomas,  Deputy  Clerk.   [236 J 
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Mr.  Cooper:  I  have  no  objection  to  stipulating  that 
[94]  Mr.  Meaney  would  so  testify  under  cross  examina- 
tion, and,  although  I  don't  think  the  telegram  should 
necessarily  be  admitted  into  evidence,  I  have  no  objection 
to  it. 

The  Court:     Very  well. 

Mr.  Cooper:     Call  Mr.  Kelley. 

The  Court:     Just  a  moment  before  he  takes  the  stand. 

Mr.  Cooper:     Yes,  your  Honor. 

The  Court:  Now,  Mr.  Reporter,  will  you  read  the 
stipulation  ? 

(Stipulation  read  by  the  reporter.) 

Mr.  Cooper:  The  message  was  received  at  Universal 
on  the  teletype  machine. 

The  Court:  Received  in  the  form  of  Plaintiff's  Ex- 
hibit 1  at  Universal. 

Mr.  Cooper:     Yes,  your  Honor. 

The  Court:     Now,  the  next  witness. 

Mr.  Cooper:     Daniel  Kelley.    [95] 

DANIEL  KELLEY, 

called  as  a  witness  on  behalf  of  defendant,  being  first 
duly  sworn,  testified  as  follows: 

The  Clerk:     State  your  name  for  the  record. 

A.     Dan  Kelley. 

Direct  Examination 

O.  By  Mr.  Cooper:  Mr.  Kelley,  what  is  your  busi- 
ness or  profession? 

A.  I  am  executive  in  charge  of  talent,  writers,  di- 
rectors and  producers,  of  Universal  Pictures  Company, 
Inc. 
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O.  And  you  were  such  during  the  months  of  April 
and  May  of  this  year  ?  A.     Yes,  sir. 

Q.  And  you  have  been  such  for  approximately  how 
long,  Mr.  Kelley? 

A.     I  would  say  three  or  four  years. 

Q.     Generally  speaking,   what  are  your  duties? 

A.     In  charge  of  creative  talent. 

Q.     Do  you  know  the  plaintiff,  Robert  Cummings? 

A.     I  do. 

O.  And  he,  of  course,  is  under  contract  with  your 
studio?  A.     Yes,  sir. 

Q.  And  you  had  conversations  with  him  from  time 
to  time? 

Mr.  Roth:  Just  a  moment.  That  question  should  be 
answered  yes  or  no,  and  it  calls  for  a  legal  conclusion. 
[96] 

Mr.  Cooper:     I  will  withdraw  it. 

The  Court:     Let  it  go  out. 

O.  By  Mr.  Cooper:  At  least  he  was  working  there 
at  your  studio,  wasn't  he?  A.     He  was. 

Q.     And  portraying  some  parts  in  some  photoplays? 

A.     Yes. 

O.  Some  time  before  the  10th  day  of  April,  1943,  the 
date  these  telegrams  were  sent,  and  between  the  5th  of 
April  and  the  10th  of  April,  did  Mr.  Robert  Speers,  your 
casting  director,  report  to  you  some  information  that  he 
had  received  from  Robert  Cummings?  A.     Yes. 

O.     What  did  he  tell  you? 

Mr.  Roth:     Objected  to  as  hearsay  and  self-serving. 

Mr.  Cooper :  If  your  Honor  please,  it  is  not  offered 
for  the  purpose  of  proving  the  truth  of  the  conversations, 
but  to  show  that  the  message  was  delivered  to  him,  and 
that  he  acted  upon  it,  and  how  he  acted  upon  it. 
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The  Court:  I  am  inclined  to  think  that,  for  the  latter 
purpose,  assuming  that  the  evidence  will  ultimately  show 
a  chain  of  events  supporting  the  allegations  of  the  second 
amendment  to  the  answer,  that  for  such  purpose  this  line 
of  testimony  appears  to  be  admissible. 

Mr.  Roth:  Without  arguing  the  question,  and  even 
with  that  thought  in  mind,  your  Honor,  for  the  witness 
merely  to  [97]  testify  that  he  had  a  conversation  with 
Robert  Speers,  and  merely  on  what  subject  matter,  and 
what  he  did  after  that  conversation — 

The  Court :  I  am  inclined  to  think  you  are  in  error  on 
that  point. 

Mr.  Roth:  I  believe  that  it  is  entirely  proper,  may  it 
please  the  court,  for  the  purpose  of  showing  what  infor- 
mation he,  as  an  executive  of  the  studio,  received,  and  how 
he  rehed  and  acted  upon  it.  Will  you  do  this,  in  order  to 
simplify  the  thing,  because  I  don't  want  to  throw  technical 
impediments  in  the  way  of  the  defense,  that,  subject  to  its 
being  connected  up,  and  subject  to  my  objection  that  it  is 
incompetent,  irrelevant  and  immaterial  and  hearsay,  that 
it  may  be  received,  and  at  some  later  stage  in'  the  proceed- 
ing, if  not  connected  up,  I  may  make  a  motion  to  strike? 

The  Court:     Very  well. 

0.  By  Mr.  Cooper:  What  information  did  you  re- 
ceive from  Bob  Speers? 

A.  He  came  in  and  told  me  that  Mr.  Cummings  had 
called  him  and  told  him  that  he  was  not  going  to  play  the 
leading  part — that  he  had  just  had  a  telephone  call  from 
Mr.  Cummings,  and  that  he  was  not  going  to  play  "Hank" 
in  the  picture.  He  said,  quoting  Mr.  Speers'  words,  "I 
know  I  am  a  no  good  son-of-a-bitch,  but  I  can't  help  it. 
I  signed  up  for  the  duration  for  exclusive  services  with 
the  Civilian  Air  [98]  Patrol,  and  I  will  not  do  the  part." 
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Q.  Did  you  call  someone  into  your  office  at  that  time, 
or  was  someone  called  in? 

A.  I  called  for  Eddie  Muhl,  I  think.  1  called  the 
Legal  Department  to  find  out  what  we  could  do. 

O.  Do  you  recall  who  came  in  in  response  to  your  call 
to  the  Legal  Department? 

A.  I  am  not  definite.  I  don't  know  whether  it  was 
Eddie  Muhl  or  Bud  Ward. 

Q.  And  was  the  conversation  in  substance  repeated 
at  that  time?  A.     Yes. 

O.     Did  you  suggest  that  they  do  something  about  it? 

A.  I  did.  I  said  I  thought  we  should  wire  Mr.  Cum- 
mings,  to  make  it  legal,  and  to  find  out  whether  it  was 
definitely  true  that  he  was  not  going  to  be  able  to  do  any 
more  pictures  for  the  duration. 

Q.  Now,  some  time  thereafter  did  you  learn  that  wires 
had  been  sent? 

A.     Yes,  I  knew  that  wires  had  been  sent. 

O.     Had  you  seen  the  wires  before  they  went  out? 

A.     I  did  not.     I  don't  think  I  did.     I  don't  remember. 

Q.  For  what  purpose  did  you  want  Robert  Cummings 
at  your  office  on  April  12,  1943? 

A.  I  wanted  to  find  out  whether  it  was  definitely 
true — 

Mr.  Roth:  Objected  to  as  an  attempt  to  vary  the 
terms  [99]  of  a  written  instrument.  There  was  a  notice 
sent  on  April  10th  which  purports  to  set  that  up. 

The  Court:     I  think  I  should  allow  this. 

Mr.  Roth:  I  make  the  further  objection,  on  the 
further  ground  that  it  is  self-serving  and  is  asking  the 
witness  to  testify  to  something  that  was  in  his  mind  and 
was  conveyed  to  nobody,  and  certainly  not  to  this 
plaintiff. 
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The  Court:  While  I  would  be  inclined  to  say  that 
testimony  of  this  character  is  exceedingly  weak,  in  other 
words,  without  corroboration,  it  could  hardly  be  regarded 
as  persuasive,  I  gather  from  some  of  the  argument  that 
has  previously  been  urged  here,  that  there  may  be  a  theory 
upon  which  the  defendant  is  entitled  to  be  heard  respect- 
ing this  particular  aspect  of  the  case.  I  am  not  altogether 
clear  about  that.  However,  while  we  have  the  witness  on 
the  stand  I  think  we  ought  to  hear  this  part  of  his  story. 

O.  By  Mr.  Cooper :  For  what  purpose  did  you  want 
Robert  Cummings  at  your  office  on  April  12th? 

A.  To  find  out  personally  from  him  whether  it  was 
objection  to  the  part  or  whether  it  was  definitely  because 
of  going  into  the  Civil  Air  Patrol,  and,  if  it  was  to  go 
into  the  Civil  Air  Service,  whether  he,  as  had  been  stated 
to  me,  was  going  to  be  out  for  the  duration  and  not  able 
to  do  any  more  pictures. 

Q.  And  you  wanted  to  have  such  a  discussion  with 
him? 

A.  Yes,  because  I  had  been  told  that  he  was  tied  up 
[100]  and  doing  no  more  pictures  for  the  duration.  That 
was  what  Mr.  Speers  came  into  my  office  and  said,  that 
he  was  not  going  to  do  that  part.  We  were  scheduled  to 
start  on  Monday,  and  we  had  to  postpone  the  picture  until 
the  following  Thursday,  to  start,  because  we  had  nobody 
to  go  into  it. 

Q.     Were  you  scheduled  to  start  on  April  12th? 

A.  That  is  correct,  or  whatever  the  date  was.  What- 
ever that  Monday  was,  we  didn't  start  until  the  following 
Thursday. 

Mr.  Roth:     The  10th  would  be  what? 

A.     We  didn't  start  the  picture  until  the  15th. 
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Q.  By  Mr.  Cooper:  Was  it  necessary  for  you,  in 
making  plans,  to  know  with  respect  to  his  availability? 

Mr.  Roth:  That  is  objected  to  as  calling  for  the  pure 
conclusion  of  the  witness. 

Mr.  Cooper:     I  don't  think  so,  if  your  Honor  please. 

The  Court:  As  I  understand  it,  there  is  no  contro- 
versy raised  as  to  the  right  of  the  defendant  to  sub- 
stitute another  player.  This  seems  to  be  dealing  with  a 
matter  about  which  there  is   no  controversy. 

Mr.  Cooper:  No,  if  your  Honor  please.  This  is  with 
respect  to  the  portion  of  the  telegrams  wherein  they  said, 
"You  are  asked  to  report  for  such  other  services  as  we 
may  require." 

The  Court:     Then  may  I  have  the  pending  question? 

(Question  read  by  the  reporter.)   [101] 

The  Court:  Of  course,  that  question  is  in  the  nature 
of  a  shortcut. 

Mr.  Cooper:     That  is  right. 

Mr.  Roth:     I  will  withdraw  my  former  objection. 

Mr.  Cooper :     1  will  ask  this,  then : 

O.  By  Mr.  Cooper :  In  your  wire  of  April  10th,  you 
asked  him  to  come  in  to  portray  the  role  of  "Hank" 
and/or  to  perform  such  other  services  as  you  required? 

A.     Yes,  sir. 

O.  And  had  Robert  Cummings  come  in  to  portray  the 
role  of  "Hank,"  did  you  have  any  other  services  for  him 
to  perform  at  that  time? 

A.     If  he  had  come  in  to  portray  the  role,  no. 

Q.  Had  he  reported  to  you  and  said  that  he  wouldn't 
portray  the  role  of  "Hank,"  for  what  other  services  did 
you  want  him  at  your  office? 
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Mr.  Roth:  Objected  to  as  having  been  asked  and 
answered. 

The  Court:  Was  there  any  reason,  in  addition  to 
what  you  have  ah'eady  told  us? 

A.  Only  that  we  would  have  to  plan  for  some  other 
personality  for  the  rest  of  our  pictures  that  we  had  fig- 
ured for  Mr.  Cummings. 

Q.  By  Mr.  Cooper:  Now,  when  Mr.  Cummings  did 
not  appear  on  April  12th,  what  was  your  belief  by  virtue 
of,  first,  what  you  were  told  by  Bob  Speers  and,  second, 
his  failure  to  report  on  April  12th?  [102] 

Mr.  Roth:     May  I  have  that  question,  Mr.  Reporter? 

(Question  read  by  the  reporter.) 

Mr.  Roth:  That  is  objected  to  as  incompetent,  ir- 
relevant and  immaterial,  and  not  proper  direct  examina- 
tion, and  self-serving,  and  calling  for  opinion  evidence. 

The  Court:  Yes;  it  calls  for  a  state  of  mind.  The 
witness,  of  course,  can  be  asked  as  to  what  course  of 
conduct  he  followed.  It  becomes  a  matter  of  inference 
in  argument  as  to  whether  there  was  any  connection  be- 
tween what  was  told  him  and  the  course  of  conduct  the 
witness  pursued  or  the  others  pursued  in  the  studio. 

Mr.  Cooper:     I  will  put  it  the  other  way,  then. 

The  Court:  In  other  words,  while  in  a  criminal  case 
the  accused  may  testify  about  the  subject  of  what  was  in 
his  mind,  particularly  in  the  field  of  intent,  it  is  exceed- 
ingly rare  that  that  is  open  to  inquiry  in  a  civil  suit. 

Mr.  Cooper:  Except  this,  may  it  please  the  court, 
that  the  state  of  mind  of  this  soulless  corporation,  as 
counsel  would  say,  could  only  act  through  its  officers. 

Mr.  Roth:     Soulless  and  mercenary. 

Mr.  Cooper:  All  right.  That  can  only  be  shown 
through  i.ts  agents  and  employees,  acting  within  the  scope 
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of  their  authority.  What  his  state  of  mind  was  is  im- 
portant to  the  defense  of  estoppel,  it  seems  to  me — what 
the  corporation  was  led  to  believe  as  a  result  of  the  con- 
duct and  the  specific  statements  of  Robert  Cummings. 
[103] 

The  Court:  It  seems  to  me  that  there  is  some  con- 
fusion here.  The  defense,  naturally,  would  be  allowed  to 
testify  as  to  the  conditions  prevailing  as  far  as  they  per- 
tained to  this  plaintiff,  including  plans  that  were  either 
then  completed  or  in  process  of  formulation,  and  what, 
if  anything,  the  company  did,  because  if  the  matter  rested 
purely  in  a  state  of  mind  I  don't  think  it  would  constitute 
a  defense. 

Mr.  Cooper:  I  think  your  Honor  is  correct  in  that, 
but  I  wanted  to  start  with  that  and  wind  up  with  the 
other. 

The  Court:  Well,  a  state  of  mind  is  in  the  nature  of  a 
conclusion,  and  perhaps  a  justification  for  a  particular 
course  of  action  being  taken,  or,  on  the  other  hand, 
omitted.  So  I  think  the  pending  question  is  open  to  the 
criticism  raised. 

Mr.  Cooper :  May  I  note  an  exception  and  make  an 
offer  of  proof  at  this  time,  may  it  please  the  court?  1 
will  offer  to  prove  by  this  witness,  in  resix)nse  to  the 
question  asked,  that  he  believed  that  Robert  Cummings 
had  intended  to  devote  one  hundred  percent  of  his  time 
to  the  Civil  Air  Patrol,  and  therefore  would  not  perform 
any  further  services  under  his  contract,  and  acted  ac- 
cordingly. That,  in  substance,  would  be  the  testimony  of 
this  witness  in  that  regard,  and  1  offer  to  prove  that  by 
the  witness. 
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Mr.  Roth:  To  which  we  object,  upon  the  ground  that 
it  is  incompetent,  irrelevant  and  immaterial,  and  self- 
serving,  and  testimony  as  to  a  state  of  mind.  [104] 

The  Court:  The  ruHng  is  that  the  defense  will  be 
allowed  to  show  the  facts  and  circumstances  and  condi- 
tions, as  far  as  they  existed,  with  respect  to  the  plaintiff, 
and  what,  if  any,  action  was  taken  or  action  was  omitted 
following  the  disclosure  of  the  matters  to  which  the  wit- 
ness either  has  testified  or  will  testify. 

Mr.  Cooper :  I  will  note  an  exception  to  the  ruling 
and  proceed.  I  take  it  that  that  is  a  denial  of  the  offer  of 
proof? 

The  Court:  No.  I  think  you  have  combined  in  your 
offer  of  proof  some  matters  which  are  admissible  and 
some  which  are  not,  and  for  that  reason  I  make  the  ruling. 

Mr.  Cooper:     Very  well. 

Q.  By  Mr.  Cooper:  Now,  thereafter,  that  is,  after 
April  12th,  when  Robert  Cummings  did  not  report  at  your 
office  at  the  studio,  what  plans  did  you  make  with  refer- 
ence to  Robert  Cummings? 

The  Witness:     Shall  I  answer? 

The  Court:     Yes. 

A.  I  took  it  for  granted  from  that  moment  on,  when 
he  did  not  appear  on  April  12th,  that  he  was  definitely  in 
the  Civil  Air  Patrol  for  the  duration. 

Mr.  Roth:  I  move  that  the  answer  be  stricken,  on  the 
ground  that  it  is  not  an  answer  to  the  question. 

The  Court:     I  think  it  should  go  out. 

Q.  By  Mr.  Cooper :  Did  you  give  any  instructions  to 
the  [105]  contract  department  or  discuss  with  the  contract 
department  what  should  be  done  with  respect  to  Cum- 
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mings'  contract,  or  did  you  leave  that  with  the  contract 
department;  do  you  recall? 

A,  I  asked  the  contract  department  if  it  was  legally 
right  for  us  to  suspend  Mr.  Cummings  for  the.  duration, 
and  they  said  yes. 

O.  Did  you  give  them  any  instructions  to  proceed  on 
that  basis?  A.     To  suspend  him,  yes. 

The  Court:  May  1  interrupt,  to  make  sure  that  1 
understand  this  answer? 

Mr.  Cooper :     Yes,  your  Honor. 

The  Court:  You  used  the  expression  "duration." 
The  duration  of  what? 

A.  Of  the  war,  the  time  he  was  in  the  service.  That 
was  the  expression  he  used.  I  will  answer  that  by  saying 
that  we  have  a  number  of  contracts  suspended  for  the 
duration,  that  we  have  a  number  of  artists  on  suspension 
for  the  duration  at  the  studio  at  the  present  time,  be- 
cause they  are  in  the  armed  services. 

Mr.  Roth :  We  object  to  the  voluntary  statement  of 
the  witness. 

The  Court:     Let  it  go  out. 

O.  By  Mr.  Cooper:  As  a  result  of  the  information 
that  you  had  received  from  Bob  Speers  and  the  fact  that 
Robert  [106]  Cummings  did  not  appear  on  April  12th, 
in  pursuance  of  your  telegram  of  April  10th,  did  you 
cause  his  compensation  to  be  stopped  likewise? 

A.     Yes. 

The  Court:     May  I  have  that  question? 

(Question  read  by  the  reporter.) 

Mr.  Roth:  We  would  like  to  have  an  objection  before 
the  answer  to  the  question,  on  the  ground  that  it  asks 
the  witness  to  state  a  conclusion.  We  haven't  any  ob- 
jection to  the  witness  stating  that  after  the  telegram  of 
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April  10th  was  sent,  and  after  Robert  Cummings  failed 
to  appear  on  April  12th,  he  went  ahead  and  suspended 
him.  It  makes  this  witness  decide  what  may  be  an  issue 
in  the  case. 

The  Court:  While  I  think  there  is  merit  in  that 
criticism,  I  am  not  going  to  accept  this  witness'  version  of 
what  the  legal  decision  should  have  been,  or  whether 
there  is  any  legal  justification  for  what  was  done. 

Mr.  Roth:  With  that  statement  by  the  court,  I  with- 
draw my  objection. 

Q,  By  Mr.  Cooper :  Did  you  know  at  any  time  after 
April  10,  1943,  that  Robert  Cummings  had  demanded 
payment  of  salary  from  the  studio  after  that  time,  other 
than  the  notice  that  you  received  terminating  the  contract 
on  May  29th?  Let  me  withdraw  that  question  and  put  it 
this  way.  Between  April  10,  1943,  the  date  when  the 
telegram  was  sent, — do  you  have  that  date  in  mind?  [107] 

A.     Yes. 

Q.  And  May  29th,  which  was  the  date  you  received 
the  notice  from  Robert  Cummings,  complaining  that  the 
contract  was  terminated  for  non-payment  of  salary,  did 
you  know  or  did  anyone  inform  you,  directly  or  in- 
directly, that  he  was  holding  himself  available  to  the 
studio?  A.     No. 

Q.  Does  any  member  of  the  paymaster's  office  or  any 
member  of  the  cashier's  office  have  the  authority  to  order 
payment  of  compensation?  A.     No. 

Q.  Who  at  Universal  had  authority  to  order  payment 
of  compensation  to  Robert  Cummings?  I  will  withdraw 
that  question.  Assuming  that  an  actor  like  Robert  Cum- 
mings were  under  contract,  and  receiving  a  salary  of 
$1500  a  week,  and  he  was  suspended  for  some  reason. 
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who  has  the  authority  to  order  him    put    back    on    the 
payroll  ? 

Mr.  Roth :  1  don't  think  this  witness  is  qualified  to 
answer  that  question.  It  may  or  may  not  be  the  best 
evidence.  I  presume  these  matters  of  authority  are  cov- 
ered by  the  proceedings  of  the  Board  of  Directors. 
However,  I  don't  care  to  interpose  dilatory  objections, 
but,  subject  to  this,  I  would  be  willing  to  let  the  witness 
answer,  if  Mr.  Cooper  will  furnish  me  with  copies  of  the 
resolutions,  so  that  T  can  compare  them  with  the  answers 
this  witness  may  give  and  stipulate  that  if  the  answers 
are  not  in  accordance  [108]  with  such  authority  as  the 
resolutions  delegate,  that  the  answers  may  be  corrected, 
I  am  willing  to  waive  any  objection  I  may  have  at  this 
time. 

Mr.  Cooper :  I  don't  know  of  any  resolution  of  the 
board  of  directors  covering  the  particular  authority  of  all 
employees  in  a  large  organization  of  this  kind.  How- 
ever, I  can  assure  you  that  we  will  check  up  on  it. 

Mr.  Roth:  I  don't  know  whether  Mr.  Kelley  can 
testify  as  to  what  the  authority  is  of  each  particular 
officer. 

The  Court:  Let  me  interrupt  to  say  this:  On  the 
present  showing,   there  is  merit  in  the  objection. 

Mr.  Cooper:  That  would  go  to  its  weight,  may  it 
please  the  court,  rather  than  to  its  admissibility,  would 
it  not? 

The  Court:     Oh,  to  more  than  its  weight. 

Mr.  Roth:  Furthermore,  it  is  immaterial,  in  view  of 
the  stipulation  made  by  counsel  this  morning,  when  he 
stated  to  the  court  that  the  check  wasn't  ready  and  that 
the  defendant  didn't  intend  that  it  be  ready. 
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Mr.  Cooper :  That  is  true.  However,  in  your  memor- 
andum of  points  and  authorities  you  also  claim  that  that 
was  a  demand  on  his  part,  showing  that  he  was  ready, 
able  and  willing  to  perform.  Didn't  you  make  that  con- 
tention in  there?  Maybe  we  can  do  it  this  way.  I  will 
withdraw  the  last  question. 

Q.  By  Mr.  Cooper:  Do  you  have  authority  to  order 
payment  of  salary  to  an  actor  of  Robert  Cummings'  stand- 
ing, under  [109]  contract,  after  he  is  put  on  suspension? 

A.     Yes. 

Q.  Who  else  at  the  studio,  if  you  know,  has  similar 
authority  ? 

Mr.  Roth :     I  object  to  that  as  not  the  best  evidence. 

The  Court :  I  am  inclined  to  think  that  the  objection  is 
good,  unless  you  are  prepared  to  enter  into  some  stipula- 
tion whereby  you  will  check  up  on  the  proof. 

Mr.  Cooper:  May  it  please  the  court,  I  will  do  that. 
Out  of  an  abundance  of  caution,  I  will  check  into  the 
resolutions  of  the  board  of  directors.  However,  I  do  not 
believe  that  the  records  of  Universal  Pictures  Company, 
Inc.,  or  any  other  similar  organization,  will  define  the 
respective  duties  of  employees  in  the  organization.  It  is 
true  that  they  will  define  the  duties  of  the  president,  vice- 
president,  secretary  and  treasurer,  but  as  to  lesser  em- 
ployees, that  is  left  to  the  person  in  charge  of  the  studio, 
the  persons  down  the  line  acting  under  his  direction  and 
authority. 

The  Court :  I  am  inclined  to  think,  for  example,  that 
that  proof  would  be  admissible,  showing  the  practice  that 
has  been  followed  over  an  extended  period  of  time  on  the 
subject. 

Mr.  Cooper :  Well,  I  think  that  is  all.  You  may  cross 
examine. 
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Cross-Exaniination 

Q.  By  Mr.  Roth :  xMr.  Kelley.  1  think  you  have  testi- 
fied that  Mr.  Robert  Speers  came  intu  your  office  and 
told  you  [llOJ  about  a  telephone  conversation  he  had 
with   Robert   Cummings?  A.     Yes,   sir. 

Q.  Can  you  hx  the  date  when  Mr.  Speers  came  into 
your   office,    the   approximate   date? 

A.  I  don't  know  the  exact  date,  i  know  it  was  just  a 
couple  of  days,  three  or  lour  days,  before  we  were  to 
start  the  picture,  because  I  said,  "What  are  we  going 
to  do?" 

Q.  Three  or  four  days  before  you  were  to  start  the 
picture,  and  you  testified  that  the  picture  was  to  start  on 
April  12th?  A.     Yes. 

Q.  Three  or  four  days  before  that  would  be  the  9th 
or  the  8th? 

A,     The  9th  or  10th,  somewhere. 

Q.  Prior  to  the  time  that  Mr.  Robert  Speers  came 
into  your  office  and  told  you  about  his  telephone  conversa- 
tion with  Robert  Cummings,  had  he  been  in  your  office  to 
report  any  other  conversation  that  he  had  had? 

A.  He  had  been  in  once  and  said  that  Robert  Cum- 
mings had  talked — 1  don't  remember  whether  it  was 
Robert  or  Oscar  Cummins. — but  there  was  some  difficulty 
on  the  director;  he  didn't  think  he  was  of  a  caliber  who 
should  direct  Mr.  Cummings.  Whether  that  was  from 
Oscar  Cummins  or  Bob  Cummings  I  do  not  remember, 
but  either  one  of  the  two. 

Q.  And  this  conversation  which  you  have  now  de- 
tailed, was  that  prior  to  the —  [HI] 

A.     It  was  prior. 
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Q.     Was  it  a  day  prior  or  a  week  prior? 

A.  I  can't  tell  you  exactly.  I  would  say  it  was  a  few 
days  prior. 

Q.  Was  anyone  in  your  office  when  he  transmitted 
that  conversation  to  you? 

A.     I  do  not  remember. 

Q.     About  the  director?  A.     I  do  not  remember. 

Q.  Did  he  say  anything  else  to  you  other  than  the 
fact  that  either  Robert  Cummings  or  Oscar  Cummins  had 
told  him  that  the  director  was  not  satisfactory? 

A.  Only  that  he  didn't  think  the  picture,  that  with 
that  director  set-up,  it  wasn't  an  important  picture  for 
Robert  Cummings. 

Q.  Did  he  also  tell  you — and  by  "he,"  I  mean  Mr. 
Speers — did  he  tell  you  that  Oscar  or  Robert,  whoever  it 
happened  to  be,  had  also  said  that  Robert  was  seriously 
thinking  of  going  into  the  Civil  Air  Patrol? 

A.  I  don't  remember  whether  he  did  or  not  at  that 
time. 

Q.  But  a  few  days  afterwards  he  came  into  your  office 
and  told  you  that  he  had  had  a  telephone  conversation 
with  Robert  Cummings,  and  that  Robert  Cummings  had 
said,  in  effect,  that  he  was  not  going  to  play  the  part  of 
"Hank,"  and  that  he  had  signed  up  for  the  duration  of 
the  war  with  the  Civil  Air  Patrol  or  some  other  military 
body,  and  that  [112]  he,  Robert  Cummings,  knew  that 
he  was  something  of  a  son-of-a-bitch,  but  there  was 
nothing  he  could  do  about  it?     Is  that  substantially  what 
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Mr.  Robert  Speers  reported  to  you  after   that   telephone 

conversation  ? 

A.  Substantially,  yes,  that  lie  was  going  to  sign  up 
for  exclusive  services  in  whatever  service  it  was  and  not 
do  any  more  pictures  for  the  duration. 

Q.  And  by  "duration"  you  mean  the  duration  of 
the  war? 

A.     1  don't  know  that  he  meant  that. 

Q.  Did  Mr.  Robert  Speers  say  "for  the  duration  of  the 
war"?  A.     He   said   "for   the  duration." 

Q.  And  you  accepted  that  as  meaning  for  the  duration 
of  the  war? 

A.  That  was  the  reason  we  immediately  sent  the 
telegram. 

Q.     Was    Mr.    Ward    in    the    office    at    the    time    Mr. 
Robert  Speers  transmitted  that  conversation  to  you? 
A,     I  don't  remember.  > 

Q.  Do  you  know  whether  Mr.  Ward  came  in  subse- 
quently ? 

A.  Either  Mr.  Ward  or  Mr.  Muhl  were  in,  and  we 
talked  about  sending  the  wire  to  have  him  report,  to  find 
out  whether  he  was  going  to  do  the  part,  and  whether 
he  was  going  to  be  in  for  the  duration. 

Q.  Who  came  in — Mr.  Ward  or   Mr.   Muhl? 

A.  I  said  1  don't  remember. 

Q.  You  don't  remember?'   |113| 

A.  I  don't  remember. 
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Q.  When  either  one  of  the  two,  when  Mr.  Ward  or 
Mr.  Muhl  came  in,  was  Mr.  Speers  still  in  the  room  with 
you? 

A.  I  couldn't  make  a  definite  statement  to  that  effect 
either.     I  don't  remember. 

Q.  Do  you  know  whether  Mr.  Speers  reiterated  the 
telephone  conversation  in  your  presence  to  Mr.  Ward  or 
Mr.  Muhl,  whoever  it  was  that  came  in  later? 

A.     He  may  have,  but  I  wouldn't  say  that  he  did. 

Q.  In  any  event,  after  you  had  spoken  to  Mr.  Ward 
or  Mr.  Muhl,  you  directed  the  sending  of  the  wire  of 
April  10th;  is  that  correct?  A.     That  is  correct. 

Q.  Were  you  told  on  or  about  April  12th  that  the 
wire  of  April  10th  had  never  been  delivered? 

A.     No. 

Mr.  Roth :     May  I  have  Plaintiff's  Exhibit  1  ? 

Mr.  Cooper :  Just  a  minute,  if  your  Honor  please.  I 
object  to  that  legal  conclusion  of  counsel  in  the  last  ques- 
tion, and  move  that  it  be  stricken,  for  that  reason. 

Mr.  Roth:     What  is  that? 

Mr.  Cooper :  I  contend  that  the  wire  was  in  fact  de- 
livered. That  is  a  legal  conclusion  on  counsel's  part,  that 
the  wire  was  not  delivered. 

Mr.  Roth:  But,  irrespective  of  that,  I  have  a  right  to 
ask  this  witness  whether  or  not  this  wire  of  April  12th, 
the  [114]  wire  from  Western  Union  to  Universal  Pic- 
tures Company,  Inc.,  was  ever  shown  to  Mr.  Kelley. 

Mr.  Cooper:  Oh,  I  haven't  any  objection  to  that  ques- 
tion. I  beg  counsel's  pardon.  May  we  have  the  previous 
question  read,  though,  so  we  will  get  our  record  straight. 

The  Court:     Very  well. 

(Record  read  by  the  reporter.) 
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Mr.  Cooper :  I  move  to  strike  the  question  and  the 
answer,  on  the  ground  that  it  calls  tor  a  legal  conclusion. 

Q.  By  Mr.  Roth :  1  show  you,  Mr.  Kelley,  a  wire, 
which  is  marked  Plaintiff's  Exhibit  1  in  evidence,  from 
Western  Union  to  Universal  Pictures  Company,  Inc., 
Edward  Muhl,  Assistant  Secretary,  and  ask  you  if  that 
wire  was  shown  to  you  on   April    12th? 

A.     On  April  12th? 

Q.  Or  at  any  time  thereafter,  or  on  or  about  April 
12th.  A.     If  it  was,  I  don't  remember. 

Q.  Did  Mr.  Muhl,  or  any  person,  inform  you,  on  or 
about  April  12th,  that  he  had  received  a  wire  from 
Western  Union  Telegraph  Company,  the  effect  of  which 
was  that  Universal's  wire  of  April  10th  had  not  been 
physically  delivered  to  Robert  Cummings  or  Oscar  Cum- 
mins, but  liad,  in  fact,  been  telephoned  to  Mrs.  Oscar 
Cummins  ? 

A.  It  is  very  hazy,  but  1  think  there  was  something 
said  about  delivering  it  to  Mrs.  Cummins,  yes,  that  part. 
Whether  it  was  in  a  telegram  or  whether  they  told  me 
[115]  personally,  1  can't  tell  you. 

Q.     You  just  testified  that  you  didn't  see  the  telegram? 

A.  I  didn't  say  that.  I  don't  remember  seeing  the 
telegram. 

Q.  Then  you  couldn't  have  gotten  the  information 
from  the  telegram,  and  it  must  have  come  from  some 
person?  A.     That  is  right. 

Q.     Who  was  the  ])erson? 

A.  I  can't  positively  say.  It  was  somebody  in  the 
legal  department,  but  I  don't  remember  whether  it  was 
Mr.  Muhl  or  Mr.  Ward,  who  usually  handled  these  things. 

Q.  Then  you  did  know,  on  or  about  April  12th,  that 
the  telegram  of  April  10th,  which  Universal  had  sent  to 


406  Universal  Pictures  Company,  Inc.,  etc. 

(Testimony  of  Daniel  Kelley) 

Robert  Cummings,  and  to  Robert  Cummings,  care  of 
Oscar  Cummins,  had  not  been  physically  delivered  to 
either  Robert  Cummings  or  Oscar  Cummins? 

A.     To  his  wife. 

Q.  Did  you  understand  that  it  had  been  physically 
delivered  to  his  wife? 

A.     That  is  what  I  understood,  yes. 

Q.     Did  someone  tell  you  that? 

A.     That  is  right. 

Q.     You  don't  know  who  that  someone  was? 

A.     No,  I  don't. 

Q.  Is  this  the  first  time  you  have  seen,  or  that  you 
can  remember  seeing  this  Plaintiff's  Exhibit  1?  [116] 

A.     That  I  can  remember,  yes. 

Q.  After  you  received  this  information  that  it  had 
been  physically  delivered  to  Mrs.  Oscar  Cummins,  and  by 
"it"  I  mean  Universal's  telegram  of  April  10th,  did  you 
do  anything  about  it? 

The  Witness :     Will  you  read  that  again  ? 

(Question  read  by  the  reporter.) 

A.  No.  I  knew — I  thought  we  were  in  the  clear  by 
it  being  delivered  to  his  wife. 

Mr.  Roth :  I  move  that  the  answer  of  the  witness  after 
"No,"  go  out. 

The  Court:  It  may  go  out.  After  the  word  "No" 
the  answer  will  be  stricken. 

O.  By  Mr.  Roth:  Did  you  at  any  time  after  April 
10,  1943,  to  and  including  June  1,  1943,  communicate 
with  Robert  Cummings  in  any  way?  A.     No. 

Q.  Did  you  between  those  dates,  to-wit,  April  10, 
1943,  and  June  1,  1943,  communicate  with  Oscar  Cummins 
in  any  way?  A.     No. 
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Q.  Isn't  it  a  fact  that  sometime  between  April  10, 
1943.  and  prior  to  the  conclusion  of  the  picture  "Fired 
Wife,"  you  were  called  up  by  someone  at  Metro-Goldwyn- 
Mayer,  who  told  you  that  if  Universal  would  take  Robert 
Cummings  off  suspension,  they  could  persuade  Robert 
Cummings  to  do  a  picture  for  them?   1 117J 

A.     What  is  that  question  again? 

Mr.  Roth:     Will  you  read  it,  Mr.  Reporter? 

(Question  read  by  the  reporter.) 

A.     No. 

Q.     No  one — 

A.     Not  the  way  you  put  that  question,  no. 

Q.  Let  me  see  if  I  can  put  it  so  that  I  can  get  an 
answer.  Did  you  receive  any  information  from  any 
source  prior  to  the  conclusion  of  the  picture  "Fired  Wife," 
that  if  Universal  lifted  the  suspension  on  Robert  Cum- 
mings, M-G-M  or  some  other  studio  could  persuade 
Robert  Cummings  to  do  a  picture  for  them? 

A.     You  say  if  we  lifted  the  suspension? 

Q.     Yes.  A.     No. 

Q.  Did  you  receive  any  message  from  any  person  or 
studio  during  the  time  that  Universal  was  making  the 
picture  "Fired  Wife"  that  such  other  person  or  studio 
could  persuade  Robert  Cummings  to  do  a  picture  for 
them?  A.     No. 

Q.  Did  you  have  a  discussion  with  any  other  producer 
of  pictures  on  the  subject  of  Robert  Cummings,  during 
the  time  that  Universal  was  making  the  picture  "Mred 
Wife"? 

A.  I  don't  believe  it,  not  while  we  were  making  "Fired 
Wife." 
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Q.  Did  you  have  such  a  discussion  or  conversation 
after   [118]   you  had  completed  "Fired  Wife"? 

A.     After  June  1st? 

Q.     Not  after  June  1st,  but  after — 

A.     Yes. 

Q.     You  say  after  June  1st? 

A.     I  think  it  was  after  June  1st. 

Q.  Did  you  say  that  there  was  any  such  conversation 
prior  to  June  1st?  A.     I  don't  believe  so. 

Q.  Who  did  you  have  the  conversation  with  after  June 
1st? 

A.     You  want  to  know  definitely  the  man's  name? 

Q.     Yes.  A.     Mr.  Benny  Thau. 

Q.     Would  you  say  that  was  after  June  1st? 

A.     I  would  say  so.     I  don't  know  the  exact  date. 

Q.     What  was  the  conversation? 

A.  Only  that  Mr.  Oscar  Cummins  was  over  to  see  him 
and  said  he  was  no  longer  under  contract  to  Universal, 
and  he  wanted  to  tip  us  off. 

Q.     Then  Mr.  Thau  did  not  ask  you — 

A.     He  said.  "If  I  can  help,  I  will  be  very  glad  to." 

Q.     Is  that  the  whole  conversation? 

A.  As  I  remember  it.  He  said,  "If  I  can  help,  I  will 
be  glad  to  help,  and  I  think  I  can." 

Q.  Did  you  have  any  further  conversation  with  Mr. 
Thau   [119]   after  that? 

A.  I  think  there  were  two  or  three  conversations 
along  that  matter,  and  I  said  I  thought  we  were  very 
capable  of  handling  our  own  contract  matters  without 
asking  for  help  from  some  other  studio. 

Q.  In  any  other  conversation  with  Mr.  Thau  was  any- 
thing said  about  M-G-M  being  able  to  persuade  Robert 
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Cunimings  to  do  a  picture  for  ihcni  if  the  suspension  were 
lifted  by  Universal? 

A.  If  I  remember  correctly,  he  said,  "I  can  help  you. 
If  you  need  our  help,  I  will  be  very  glad  to  do  that  for 
you."  I  don't  think  he  said  anything  about  lifting  any 
suspension,  no. 

Q.     Your  answer,  then,  is  no?  A.     No. 

Q.  After  April  10,  1943,  did  you  have  any  further 
conversation  with  Mr.  Speers,  Mr.  Muhl  or  Mr.  Ward  in 
respect  of  the  intentions  of  Robert  Cummings  not  to  per- 
form services  for  Universal  by  reason  of  the  fact  that  he 
was  going  to  enlist  in  the  Civil  Air  Patrol  or  some  other 
military  arm  for  the  duration  of  the  war? 

A.     That  is  correct. 

Q.     You  did  have?  A.     Only  at  that  time. 

Q.  Did  you  have  any  conversation  with  any  of  those 
gentlemen  after  that  time?  |  120] 

A.     After  we  sent  the  wire  of  .April  10th? 

Q.     Yes.  A.     No,  not  to  my  knowledge. 

Q.  But  at  that  time,  at  least,  the  matter  was  discussed 
fully  with  Mr.  Speers,  Mr.  Ward  and  Mr.  Muhl? 

A.  I  don't  know  whether  it  was  with  Mr.  .Speers.  It 
was  with  Mr.  Ward  and  Mr.  Muhl. 

Q.  Mr.  Speers  is  the  man  that  gave  you  the  informa- 
tion originally? 

A.  That  he  wouldn't  work  in  the  })icture,  yes. 
Whether  I  told  him  or  nut.  I  don't  remember,  that  we  had 
suspended  him  for  the  duration. 

Q.  Didn't  Mr.  Speers  tell  you  that  Robert  Cummings 
was  not  going  to  do  the  jjicture  "Fired  Wife"? 

A.     That  is  correct. 
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Q.  Because  he  was  signing  up  for  the  duration  of  the 
war  with  the  Civil  Air  Patrol,  and  he  wasn't  going  to 
make  any  more  pictures  for  the  duration? 

A.     That  is  right. 

Q.  Because  he  was  doing  that.  That  is  the  first 
information   you   had?  A.     That   is    right. 

Q.  That  is  the  one  and  only  time  you  discussed  it  with 
Robert  Speers? 

A.  No,  I  wouldn't  say  that.  That  was  prior  to  April 
10th.  [121] 

Q.     After  April   10th  did  you  discuss  it  with  him? 

A.  No.  After  he  didn't  report  on  April  12th,  Mr. 
Cummings,  as  far  as  I  was  concerned,  he  was  on  sus- 
pension, and  we  considered  him  on  suspension  for  the 
duration.  There  was  no  more  discussion,  to  my  knowl- 
edge, after  that. 

Q.     Did  you  read  the  notice  of  April  10th? 

A.  No,  I  didn't.  I  just  told  them,  the  legal  depart- 
ment, to  send  him  the  telegram,  and  the  legal  department 
phrased  it  and  sent  it  to  Mr.  Speers. 

Q.     Is  Mr.  Muhl  in  charge  of  the  legal  department? 

A.     He  is. 

Q.     Is  he  a  lawyer? 

A.  He  is  in  charge  of  the  legal  department  at  the 
studio,  under  Loeb  &  Loeb,  who  are  the  attorneys  for  the 
studio,  as  I  understand. 

Q.     Mr.  Muhl  himself  is  not  an  attorney? 

A.     No,  sir. 

Q.  But  he  is  in  charge  of  the  legal  department  at  the 
studio? 

A.     At  the  studio,  under  the  attorneys  Loeb  &  Loeb. 
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Q.  Mr.  Kelley,  on  or  about,  or  exactly  on  the  first 
day  of  November.  1943,  you  signed  an  affidavit  in  this 
case.      Do  you  remember  signing^  one?  A.     Yes. 

Q.  Who  did  you  give  the  information  to  upon  which 
the  affidavit  was  predicated?  [122] 

A.     Mr.  Erlich. 

Q.  Was  the  affidavit  drafted  by  Mr.  Erlich.  or  was  it 
drafted  by  Loeb  &  Loeb?  A.     I  don't  know. 

Q.  I  show  you,  Mr.  Kelley,  that  affidavit  of  yours, 
which  consists  of  approximately  seven  pages,  and  ask  you 
to  point  out  to  the  court,  at  any  place  in  that  affidavit,  any 
reference  to  the  conversation  that  you  had  with  Mr. 
Speers  or  with  Mr.  Muhl  or  with  Mr.  Ward,  in  which 
Mr.  Speers  said  to  you,  substantially  or  in  effect,  that 
Mr.  Robert  Cummings  had  called  him  up  on  the  telephone, 
and  that  he  was  not  going  to  play  the  part  of  "Hank"  in 
"Fired  Wife,"  that  he  had  signed  up  with  the  CAP  for 
the  duration  of  the  war,  and  he  was  not  going  to  make 
any  further  pictures? 

Mr.  Cooper:  To  which  1  object  as  immaterial,  in  view 
of  the  nature  of  Mr.  Kelley's  affidavit.  1  will  stipulate, 
as  a  matter  of  fact,  that  there  is  no  reference  at  all  in  the 
affidavit  to  it,  and  I  object  to  the  question. 

Mr.  Roth :  I  will  accept  the  stipulation  that  there  is 
nothing  in  the  affidavit  with  reference  to  that  conversation, 
but  the  effect  of  it  1  am  ])erfectly  willing  to  argue. 

The  Court:     Whcil  is  the  date  of  that  affidavit? 

The  Witness:     November  1.  1943. 

Mr.  Roth:     November  1,  1943. 

O.  By  Mr.  Roth :  When  you  received  the  informa- 
tion, on  or  about  April  12th.  from  some  person  whose 
name  you  cannot    [123  J   remember,  that  the  telegram  of 


412  Universal  Pictures  Company,  Inc.,  etc. 

(Testimony  of  Daniel  Kelley) 

April  10th,  Plaintiff's  Exhibit  1,  had  not  been  physically 
delivered  to  Robert  Cummings  or  to  Oscar  Cummins,  but 
that  it  had  been  physically  delivered  to  Mrs.  Oscar  Cum- 
mins, did  you  make  any  effort  to  check  up  after  April  12th 
and  find  out  whether  Robert  Cummings  had  actually 
signed  up  for  the  duration  of  the  war  with  any  branch 
of  the  military  services? 

A.  I  did  not.  I  though  he  and  his  wife  were  good 
friends. 

Q.     Mrs.  Oscar  Cummins,  for  your  enlightenment. 

A.  Robert  Cummings — my  understanding  was  that  it 
was  Mrs.  Robert  Cummings. 

Q.     I  thought  I  was  rather  clear  and  specific. 

A.     I  thought  it  was   Mrs.   Robert   Cummings. 

Q.  It  is  your  testimony  that  you  were  told  that  it  was 
delivered  physically  to  Mrs.  Oscar  Cummins. 

A.  Yes;  I  understood  it  was  Mrs.  Bob  Cummings.  I 
may  have  misunderstood,  but  that  is  what  I  understood, 
that  it  was  Mrs.  Robert  Cummings. 

Q.  You  understood  that  the  telegram  of  April  10th 
had  been  physically  delivered  to  Mrs.  Robert  Cummings? 

A.     That  is  right. 

Q.  Correcting  your  previous  testimony,  then,  and  as- 
suming that  that  was  your  understanding,  did  you,  after 
April  12th,  when  you  knew  that  Robert  Cummings  had 
not  reported  at  the  studio,  do  anything  to  check  up  and 
[124]  investigate,  for  the  purpose  of  finding  out  whether 
Robert  Cummings  had  actually  signed  up  with  any  branch 
of  the  armed  forces  of  the  United  States  for  the  duration 
of  the  war?  A.     No. 

Q.     Did  you  do  anything  about  it? 

A.  I  asked  the  legal  department  if  we  were  clear  on 
our  contract,  and  they  said  yes. 
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Q.     Did  you  do  anythinjj:  other  than  that? 

A.     No. 

O.  Who  in  the  lef^al  department  did  y(.)U  ask,  and  who 
said  yes?  A.     JVIr.   xMuhl. 

Mr.  Roth:     That  is  all. 

Mr.  Cooper:  1  would  like  to  ask  one  or  two  questions 
as   on   direct   examination. 

Redirect   Examination 

Q.  By  Mr.  Cooper:  Was  it  your  desire  at  all  times 
to  use  the  services  of  Robert  Cummings? 

A.     Yes. 

Q.  Did  you  consider  the  services  of  Robert  Cum- 
mings valuable  or  otherwise? 

A.     We  considered  him  a  personality  that  was  valuable. 

Q.  Were  you  at  all  times  ready  and  willing  to  pay  him 
his  compensation,  j)rovided  he  reported  to  the  studio? 

Mr.  Roth :  Objected  to  as  incompetent,  irrelevant  and 
immaterial,  no  part  of  the  issue  in  this  case,  and  asking 
the    [125]    witness   to  decide   a   question  of   law. 

The  Court :  I  think  it  calls  for  a  legal  conclusion.  In 
other  words,  the  defense  is  entitled  tcj  bring  out  all  of  the 
facts  showing  the  course  of  conduct  followed  bv  the  em- 
ployer, and  from  that,  of  course,  appropriate  conclusions 
may  be  drawn. 

Mr.  Cooper:  V^ery  well,  if  your  Honor  please.  I 
think  that  is  all,  Mr.  Kelley.  Does  your  Honor  care  to 
continue?     We  have  some  other  witnesses. 

The  Court :  1  think  we  will  resume  in  the  morning  at 
10:00  o'clock. 

(Whereupon  an  adjournment  was  taken  until  10:(K) 
o'clock  a.  m.  the  following  day.  Wedne.sday,  January 
5,  1944.)   [126] 


414  Universal  Pictures  Company,  Inc.,  etc. 

Los  Angeles,  California,  Wednesday,  January  5,  1944; 
10:00  A.  M. 

(Parties  present  as  before.) 

The  Court:     You  may  proceed. 

Mr.  Cooper:  With  the  court's  permission,  I  should 
like  to  recall  Bob  Speers  as  on  direct  examination. 

ROBERT  SPEERS, 
a  witness  heretofore  duly  sworn  on  behalf  of  defendant, 
upon  being  recalled,  testified  as  follows : 
Direct  Examination 

Q.  By  Mr.  Cooper :  Mr.  Speers,  while  you  were  on 
the  witness  stand  yesterday  you  testified  that  on  April 
10th  you  had  the  three  telegrams  dated  April  10th  on 
your  desk,  and  you  waited  for  a  period  of  some  hours 
before  you  ordered  them  sent  to  the  telegraph  company. 
Now  some  time  after  April  5th,  and  before  April  10th,  did 
you  have  a  conversation  with  Oscar  Cummins  on  the 
telephone?  A.     Yes,  I  did. 

Q.     Do  you  recall  what  date  that  was? 

A.  No,  I  don't  recall  exactly.  It  was,  I  believe,  either 
later  in  the  day  of  April  5th,  the  day  on  which  I  spoke 
to  Bob  Cummings  on  the  telephone,  or  the  following  day. 
It  was  within  a  day  or  two  of  that  conversation. 

0.     Did  you  call  him  or  did  he  call  you? 

A.     He  called  me.  [127] 

Q.     At  your  office?  A.     Yes. 

Q.     At  the  studio?  A.     Yes. 

Q.     Did  you  recognize  his  voice?  A.     Yes,  sir. 

Q.  Had  you  had  business  dealings  with  him  for  a 
period  of  time?  A.     Yes. 

Q.     You  had  talked  with  him  on  the  telephone  before? 

A.     Yes. 
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Q.     Will  you  relate  that  conversation? 

A.  Oscar  said  that  he  had  been  advised  by  Bob  of 
Bob's  decision  regarding  the  picture,  and  said  he  was 
going  to  have  another  talk  with  Bob,  and  he  thought  there 
was  a  possibility  that  after  talking  it  over  with  him,  w^ith 
Bob,  Bob  might  change  his  mind  and  decide  to  do  the 
picture  after  all. 

Q.     What  else  did  he  say? 

A.  I  think  that  is  about  the  substance  of  it.  I  was 
just  going  to  say  that  we  had  many  times  in  the  past  dis- 
cussed this  situation,  Oscar  and  Bob  and  I. 

Q.     Before  April  5th?  A.     Yes. 

Q.     And  before  April  3rd?  A.     That  is  right. 

Q.     That  is,  with  respect  to  his  doing  that  part?  [128| 

A.     Yes. 

Q.  Was  anything  said  at  that  conversation  as  to  you 
communicating  with  Oscar  Cummins  or  his  further  com- 
municating with  you? 

A.  My  recollection  is  that  he  said  he  would  let  me 
know. 

Q.  Was  that  the  reason  you  waited  until  that  late  hour 
before  sending  the  telegrams? 

A.  Yes.  I  talked  the  matter  over  with  Bud  Ward 
when  the  telegrams  were  pre])ared. 

Mr.  Roth  :     I  object  to  that,  if  y(jur   Honor  please. 

The  Court :     Let  that  go  out. 

Mr.   Cooper:     You   may   cross   examine. 

Mr.  Roth :      No  cross  examination. 

Mr.  Cooper :     That  is  all.     Ed  Muhl,  please. 

The  Court :     Will  you  hold  the  witness  for  a  moment  ? 

Mr.  Cooper :     Yes,  your  Honor. 

The  Court:     Very  well.     [129] 
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EDWARD  MUHL, 

called  as   a  witness   in   behalf   of   defendant,   being   first 
duly  sworn,  testified  as  follows: 

The  Clerk:     Will  you  state  your  name,  please? 

A.     Edward  Muhl. 

Direct   Examination 

Q.  By  Mr.  Cooper:  Mr.  Muhl,  what  is  your  busi- 
ness or  occupation? 

A.     The  motion  picture  business. 

0.  And  in  what  capacity?  With  whom  are  you  em- 
ployed, or  by  whom  are  you  employed? 

A.     Universal  Pictures  Company,  Inc. 

Q.     How  long  have  you  been  employed  by  Universal? 

A.     Since  1927. 

Q.  In  what  capacity  are  you  employed  at  the  present 
time? 

A.  I  am  assistant  secretary  of  the  corporation,  in 
charge  of  the  contract  department. 

Q.  What,  generally,  are  the  duties  of  the  contract 
department  ? 

Mr.    Roth:     Objected   to   as   immaterial. 

The  Court:     He  might  state  his  duties. 

Q.  By  Mr.  Cooper :  You  are  the  head  of  the  con- 
tract department?  A.     Yes,  sir. 

Q.  What  are  your  duties  as  head  of  the  contract  [130] 
department  ? 

A.  We  have  custody  of  all  contracts  and  assist  in  the 
formation  of  all  contracts  and  their  preparation,  in  con- 
nection with  studio  business. 

Q.     Do  you  keep  records  of  suspensions? 

A.     Yes,  sir. 

Q.     Do  you  order  suspensions?  A.     Yes, 
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Q.  Do  you  order  the  exercise  of  options  upon  notice 
from  somebody  else?  A.     Yes. 

Q.  Do  you  have  power  and  authority  to  reinstate  a 
person  who  has  been  suspended? 

Mr.  Roth:     I  object  to  that,  if  your  Honor  please. 

The  Court:  I  think  the  question  in  that  form  is  open 
to  criticism.  The  witness  can  state  the  practice  followed 
for  any  extended  period. 

Q.  By  Mr.  Cooper :  What  was  the  practice  at  Uni- 
versal Pictures  Company,  Inc.,  with  respect  to  reinstating 
an  actor  who  had  been  placed  on  suspension? 

A.  After  the  expiration  of  the  condition  which  causes 
the  suspension,  we  order  the  person  reinstated  on  the 
payroll  for  the  salary  to  be  paid. 

Q.     Who  would  you  notify? 

A.  Notify  Harold  Brewster,  assistant  treasurer  and 
controller,  his  assistant,  the  office  manager,  and  the  pay- 
[131]  master. 

Q.     Who  was  the  paymaster? 

A.     Ben  Steinberg. 

Q.  What  was  the  practice  with  respect  to  disputes 
over  salary? 

The  Court :  May  I  interrupt  to  ask  if  you  will  have  the 
witness  indicate,  as  far  as  he  knows,  over  what  period  of 
time  this  practice  was  going  on. 

Q.  By  Mr.  Cooper:  Over  how  long  a  period  of  time 
did  that  practice  exist  that  you  have  just  related? 

A.     For  at  least  the  last  five  years. 

Q.  How  long  have  you  been  head  of  the  contract  de- 
partment? A.     About  ten  years. 

Q.  What  was  the  practice  with  relation  to  disputes 
over  the  payment  of  salaries? 
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Mr.  Roth:  Objected  to  as  immaterial.  The  question 
calls  for  disputes  as  to  amounts,  I  assume. 

The  Court:     You  might  clarify  the  question. 

Mr.  Cooper:     Yes,  your  Honor, 

Q.  By  Mr.  Cooper :  What  was  the  practice  with  re- 
spect to  the  handling-  of  disputes?  Assuming  that  an 
actor  or  actress  claimed  that  there  was  money  due  that 
may  or  may  not  have  been  due,  what  was  the  practice  with 
respect  to  the  handling  of  such  disputes? 

Mr.  Roth:     Objected  to  as  immaterial.  [132] 

The  Court:  On  the  assurance  of  counsel  that  evidence 
will  be  introduced  showing  that  this  plaintiff  was  aware  of 
the  practice,  the  objection  will  be  overruled. 

Mr.  Cooper :  I  think  we  can  show  that,  if  your  Honor 
please — the  plaintiff's  agent — not  the  plaintiff  personally. 
You  may  answer  the  question. 

A.  Normally,  if  there  is  any  dispute  concerning  a  pay- 
ment to  an  actor,  that  is,  salary  due  or  due  in  a  different 
amount  than  has  been  paid,  the  practice  would  be  for  the 
actor  or  the  actor's  representative  to  contact  my  office 
with  reference  to  it,  and  they  follow  through  and  find 
out  what  the  basis  for  the  misunderstanding  or  dispute 
was. 

Q.     And  on  occasions  did  you  consult  any  law  firm? 

A.  Loeb  &  Loeb,  our  counsel,  were  consulted  very 
often. 

Q.  Had  you  had  any  disputes  in  the  past  with  Robert 
Cummings,  through  his  agent,  Oscar  Cummins,  with  re- 
spect to  the  payment  of  amounts  or  the  non-payment  of 
salary  ? 

The  Court:  Is  this  for  the  purpose  of  showing 
knowledge  on  the  part  of  the  plaintiff  of  that  practice? 
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Mr.  Cooper:     It  is  for  that  purpose,  your  Honor. 

The  Court:  Unless  the  plaintiff  is  not  intending  to 
dispute  the  fact  that  he  was  aware  of  this  practice,  it 
would  seem  to  me  that  the  question  is  a  proper  one.  You 
may  answer. 

The  Witness:     May  I  have  the  question  read,  please? 

(Question  read  by  the  reporter.) 

A.  From  time  to  time  questions  had  arisen  as  to  the 
[133]  amount  of  money  due  on  certain  payments,  such  as 
bonus,  which  became  due  at  certain  times  under  our  ar- 
rangement with  Mr.  Cummings,  and  my  office,  including 
myself,  was  contacted  from  time  to  time  about  those 
questions. 

Q.     By  Mr.  Cooper:     Who  would  contact  you? 

A.     Mr.  Oscar  Cummins. 

Q.     Has  he  contacted  you  on  more  than  one  occasion? 

A.     Yes. 

Q.     Can  you  recall  some  specific  occasions? 

A.  I  cannot  recall  dates  but,  for  example,  on  the  con- 
clusion of  Robert  Cummings'  services  in  a  photoplay, 
there  was  a  bonus  payable  to  him,  whether  the  picture 
was  completed  for  us  or  for  outside  services,  and  on  a 
number  of  occasions — 

Q.     Let  us   take  that  particular  case. 

A.     Yes. 

Q.  I  believe  the  contract  provided,  in  substance,  that 
upon  completion  of  a  picture  he  was  entitled  to  a  bonus  of 
$2500  or  $7500,  at  the  time  of  completion.  Did  somebody 
come  to  pick  up  that  check?  A.     Yes. 

O.     Who?  A.     Oscar  Cummins. 

Q.     Was  the  check  all  ready  for  him? 

A.     On  some  occasions  it  was  not  ready. 
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Q.  On  some  occasion  when  it  wasn't  ready,  do  you  re- 
call some  specific  occasion  when  Oscar  Cummins  came  to 
you  about   [134]   the  situation? 

A.  Oscar  Cummins  both  came  to  me  and  called  me  on 
the  telephone  about  several  checks. 

Q.  As  late  as  April  15th,  1943,  were  you  aware  of 
some  dispute  with  respect  to  the  payment  of  the  amount 
of  a  check?  A.     I  heard  of  some. 

Q.     You  didn't  handle  that  situation  yourself? 

A.     No. 

Q.     Who  did  handle  that?  A.     Emmett  Ward. 

The  Court:  May  I  inquire  whether  Mr.  Ward  is  in 
your  department.  A.     Yes,  sir. 

Q.  By  Mr.  Cooper :  Directing  your  attention  to  some 
time  before  April  10,  1943,  did  you  learn  from  some 
source  what  Robert  Cummings  had  notified  Bob  Speers? 

A.     Yes. 

Q.     From  whom  did  you  learn  that? 

A.  I  learned  it  in  this  way,  from  Emmett  Ward,  and, 
secondly,  from  Bob  Speers. 

Q.  What  did  Bob  Speers  tell  you  about  that? — merely 
for  the  purpose  of  showing  knowledge,  and  not  for  the 
purpose  of  proving  the  truth  of  the  statement? 

A.  I  was  advised  that  Cummings  was  not  going  to  do 
the  role  in  the  picture  that  we  wished  him  to  do,  and 
furthermore  that  we  would  have  no  more  of  his  services 
for  the  [135]  duration,  because  he  was  signing  up  with 
some  service,  either  the  Civil  Air  Patrol  or  something  con- 
nected with  the  Army  Air  Corps. 

Q.     Did  you  believe  that?  A.     Yes. 
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Q.  Sometime  later  you  received  the  same  information 
from  Emmett  Ward? 

A.     I  think  it  was  just  the  reverse  in  order. 

Q.  You  received  the  information  first  from  Emmett 
Ward,  and  then  from  Bob  Speers?  A.     Yes. 

Q.  All  right.  At  the  time  you  learned  this  informa- 
tion from  Emmett  Ward  did  he  show  you  a  letter  dated 
April  9th,  or  did  that  come  later? 

A.     That  came  later. 

Q.  After  you  learned  about  Bob  Cummings'  status, 
what  did  you  do? 

Mr.  Roth :  Just  a  moment.  I  object  to  that  as  asum- 
ing  that  he  did  learn  about  Bob  Cummings'  status,  assum- 
ing that  there  was  any  status. 

Mr.  Cooper :  You  may  be  correct.  I  will  withdraw 
the  question. 

Q.  By  Mr.  Cooper :  When  you  were  told  that  Bob 
Cummings  was  not  going  to  be  a\ailable  to  you  for  the 
duration  of  the  war,  did  you  do  anything  about  it? 
Answer  that  yes  or  no. 

A.     Not  immediately.   fl36] 

Q.  Did  you  also  learn  from  some  source  that  Oscar 
Cummins  had  phoned  someone  at  the  studio? 

A.  I  have  a  recollection  that  there  still  was  some  possi- 
bility of  conciliating  the  difficulty  that  had  arisen,  and  that 
was  the  reason  for  not  doing  something  immediately. 

Mr.  Roth:  I  move  that  that  go  out  as  a  voluntary 
statement  of  the  witness  and  not  responsive  to  the  question. 

The  Court:     May  we  have  the  (luestion? 

(Question  read  by  the  reporter.) 

The  Court:  Of  course,  the  answer  is  not  responsive, 
but  I  think  it  would  be  relevant  at  some  time  to  inquire 
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of  the  witness  whether  or  not  there  was  any  explanation 
as  to  why  he  did  nothing  immediately  upon  receiving  the 
information  that  he  previously  outlined. 

Q.  By  Mr.  Cooper :  Had  you  also  had  some  conversa- 
tion with  Dan  Kelley  during  this  period  of  time  between 
April  5th  and  April  10th?  A.     Yes. 

Q.  About  this  particular  subject  matter  of  Robert 
Cummings  ?  A.     Yes. 

Q.  Now,  on  April  9th  was  a  letter  presented  to  you 
for  your  signature?  A.     Yes. 

Mr.  Cooper :     I  show  this  letter  to  counsel. 

Q.  On  April  9th  had  you  heard  anything  either  from 
[137]  Robert  Cummings  or  Oscar  Cummins? 

A.     Not  that  I  recall.     I  heard  nothing  directly. 

Q.  On  April  9th  did  you  still  believe  that  Robert 
Cummings  would  not  be  available  to  you  for  the  duration? 

A.     Yes. 

Q.  I  show  you  a  letter  which  I  have  heretofore  shown 
counsel,  and  ask  you  to  examine  that.  Did  you  dictate 
that  letter?  A.     No. 

Q.     Who  dictated  that  letter? 

A.     Emmett  Ward. 

Q.     Did  you  send  that  letter?  A.     No. 

Q.  Did  that  letter  cause  you  to  further  believe  that 
Robert  Cummings  would  be  unavailable  to  you  for  the 
duration  ? 

Mr.  Roth :  Just  a  moment.  The  question  now  asks 
the  witness  for  a  state  of  mind  predicated  upon  what 
someone  in  his  department  thought,  and  not  on  anything 
the  plaintiff  or  any  agent  of  the  plaintiff  said. 
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The  Court :  While  1  recognize  that  this  witness  is  giv- 
ing testimony  relative  to  information  conveyed  to  him  by 
those  acting  in  the  usual  course  of  business,  I  haven't 
seen  this  paper,  and  I  don't  know  whether  there  is  merit 
in  the  objection  or  not.  Perhaps  I  had  better  see  the 
document  and  see  if  it  throws  any  further  light  on  the 
matter. 

Mr.  Roth :  We  haven't  any  objection  to  the  court  look- 
ing [138]  at  the  paper.  As  a  matter  of  fact,  I  was  going 
to  offer  it  myself,  but  in  the  question  put  to  the  witness 
he  is  asked  to  state  his  opinion  as  to  whether  or  not  his 
belief  was  fortified  or  reaffirmed  from  what  someone  in 
his  department  thought. 

The  Court :  I  am  inclined  to  think  there  is  merit  in  the 
objection,  but  before  I  make  any  ruling  I  would  like  to  see 
the  paper. 

Mr.  Cooper:  If  you  still  want  to  offer  it  for  any  pur- 
pose, I  am  perfectly  willing. 

Mr.  Roth:     Well,  it  is  your  offer. 

The  Court:  I  think  the  question  as  it  is  now  put  is 
open  to  the  criticism  made. 

Mr.  Cooper :  Will  you  read  the  question  to  me,  please, 
Mr.  Reporter? 

(Question  read  by  the  reporter.) 

Mr.  Cooper:  T  do  not  understand  the  effect  of  your 
Honor's  remarks. 

The  Court :  T  have  already  indicated  that  the  witness 
would  be  allowed  to  tell  what  information  came  to  him 
from  those  purporting  to  haxe  received  it  from  sources  on 
which  they  had  a  right  to  rely,  but  the  question  in  its 
present   form   appears   to   ask   the    witness,    in   effect,    to 
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testify  whether  he  agreed  with  the  conchision  somebody 
else  had  reached,  and  I  don't  think  that  is  a  proper 
question. 

Mr.  Cooper :  Well,  if  your  Honor  please,  we  will  put 
the  [139]  question  in  another  way. 

The  Court:  In  other  words,  if  no  further  information 
came  to  the  witness,  then  I  don't  see  that  this  letter  is 
of  any  help. 

Mr.  Cooper :  I  have  put  the  question  in  that  form  to 
show  the  conduct  of  Universal,  based  upon  the  information 
received  from  Robert  Cummings,  and  what  they  did,  that 
they  relied  on  it,  exactly  what  they  did. 

Mr.  Roth :  We  object  to  the  statement  of  counsel.  We 
have  no  objection  to  showing  the  conduct  of  Universal. 
What  it  was  based  upon  will  be  decided  by  the  court. 

The  Court:  I  take  it,  of  course,  that  defense  counsel 
is  merely  expressing  his  views.  You  haven't  offered  the 
paper  for  the  purpose  of  showing  that  Universal  pursued 
any  particular  course  of  conduct? 

Mr.  Cooper :  Possibly  I  am  premature  on  that.  May 
I  ask  that  it  be  marked  for  identification  only  at  this  time. 

The  Court:  That  will  become  Defendant's  Exhibit  C 
for  identification. 

Q.  By  Mr.  Cooper:  In  any  event,  this  letter  of  May 
9th  was  not  sent  ?  A.     That  is  right. 

Q.  Thereafter  did  you  cause  to  be  prepared  or  discuss 
with  somebody  in  your  office  the  telegrams  of  April  10th? 

A.     Yes. 

Q.  On  April  13,  1943,  did  you  have  a  conversation 
with   [140]   Oscar  Cummins?  A.     Yes. 
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Q.  Have  you  an  independent  recollection  of  that  con- 
versation? A.     Yes. 

Q.  Did  you  also  refresh  your  recollection  as  to  the 
specific  details  of  that  conversation  from  some  document 
you  made  at  the  time?  A.     Yes. 

Q.  Do  you  know  exactly  what  time  on  April  13th  you 
had  that  conversation  ?  A.     Yes. 

Q.     What  time  of  the  day  was  it? 

A.     Between  12 :00  and  1 :00  o'clock. 

Q.     Do  you  have  that  document  with  you? 

A.     I  have  a  copy  of  it. 

Mr.  Cooper :     All  right.     I  will  show  this  to  counsel. 

Mr.  Roth:     Is  this  what  he  had? 

Mr.  Cooper :  Yes.  I  may  have  made  some  notations 
on  that  one.  You  may  examine  the  one  he  has.  I  have 
here  the  file,  counsel. 

Mr.  Roth:     That  is  what  I  thought  I  was  looking  at. 

Mr.  Cooper :     No.     That  is  a  copy. 

Q.  By  Mr.  Cooper :  What  was  the  exact  time  of  that 
conversation  of  April  13th?  A.     12:40  p.  m.  [141] 

Q.  Did  you,  following  that  conversation,  dictate  a 
memorandum  of  the  substance  of  the  conversation,  and 
the  time?  A.     Yes. 

Q.  At  what  time  after  that  conversation,  or  at  what 
time  on  April  13th,  did  you  dictate  the  memorandum? 

A.     12:46. 

Q.     Three  minutes  later? 

A.     Yes — two  minutes  later. 

Q.  Will  you  relate  the  conversation  that  you  had  with 
Oscar  Cummins  at  12:40  j).  m.  on  April  13th? 

A.  T  earlier  tried  to  get  him  that  day,  and  he  called 
me  back  sometime  after  12:30,  at  the  time  of  this  conver- 
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sation,  and  I  told  him  that,  following  the  information  that 
Bob  Speers  had  gotten  from  Bob  Cummings  over  the 
phone,  that  is,  to  the  effect  that  he  was  not  going  to  do  any- 
more pictures  for  us  for  the  duration  of  the  war,  that  we 
had  wired  him  to  report  to  Dan  Kelley's  office  on  the  12th 
at  10:00  o'clock,  and  that,  of  course,  he  hadn't  reported, 
and  we  intended  to  suspend  him  from  the  payroll  as  of 
that  date.    I  sent  him  a  wire — 

The  Court:     Have  him  read  the  memorandum. 

Q.  By  Mr.  Cooper:  Will  you  read  the  memorandum, 
then? 

A.  'T  talked  to  Oscar  Cummins  at  12:40  p.  m.  April 
13,  1943.  Told  him  that  following  up  Robert  Cummings' 
statement  to  Bob  Speers  given  over  the  telephone  that  he 
was  in  the  C.  A.  P.  for  the  duration  and  that  in  effect  he 
would  not  [142]  report  for  his  role  in  the  photoplay 
'Fired  Wife,'  that  we  had  wired  Cummings  to  report  yes- 
terday morning  to  Dan  Kelley,  and  that,  of  course,  he 
failed  to  do  so,  and  that  we,  to  estabHsh  a  clear  position, 
intend  to  suspend  him  from  payrollas  of  that  date.  Oscar 
said  that  was  entirely  proper.  He  further  stated  that  he 
was  'sick'  at  the  situation  which  had  arisen  and  he  had 
talked  to  Bob  last  night  and  that  he  was  trying  to  get  him 
to  come  in  to  have  a  further  discussion  with  Bob  Speers 
and  myself.  At  this  point  I  told  him  we  were,  of  course, 
going  forward  with  our  plans  to  recast  the  role  and  he  said 
he  understood  we  would  have  to  do  this  but  that  he  didn't 
think  this  situation  is  fair  to  Bob  or  to  the  studio  or  to 
Bob's  country  and  he  would  like  to  straighten  it  out." 

O.     Thereafter  the  notice  of  April  15th  was  sent? 
A.     Yes. 
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Q.     Did  you  dictate  that  notice?  A.     No,  sir. 

Q.     Did  you  see  it  before  it  was   sent  out? 

A.     Yes. 

Q.     Under  your  direction?  A.     Yes,  sir. 

Q.  At  the  time  that  you  sent  out  that  notice  of  April 
15th  did  you  believe  that  Robert  Cummings  would  be 
unavailable  to  you  for  the  duration? 

A.     Nothing  occurred  to  change  my  mind.  [143] 

Q.  Now,  then,  on  May  18,  1943,  you  sent  another 
notice?  A.     May  18th. 

Q.  That  is  the  date  before  the  substitute  completed 
the  portrayal  of  the  role  of  "Hank"?  A.     Yes. 

Q.  At  that  time  did  you  still  believe,  or  did  you  believe, 
that  Robert  Cummings  would  be  unavailable  to  you  for  the 
duration?  A.     Yes. 

Q.     Had  you  ordered  him  taken  off  suspension? 

A.     No. 

Q.  Had  you  heard  from  Robert  Cummings  or  Oscar 
Cummins  in  any  manner,  shape  or  form,  between  the  con- 
versation of  April  15th  and  the  sending  of  the  notict  of 
May  18th,  to  the  best  of  your  recollection? 

A.  No.  May  I  expand  that  a  little  bit?  I  might  have 
talked  to  Oscar  over  the  telephone,  but  I  did  not  receive 
any  information  leading  me  to  believe  that  Cummings  was 
later  able  to  come. 

Q.  Was  there  any  conversation,  that  you  recall,  with 
respect  to  this  situation?  A.     No. 

Q.  On  May  28,  1943,  did  you  have  a  conversation 
with  Oscar  Cummins?  A.     Yes. 

Q.  Before  you  had  this  conversation  with  Oscar  Cum- 
mins [144]  on  May  28.  1943,  had  you  received  some  in- 
formation from  Dan  Kelley?  A.     Yes. 
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Q.  With  respect  to  a  phone  conversation  he  had  had 
with  Benny  Thau  or  with  Mr.  Fred  Datig? 

A.  Yes.  Kelley  told  me  that  someone  from  Metro 
had  called  him. 

Mr.  Roth:  I  understood  that  Mr.  Kelley  denied  it 
yesterday.     I  don't  mind  if  he  testifies  to  it. 

Mr.  Cooper:  I  just  handed  counsel  a  transcript  of 
those  conversations  from  our  files.  May  I  state  this,  if 
your  Honor  please,  so  that  your  Honor  may  follow  the 
sequence  of  this :  Mr.  Kelley,  on  cross  examination,  testi- 
fied yesterday,  in  reply  to  questions  by  Judge  Roth — 

The  Court:  I  don't  understand  that  we  are  arguing 
the  case.  Is  there  any  occasion  to  go  into  the  matter  while 
the  witness  is  on  the  stand? 

Mr.  Cooper :  Yes,  your  Honor,  I  believe  there  is,  and 
certainly  if  I  finish  the  statement  counsel  will  not  object 
to  it. 

Mr.  Roth :  I  am  objecting  even  before  I  hear  it,  be- 
cause I  don't  think  there  is  any  necessity  for  counsel  to 
outline  the  procedure  to  the  court..  I  think  the  court  can 
understand  things  as  they  go  along. 

The  Court:  May  I  suggest  that  we  might  proceed 
with  another  question,  and  in  the  event  that  some  uncer- 
tainty [145]  arises  you  may  then  call  it  to  my  attention. 

Mr.  Roth :  May  I  have  a  moment  to  look  at  the  wit- 
ness' statement? 

Mr.  Cooper:  He  is  not  going  to  testify  to  that  state- 
ment, counsel.     I  am  going  to  go  on  with  another  matter. 

Mr.  Roth:     You  handed  it  to  me. 

Mr.  Cooper:  Because  of  some  objection  you  made  a 
few  moments  ago.  I  handed  that  to  you  because  you 
made  some  objection. 
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Mr.  Roth:  You  asked  him  a  question  as  to  whether 
or  not  he  received  information  from  Dan  Kelley  as  to 
whether  or  not  Dan  Kelley  had  a  conversation  with  Benny 
Thau  on  or  about  May  28th,  and  I  said  I  had  no  objection 
to  it,  because  I  understood  Mr.  Kelley  to  deny  it  yes- 
terday. 

Mr.  Cooper :  Mr.  Kelley  testified  that  he  had  a  conver- 
sation, he  thought,  about  June  1st.  We  intend  to  recall 
him  to  show  that  it  was  actually  May  28th. 

Mr.  Roth :     He  said  after  July. 

Mr.  Cooper :     The  actual  record  of  the  conversation — 

The  Court:     Let  us  go  on. 

Mr.  Cooper:     Very  well. 

O.  By  Mr.  Cooper :  Did  you  receive  some  informa- 
tion from  Mr.  Dan  Kelley — answer  this  question  yes  or 
no — with  respect  to  a  conversation  he  had  had  with  Benny 
Thau  and  Mr.  Datig?  A.     Yes.  [146] 

Q.     Following  that  did  you  phone  Oscar  Cummins? 

A.     Yes. 

Q.     Do  you  have  a  memorandum  of  that  conversation? 

A.     Yes,  I  do. 

Q.  Will  you  read  that  memorandum,  to  refresh  your 
recollection  as  to  the  details  of  the  conversation?  Do  you 
remember  the  substance  of  the  conversation? 

A.     Yes. 

Q.  Do  you  remember  exactly  what  time  it  was  that 
you  phoned  him?  A.     Yes. 

Q.     What  time  was  it? 

A.     Six  after  ten  in  the  morning-. 

Q.  Did  you,  following  this  conversation,  dictate  the 
substance  of  that  conversation  to  your  secretary? 

A.    Yes. 
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Q.     At  what  time  did  you  dictate  that? 

A.     Late  in  the  afternoon  of  the  same  day. 

Q.     Do  you  recall  exactly  what  time  it  was? 

A.     Not  exactly — between  5:00  and  6:00  o'clock. 

Q.     Refresh  your  memory  as  to  the  time. 

A.     5:55. 

Mr.  Cooper:     Counsel,  have  you  seen  this? 

Mr.  Roth :  If  it  is  the  intention  to  ask  about  what  Dan 
Kelley  said  to  Edward  Muhl,  I  am  perfectly  willing  that 
that  be  read  into  the  record.  [147] 

Q.  By  Mr.  Cooper:  Will  you  take  that  memorandum 
that  you  prepared  at  5:55  p.  m.,  and  from  that  refresh 
your  memory,  and  read  us  the  conversation  that  you  had 
with  Oscar  Cummins.     Don't  read  the  first  sentence. 

A.     Start  at  the  second  sentence? 

Q.     Yes. 

Mr.  Roth :     Read  it  all. 

Q.     By  Mr.  Cooper:     Read  it  all,  then. 

A.     The  first  sentence  too? 

Q.     Yes.     He  wants  the  whole  thing. 

A.  "After  Mr.  Kelley  advised  me  that  Robert  Cum- 
mings  had  been  offered  to  Metro,  I  stated  I  would  call  Mr. 
Oscar  Cummins  and  make  an  inquiry  as  to  the  matter.  I 
reached  Mr.  Cummins  on  the  phone  at  10:06  a.  m.  5-28-43, 
and  told  him  I  had  heard  a  rumor  that  Metro  was  inter- 
ested in  Robert  Cummings  and  did  he  know  anything 
about  it.  He  stated  he  didn't  know  anything  about  it. 
He  further  stated  that  PRC,  a  producing  organization 
that  he  bad  not  heard  of  before  called  him  and  asked  about 
Cummings'  availability  and  he  advised  that  Cummings  was 
engaged  in  work  in  connection  with  the  establishment  of 
an  air  shuttle  service  and  if  anybody  wanted  him  they 
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would  have  to  see  General  Arnold  of  the  Army  Air  Corps 
to  get  him.  He  asked  what  had  disturbed  me  about  it.  1 
said  that  I  wasn't  disturbed,  I  merely  considered  it  a 
rumor,  but  that  I  decided  to  get  him  since  he  would  know 
all  about  it  and  have  it  disproved.  I  said  I  wanted  to 
[148]  know  if  anybody  had  suggested  to  Metro  that  Cum- 
mings'  suspension  had  been  terminated  or  that  he  was  in 
any  way  free  of  his  contract  with  us  or  free  to  work  with 
anybody  else.  He  said  he  was  positive  there  was  nothing 
like  it." 

O.  On  May  28th,  which  was  a  day  or  two  after  the 
alleged  demand  by  Oscar  Cummins  at  the  studio  for  the 
payment  of  his  compensation,  did  you  know  that  any  such 
demand  had  been  made?  A.     No. 

Q.     Had  anybody  informed  you  of  it?  A.     No. 

Q.  In  this  conversation  with  Oscar  Cummins  did  he 
mention,  directly  or  indirectly,  anything  about — 

Mr.  Roth :  That  is  objected  to  as  leading  and  sug- 
gestive and  argumentative.  He  already  testified  to  the 
conversation. 

Mr,  Cooper :  That  is  correct,  but  we  certainly  have  a 
right  to  suggest  a  particular  topic,  to  find  out  whether 
anything  else  was  said. 

The  Court :  In  view  of  the  fact  that  there  was  appar- 
ently a  dispute  here,  I  think  we  ought  to  proceed  rather 
differently.  The  question  does  bear  the  earmarks  of  a 
suggestion  as  to  the  answer.     I  will  sustain  the  objection. 

Q.  By  Mr.  Cooper :  I  will  ask  you  this :  Was  any- 
thing else  said  in  that  conversation?  A.     No. 

Q.  Following  that  conversation  with  Oscar  Cummins, 
did   [149]   you  know  whether  or  not  anyone  had  made  a 


432  Universal  Pictures  Company,  Inc.,  etc. 

(Testimony  of  Edward  Muhl) 

demand  for  the  payment  of  Robert  Cummings'  compen- 
sation ? 

Mr.  Roth:     Objected  to  as  calling  for  hearsay. 

The  Court:     May  we  have  the  question? 

(Question  read  by  the  reporter.) 

Mr.  Roth:  And  on  the  further  ground  that  it  assumes 
that  it  is  necessary  for  him  to  know. 

The  Court:  In  other  words,  you  might  tell  us  the 
theory  upon  which  you  are  addressing  this  inquiry  to  this 
particular  witness. 

Mr.  Cooper :  Very  well.  The  witness  testified  with 
respect  to  the  procedure  and  practice  in  the  past,  and  at 
all  times  heretofore  when  there  has  been  a  dispute  the 
matters  have  been  taken  up  with  the  contract  department, 
of  which  he  was  the  head. 

The  Court :  It  has  already  been  established  that  neither 
the  plaintiff  nor  his  representative  contacted  either  this 
gentleman  or  anyone  in  his  department. 

Mr.  Cooper:  I  understand,  if  your  Honor  please,  but 
I  want  to  show  that  he  didn't  know,  in  fact.  I  will  with- 
draw the  question  and  put  it  in  another  way. 

Q.  By  Mr.  Cooper :  What  was  the  first  information 
that  you  received  with  respect  to  the  fact  that  Robert 
Cummings  was  claiming  compensation? 

A.  The  letter  dated  May  29th,  the  letter,  in  any  event, 
from  Robert  Cummings,  announcing  that  the  contract  with 
us  [150]  was  finished. 

Q.     That  was  a  telegram,  was  it  not? 

A.     A  telegram,  a  communication. 

Q.  On  June  3rd  did  you  have  a  conversation  with 
Oscar  Cummingrs  on  the  telephone?  A.     Yes. 
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Q.     What  time  did  that  take  place? 

A.     It  was  in  the  morning. 

Q.  There  was  a  record  made  of  that  conversation  too. 
What  time  was  that  made? 

A.     These  notes  show  12:32  p.  m. 

Mr.  Cooper:     I  hand  those  notes  to  counsel. 

Q.  By  Mr.  Cooper:  Will  you  relate  the  substance  of 
the  conversation? 

Mr.  Roth :  Will  you  hold  it  for  just  a  moment  while  1 
look  at  this? 

Mr.  Cooper:     Yes. 

Mr.  Roth:     Is  this  the  only  copy  of  that? 

Mr.  Cooper:     That  is  the  only  copy  I  have. 

Mr.  Roth :  It  will  save  time  if  you  will  establish  a 
foundation  and  read  this. 

Mr.  Cooper :     Very  well. 

Q.  Now,  pursuant  to  the  suggestion  of  counsel,  was  a 
record  made  of  that  conversation  by  your  stenographer  ? 

A.     Yes. 

Q.  Is  that  the  conversation  you  have  before  you? 
[151]  A.     Yes. 

Q.     At  counsel's  suggestion,  read  it  into  the  record. 

Mr.    Roth:     I    assume    that    it    was    dictated. 

Mr.  Cooper:     It  wasn't  dictated. 

Mr.  Roth:     The  girl  took  it? 

Mr.  Cooper:     That  is  right. 

A.  "Mr.  Cummins :  Hello,  Ed,  here  we  are  at  it 
again. 

"Mr.  Muhl:     Yes. 

"Mr.  Cummins :  I  wanted  to  talk  this  thing  over  with 
you  at  your  convenience. 
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''Mr.  Muhl:  Well,  Oscar,  all  right, — what  is  your 
position  in  the  matter — from  my  last  talk  with  you,  you 
didn't  know  what  was  taking  place. 

"Mr.  Cummins :     I  didn't — I  told  you  the  truth. 

"Mr.  Muhl:     Well,— 

"Mr.  Cummins :  This  came  up — we  have  gone  over  it 
completely  and  thoroughly  with  Joe,  myself  and  another 
counsel,  and  they  have  decided  definitely  there  is  a  breach 
of  contract  here — they  have  decided  that  their  next  step 
is  clear. 

"Mr.  Muhl:  If  you  want  to  talk  about  it,  all  right, 
but  I  don't  think  there  is  a  breach  of  contract.  We  have 
handled  a  lot  of  these  things  and  we  have  not  lost  any  on 
such  cause  in  our  lives  and  I  don't  think  we  will.  Opinions 
are  held  by  anybody  and  particularly  in  every  lawsuit 
there  is  one  held  by  two  attorneys  at  least,  but  naturally  a 
simple  [152]  courtesy  for  each  other  demands  that  if  any- 
thing can  be  gained  by  talking,  well,   surely. 

"Mr.  Cummins:     Nothing  can  be  lost. 

"Mr.  Muhl:  I  would  be  willing  to  see  you  any  time 
you  say. 

"Mr.  Cummins :  Eddie,  I  want  to  discuss  this  thing 
privately.  If  there  is  any  hope  to  work  anything  out  I 
would  like  to  do  it. 

"Mr.  Muhl:  That's  all  right,  since  it's  in  a  formal 
phase  I  don't  think  it  should  be  completely  private.  I 
don't  want  to  get  into  it,  if  I  say  anything  you  must 
realize  it — from  now  at  least  so  long  as  the  status  is  that 
of  a  clinch  I  think  in  duty  to  our  respective  interests  it 
cannot  be  completely  private  and  confidential. 
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"Mr.  Cummins:  As  far  as  1  am  concerned,  frankly, 
you  can  be  sure  that  anythig-  I  say  to  you,  you  should 
have  the  right  to  discuss  it  with  anyone — I  could  never 
look  myself  in  the  face  if  1  did  anything — I  do  claim  your 
friendship. 

"Mr.  Muhl:  Since  you  represent  Bob  I  don't  think 
any  conversations  can  be  in  confidence. 

"Mr.  Cummins :     Only  fair  play. 

"Mr.  Muhl :     We  are  all  reserving  our  rights. 

"Mr.  Cummins :  I  sent  you  another  telegram  today 
with  Bob's  consent. 

"Mr-  Muhl:     I  haven't  it  yet. 

"Mr.  Cummins :  I  would  Hke  to  discuss  it  with  you  to 
[153] work  something  out.  T  have  to  be  at  the  doctor's 
at  2. 

"Mr.  ]\Iuhl :  I  also  have  an  appointment — someone 
from  downtown,  around  that  time. 

"Mr.  Cummins:     Suppose  I  get  there  around  3. 

"Mr.  Muhl:  Supposing  you  check  with  me  at  2:30 
or  3." 

Q.  By  Mr.  Cooper :  Following  that  telephone  con- 
versation— 

The  Court:  Let  me  interrupt  to  make  sure  that  I 
followed  some  previous  testimony.  What  did  I  under- 
stand you  to  say,  Mr.  Muhl,  as  to  the  memorandum  being 
dictated  on  May  28th,  about  5:55  p.  m.?     What  was  that? 

A.  That  was  a  memorandum  of  a  conversation  with 
Mr.  Cummins. 

The  Court:     Was  that  this  one? 

A.     No,  sir.     This  was  on  June  3rd. 
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Mr.  Roth:  The  other  one,  I  think,  has  already  been 
read?  A.     That  is  correct. 

Mr.  Cooper:  I  have  another  one.  I  think  counsel 
might  take  about  five  minutes  to  read  it.  Does  your 
Honor  take  a  morning  recess  or  not? 

The  Court:     Well,  if  counsel  wishes. 

Mr.  Cooper:  No,  it  isn't  necessary,  but  I  just  thought 
that  if  you  did  this  would  be  a  good  time  to  do  it. 

The  Court:  Very  well.  We  will  take  a  five-minute 
recess. 

(Short  recess.) 

Mr.  Roth:     Was  that  on  June  1st? 

A.     June  3rd.   [154] 

Mr.  Roth:  I  am  willing  that  that  may  be  read  into 
evidence  by  the  witness,  with  the  exception  of  the  paren- 
thetical inserts  which  are  in  that  typewritten  copy. 

Q.  By  Mr.  Cooper :  Following  your  phone  conver- 
sation with  Oscar  Cummins  that  you  have  just  related,  on 
the  same  date  did  he  visit  you  at  your  office? 

A.     Yes. 

Q.     Did  you  have  a  conversation  in  the  office? 

A.     Yes. 

Q.     Who  were  present  at  that  conversation? 

A.  Myself  and  Mr.  Emmett  Ward,  after  the  first 
moment.     In  other  words,  Emmett  Ward — 

Q.  In  other  words,  Emmett  Ward  was  not  there  at  the 
first  moment,  for  the  first  moment  or  two  of  the  conver- 
sation, and  came  in  afterwards?  A.     That  is  right. 

Q.  Following  this  conversation  between  you,  at  which 
Emmett  Ward  was  present,  and  Oscar  Cummins,  did  you 
dictate  the  substance  of  that  conversation  to  your  secre- 
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tary,  to  refresh  your  memory  as  to  the  specific  details? 

A.     Yes. 

Q.     How  long  after  the  conversation  did  you  dictate  it? 

A.  Within  a  few  moments,  certainly  not  over  half  an 
hour. 

Q.     What  time  did  you  actually  dictate  it? 

A.     4:44  p.  m.  [155J 

O.     The  conversation  started  when?  A.     3:40. 

Q.  With  counsel's  permission,  you  may  read  it,  leav- 
ing out  the  observation  in  parentheses. 

Mr.  Roth:  At  the  bottom  of  the  page,  and  the  first 
three  or  four  lines  of  the  second  page. 

The  Witness:  In  the  paragraph  following  that  there 
is  some  data. 

Mr.  Roth :     That  is  conversation,  I  take  it  ? 

A.     Yes. 

Mr.  Roth :  He  said  he  outlined  the  proposition — all 
right. 

A.  "I  met  today  with  Mr.  Oscar  Cummins  pursuant 
to  an  appointment  requested  by  him.  He  arrived  at  3:15 
p.  m.  but  I  was  tied  up  until  approximately  3 :40  p.  m. 
Mr.  Ward  was  present  during  the  entire  conversation,  ex- 
cepting the  first  few  seconds,  which  were  spent  in  nothing 
more  than  greetings. 

"Mr.  Cummins  opened  the  conversation  jovially  by 
stating  'Well,  here  we  are  again.'  He  stated  that  when  I 
talked  to  him  over  the  telephone  last  week  that  he  actually 
had  known  nothing  about  the  position  that  was  being  taken 
by  Cummings,  that  he  had  been  truthful  and  sincere  in  his 
conversation.  He  further  stated  that  the  situation  be- 
tween Cummings  and  Universal  had  been  reviewed  by 
himself,  his  brother,  and  another  attorney,  former  Justice 
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of  the  Supreme  Court  of  the  State  of  California,  and  they 
decided  there  was  a  definite  [156]  breach  of  the  contract 
on  our  part.  My  reply  to  this  was  that  I  was  not  going  to 
argue  that  aspect  of  the  case.  They  claimed  there  was  a 
breach  and  we  were  positive  there  was  not;  that  we  were 
both  entitled  to  our  opinions.  He  spent  a  considerable  time 
telling  me  how  he  disliked  our  going  to  litigation  and  he 
wanted  to  avoid  it  if  possible.  My  reply  to  this  was  that 
it  was  a  commendable  attitude — that  we  felt  the  same  way. 
He  then  outlined  the  reasons  why  he  considered  there  had 
been  a  breach.  I  stated  I  felt  these  were  based  on  mis- 
interpretation or  possibly  lack  of  knowledge  of  our  con- 
tract rights  and  we  still  were  positive  there  was  no 
breach. 

''He  stated  that  furthermore  they  had  made  demand  for 
Cummings'  compensation,  on  Wednesday,  May  26,  1943, 
by  sending  two  people  to  ask  for  his  check  and  that  it  had 
not  been  given  to  them  and  that  further  that  they  had 
called  the  Treasurer  of  this  corporation  and  asked  for  the 
check  and  were  told  there  was  no  check  since  Mr,  Cum- 
mings was  on  suspension.  He  stated  that  they  had  two 
girls  in  the  office  to  take  down  this  conversation  with  the 
'treasurer.' 

"He  outlined  his  proposition  to  us  concerning  which  I 
stated  that  I,  speaking  for  the  studio,  could  not  entertain. 
He  stated  there  would  probably  be  a  lawsuit.  Mr.  Ward 
and  I  stated  that  we  were  very  confident  of  our  position, 
not  only  that  we  were  legally  correct,  but  that  morally  we 
had  done  everything  possible  to  live  up  to  the  terms  of  the 
under-  [157]  standing  that  we  had  ostensibly  reached  with 
Mr.  Cummings  and  Mr.  Cummins  a  few  weeks  ago.     He 
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protested  that  Cuniniings  was  sincere  when  that  under- 
standing was  reached.  I  stated  1  didn't  doubt  his  sincerity, 
that  I  had  considerable  doubt  as  to  his  stabihty.  1  stated 
I  thought  his  actions  were  somewhat  childish  and  not  on 
the  plane  of  the  understanding  we  had  reached,  and  that 
while  I  did  not  include  Cummins  since  he  had  assured  me 
he  did  not  know  of  Mr.  Cummings'  plan,  that  there  had 
been  a  deliberate  effort  to  entrap  us  in  a  legal  situation 
to  the  end  that  Mr.  Cummings  would  be  relieved  of  his 
responsibilities  under  his  contract  with  us. 

"There  was  further  discussion  concerning  matters  not 
connected  at  all  with  Air.  Cummings  and  of  a  general 
nature.  Before  he  left  I  asked  him  if  Mr.  Cummings  had 
been  in  town  during  the  period  commencing  May  18,  1943, 
and  explained  that  my  reason  for  asking  him  was  that  in 
the  course  of  a  conversation  which  I  had  with  him  over 
the  telephone  during  the  week  ending  May  29,  1943,  re- 
lative to  our  possibility  of  needing  him  for  a  'wild  line' 
in  Cummings'  last  picture,  he  had  told  me  that  Cummings 
would  be  in  town  on  Friday  or  Saturday  of  that  week, 
and  clearly  implied  that  at  the  time  of  that  conversation, 
which  was  on  Tuesday  or  Wednesday,  that  he  was  not  in 
town.  I  stated  at  that  time  that  if  the  wild  line  was  shot 
it  would  be  done  on  Tuesday  or  Wednesday  of  the  follow^- 
ing  week.  Mr.  Cummins  stated  that  Mr.  Cummings  had 
been  in  town  and  available  during  the  period  in  question." 
[158] 

Q.  By  Mr.  Cooper:  Now,  thereafter  did  somebody 
present  to  you  a  clipping  from  a  newspaper?  I  will  show 
this  to  counsel.  Now,  I  show  you  a  memorandum,  with  a 
clipping  attached,  and  ask  you  if  that  was  delivered  to  you 
by  someone? 
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Mr.  Roth :  If  the  court  please,  I  would  like  to  state  my 
position  on  that.  The  conversation,  of  course,  which  the 
witness  just  finished  was  on  June  3rd,  and  the  other  con- 
versation was  on  June  1st,  and  they  were  all  after  the  date 
of  termination  here.  We  haven't  objected  to  them,  be- 
cause they  are  so  close  to  the  date  of  termination  that  they 
might  be  considered  pertinent  or  material.  This  clipping 
referred  to  in  the  pleadings  is  a  clipping  from  the  Los 
Angeles  Times,  and  the  interchange  department  of  the 
Army  or  Air  Service,  and  they  show  on  their  face  that 
they  were  received  some  time  in  July,  long  after  the  ter- 
mination, at  least  a  month  and  a  half  after  the  termina- 
tion, and  I  don't  see  how  they  are  perminent  to  an  estoppel, 
and  I  am  going  to  object  that  they  are  not  pertinent  to  the 
defense  of  estoppel,  and  that  they  are  not  material,  and 
are  obviously  hearsay,  because  this  is  a  clipping  from  a 
newspaper,  and  is  not  evidence. 

Mr.  Cooper :  If  your  Honor  please,  I  am  generally  in 
accord  with  the  view  of  counsel,  and  that  anything  that 
appears  to  have  happened  after  the  3rd  of  June,  generally 
speaking,  is  immaterial.  However,  counsel,  in  the  stipula- 
tion of  facts,  wanted  a  stipulation  as  to  the  continued 
sending  of  the  notices  up  to  and  including  the  present  date, 
[159]  and  we  want  to  offer  this  to  show  knowledge  com- 
ing to  the  defendant  corporation,  as  to  why  they  continued 
to  send  the  notices.     That  is  the  only  purpose. 

The  Court:  May  I  inquire  upon  what  theory  that  is  in 
the  record,  the  fact  that  notices  were  continued  to  be  sent? 

Mr.  Roth:  Mr.  Cooper  just  stated  that  counsel  for 
plaintiff  wanted  to  have  these  notices  which  were  sent 
made  a  part  of  the  stipulation.  The  only  reason  I  agreed 
to  it  was  because  I  thought  counsel  for  the  defense  wanted 
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it  in  the  record.  I  have  no  tlieory  with  respect  to  the 
notices  sent  after  May  29th  or  June  3rd.  In  other  words, 
the  notice  of  June  3rd  is  the  last  notice  which  is  pertinent 
here. 

Mr.  Cooper :  If  your  Honor  please,  if  counsel  will 
move  to  strike,  then,  any  notice  that  may  be  detailed  here. 
and  not  referred  to  in  tlie  argument,  after  June  3rd,  I 
believe  anything  that  happened  after  June  3rd,  aside  from 
admissions  of  fact  and  things  of  that  sort  would  be  im- 
material. 

Mr.  Roth:  I  am  not  conceding  that  what  happened  on 
June  3rd  is  material.  But  for  the  purpose  of  this  case  I 
am  not  objecting  to  what  occurred  after  June  3rd. 

The  Court:  Let  me  interrupt  to  say  that  apparently 
you  both  are  in  accord  on  this  proposition,  that  all  the 
notices  referred  to  in  the  stipulation  of  facts,  or  in  the 
pleadings,  as  having  been  sent  after  June  3rd,  1943,  may 
be  stricken  from  the  record? 

Mr.  Roth:     That  is  satisfactory  to  the  plaintiff.   [160] 

Mr.  Cooper :     That  is  satisfactory  to  the  defendant. 

The  Court:     That  will  be  the  order. 

Mr.  Cooi^er:  May  I  just  state  this,  for  the  purpose  of 
the  record,  if  your  Honor  please,  to  show  the  good  faith 
in  the  pleadings,  that  we  have  a  letter  from  an  officer  of 
the  Army  Air  Corps — 

Mr.  Roth :     There  is  no  question  of  good  faith  involved. 

Mr.  Cooper :  That  is  in  the  pleadings,  may  it  please 
the  court. 

Q.  By  Mr.  Cooper:  Now,  in  this  conversation  of 
June  3rd  there  was  some  reference  to  a  proposition.     Had 
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you  had  some  previous  discussion  with  Oscar   Cummins 

with  respect  to  a  proposition?  A.     Yes. 

Q.     When  was  that? 

A.  That  was  sometime  prior  to  June  3rd.  I  couldn't 
estabUsh  the  date.  There  were  a  number  of  conversa- 
tions between  Mr.  Cummins  and  myself. 

Q.     Was  it  before  the  telegram  of  April  10th  was  sent? 

A.     I  believe  it  was  after  that  time. 

Q.  Could  you  positively  fix  it  between  May  18th  and 
May  29th?  A.     No,  I  couldn't. 

Q.     Did  you  make  any  record  of  that?  A.     No. 

Q.  From  your  best  recollection,  can  you  fix  it,  then, 
[161]  between  some  points? 

A.     After  April  10th  and  prior  to  June  3rd. 

Q.     That  is  the  best  you  can  fix  that? 

A.     That  is  right. 

Q.     Why  didn't  you  make  a  record  or  note  of  that?    " 

A.  The  conversation  was  quite  of  a  general  nature, 
representing-  proposals  that  I  didn't  care  to  discuss  speci- 
fically, relative  to  a  change  in  the  employment  situation 
between  Cummings  and  Universal,  that  we  were  not  enter- 
taining.    They  weren't  of  a  very  definite  nature. 

Q.     Was  there  more  than  one  conversation? 

A.  I  think  there  was  more  than  one  conversation  at 
which  Mr.  Cummins — 

Q.     Mr.  Oscar  Cummins? 

A.  Mr.  Oscar  Cummins — suggested,  as  I  recall,  some 
different  kind  of  arrangement  regarding  the  employment 
of  Robert  Cummings. 

Q.     What  different  kind  of  employment  did  he  suggest? 

A.  One  of  the  suggestions  he  made  was  that  we  go  on 
a  so-called  picture  basis,  so  that  we  would  have  a  right  to 
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have  one  or  two  pictures  with  Robert  Cummings,  instead 
of  having-  him  under  term  contract. 

Q.     Did  he  explain  to  you  the  reason  for  that? 

A.  There  were  two  reasons,  as  I  recall.  One  was  that 
a  considerable  amount  or  part  of  his  time  was  going  to  be 
devoted  or  was  expected  to  be  devoted  to  this  government 
[162]  service,  and  that  would  leave  him  with  only  specified 
times  to  do  pictures,  and  he  didn't  want  to  work  exclus- 
ively for  Universal,  but  wished  to  acquire  the  right  to 
work  for  some  other  studio. 

Mr.   Cooper :     You   may   cross   examine. 

Cross-Examination 

Q.  By  Mr.  Roth:  Mr.  Muhl,  you  have  just  testified 
to  a  conversation  that  you  had  with  Mr.  Oscar  Cummins, 
the  date  of  which  is  indefinite  in  your  mind,  but  you  fix  it 
somewhere  between  April  10th  and  June  3rd? 

A.  That  is  my  recollection.  There  was  more  than 
one  conversation. 

Q.     When  was  the  first  of  that  series  of  conversations? 

A.     I  can't  fix  it  more  definitely  than  I  have. 

Q.  You  wouldn't  bunch  them  all  up  to  say  between 
May  29th  and  June  3rd.  would  you?  A.     No. 

Q.  Did  any  of  them  take  place  between  April  10th  and 
May  19th? 

A.  I  can't  state  definitely.  T  think  it  is  possible  that 
they  did.  Mr.  Cummins  and  I  were  sometimes  in  com- 
munication, and  many  things  were  discussed. 

O.  Did  any  of  them  take  place  between  May  19th  and 
June  3rd? 

A.  It  is  possible.  I  can't  fix  it  more  definitely  than 
I  have.   [163] 
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Q.  In  any  event,  there  were  a  series  of  conversations 
between  April  10th  and  June  3,  1943,  between  yourself 
and  Mr.  Cummins,  discussing  the  proposition  that  you 
have  just  outHned  in  your  testimony? 

A.  Propositions  of  that  nature — not  a  series — I 
wouldn't  say  a  series — possibly  two  conversations  or  three 
conversations,  but  my  recollection  is  more  than  one,  and 
there  might  have  been  more  than  two. 

Q.  And  did  you  discuss  in  all  those  conversations  ap- 
proximately the  same  things,  that  is,  that  Mr.  Cummins 
said  to  you  that  arrangements  might  be  made  whereby 
Robert  Cummings  could  do  one  picture  for  Universal, 
and  the  reason  was  that  Robert  Cummings  was  thinking 
of  going  into  government  work? 

A.  He  had  said  before,  and  I  knew,  that  Robert  Cum- 
mings was  in  government  work. 

Q.  But  you  have  just  testified  that  Oscar  Cummins 
said  to  you  in  these  conversations  that  the  reason  he  was 
making  those  suggestions  to  you  was  that  Robert  Cum- 
mings was  thinking  of  going  into  government  work? 

A.     Yes,  sir. 

Q.  Then  you  knew  that  Robert  Cummings  at  that  time 
was  not  in  government  work? 

A.  I  knew  he  was  in  government  work,  but  there  could 
be  a  change  in  the  situation  with  reference  to  his  work 
with  the  government.   [164] 

Q.  You  had  known,  hadn't  you,  that  Robert  Cum- 
mings was  in  government  work,  for  at  least  some  months 
prior  to  April  10,  1943? 

A.  I  knew  he  was  in  the  Civil  Air  Patrol.  I  had  seen 
him  in  the  uniform  of  that  organization. 
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Q.     Many  times  prior  to  April  10,  1943? 

A.     I  think  on  only  one  occasion. 

Q.  But  you  knew  he  was  in  the  Civil  Air  Patrol  for 
some  months  prior  to  April  10th?  A.     Yes. 

Q.  Didn't  you  know  that  from  Robert  Cummings 
himself  ? 

A.  Yes ;  I  had  had  conversations  with  him,  and  he  told 
me  some  of  his  experiences. 

Q.  What  specifically  made  you  believe  that  he  was  per- 
manently in  the  government  service  after  April  10,  1943? 

A.  From  the  positive  statements  he  made  to  Speers 
and  Speers'  report  to  me. 

Q.     And  what  else? 

A.     That  is  the  principal  reason. 

Q.  Are  there  any  other  reasons?  Did  you  have  any 
information,  other  than  the  report  of  Speers  to  yourself, 
that  Robert  Cummings  was  going  to  go  into  government 
service  for  the  duration  of  the  war,  upon  which  you  based 
your  belief  that  he  was  actually  in  the  government  service? 

A.  Yes.  There  was  a  background  from  conversation 
between  Oscar  Cummins  and  myself  for  a  period  of  time 
about  [165]  Bob  Cummings'  desire  to  go  into  government 
work. 

Q.     When  did  that  background  of  conversations  start? 

A.  During  the  whole  period  of  time  that  Mr.  Cummins 
and  I  discussed  the  affairs  of  the  studio  and  Robert  Cum- 
mings. 

Q.     When  did  it  start? 

A.  I  can't  place  it  more  definitely  than  that — some 
months  prior  to  April  10th,  and  during  the  war. 

O.  In  this  series  of  conversations  that  you  had  with 
Oscar  Cummins  between  April  10,  1943,  and  June  3,  1943, 
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did  you  ever  ask  Oscar  Cummins  specifically  whether  or 
not  Robert  Cummings  was  permanently  in  the  govern- 
ment service? 

A.     I  don't  recall  asking  him  specifically,  no. 

Q.  You  have  also  testified  that  you  read  this  tele- 
graphic notice  of  April  10th  which  was  sent  to — I  will 
withdraw  that — which  at  least  was  delivered  to  the  tele- 
graph office,  which  is  in  evidence  here  as  Defendant's 
Exhibit  A.     Do  you  know  the  telegram  I  have  in  mind? 

A.     Yes. 

Q.  Why  didn't  you  say  in  that  telegram  anything 
about  the  fact  that  you  had  heard  he  was  going  to  be  per- 
manently in  war  work? 

A.     I  didn't  say  so.     That  was  an  instruction  to  report. 

Q.  But  you  knew  at  the  time,  or  you  believed  at  the 
time,  from  what  Mr.  Speers  had  told  you  and  from  nu- 
merous conversations  you  had  had  with  Oscar  Cummins 
prior  to  that  time,  that  Robert  Cummings  was  going  to  be 
engaged  in  war  [166]  work? 

A.     I  so  believed. 

Q.  You  also  have  testified  that  you  read,  before  it 
was  sent,  the  notice  of  April  15,  1943,  the  original  of 
which  I  show  you.  That  is  your  signature,  isn't  it,  Mr. 
Muhl?  A.     Yes,  sir. 

Q.  Is  there  anything  in  that  notice  which  indicates  to 
Mr.  Robert  Cummings  that  he  was  suspended  because  of 
the  fact  that  he  was  permanently  enlisted  in  the  armed 
forces  of  the  United  States  or  engaged  in  some  other 
branch  of  war  work? 

Mr.  Cooper:  To  which  we  object  on  the  ground  that 
it  calls  for  a  conclusion  of  the  witness. 
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The  Court :  It  is  engaging  in  an  argument  with  the 
witness. 

Mr.  Roth :     1  will  ref rame  the  question. 

Q.  By  Mr.  Roth:  The  notice  of  April  15,  1943,  Mr. 
Muhl,  in  the  second  paragraph  thereof,  advises  Mr.  Robert 
Cummings  that  ''at  the  time  of  such  failure,  refusal  or 
neglect  you  were  cast  to  portray  a  role  in  a  photoplay, 
to-wit,  the  role  of  "Hank"  in  the  photoplay  now  entitled 
"Fired  Wife."  And  by  reason  of  your  failure,  refusal  or 
neglect,  we  are  engaging  another  person  to  portray  such 
role.  We  accordingly  elect  to,  and  do,  hereby  exercise  the 
further  right  granted  to  us  under  the  provisions  of  said 
paragraph  12  of  [167]  the  said  contract  to  refuse  to  pay 
you  any  compensation  until  the  completion  of  such  role  by 
such  other  person."  Why  didn't  you  elect  to  refuse  to  pay 
compensation,  Mr.  Muhl,  until  the  termination  of  his  ser- 
vice with  the  government  of  the  United  States? 

A.     May  I  see  that,  please? 

Q.     Yes. 

A.  This  really  states  that  we  refuse  to  pay  him  any 
compensation  during  the  period  of  his  failure,  refusal  or 
neglect. 

Mr.  Cooper :  The  first  paragraph  you  are  referring 
to?  A.     Yes. 

Q.  By  Mr.  Roth:  And  the  reason,  then,  that  you 
didn't  state  it  specifically,  is  because  you  felt  that  the  first 
paragraph  covered  it? 

A.  I  think  the  letter  covers  it  the  way  I  wanted  it. 
I  read  it  and  it  seemed  to  me  to  cover  the  situation,  and  I 
think  it  does. 
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Q.  May  I  show  you  the  letter  of  April  9th,  which  has 
been  marked  for  identification?  That  letter  of  April  9th, 
which  is  Defendant's  Exhibit  C  for  identification,  was 
prepared  under  your  direction  and  supervision,  was  it  not? 

A.     No,  sir. 

Q.     Was  it  submitted  to  you?  A.     Yes. 

Q.     And  you  personally  decided  not  to  send  it?   [168] 

A.     Yes. 

Mr.  Roth:     We  offer  the  letter  in  evidence. 

Mr.  Cooper :     May  it  have  the  same  number  ? 

Mr.  Roth :  Yes,  it  may  have  the  same  number.  And  I 
presume,  on  stipulation,  it  may  now  go  in  as  Defendant's 
Exhibit  C. 

The  Court:  It  will  be  marked  in  evidence  as  Defend- 
ant's Exhibit  C. 

[DEFENDANT'S  EXHIBIT  NO.  "C"] 

UNIVERSAL  PICTURES  COMPANY,  INC. 

Universal  City,  California 
April  9,  1943 

Registered  Mail 

Mr.  Robert  Cummings, 

c/o  Oscar  R.  Cummins,  Esq., 

California  Bank  Building, 

Beverly  Hills,  California. 

Dear  Mr.  Cummings: 

You  have  heretofore  notified  Mr.  Robert  Speers,  by 
telephone,  that  you  have  enlisted  in  the  Civilian  Air  Patrol 
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for  the  duration  of  the  present  war  and  will  therefore  be 
unavailable  to  us  for  the  rendition  of  any  service  pur- 
suant to  your  contract  of  emi)loyment  with  us  dated  No- 
vember 21,  1938,  as  heretofore  amended  and  extended. 
This  is  to  notify  you,  therefore,  that,  commencing  as  of 
April  9,  1943,  said  contract  of  employment  with  us  dated 
November  21,  1938,  as  amended  and  extended,  shall  be 
and  is  hereby  suspended,  both  as  to  compensation  and  as 
to  the  running  of  the  now  current  term  of  employment  of 
said  contract. 

Nothing  herein  contained  shall  be  construed  as  a  waiver 
by  us  of  any  rights  that  we  may  have  in  the  premises, 
either  at  law  or  in  equity  or  under  said  contract  of  em- 
ployment between  us  dated  November  21,  1938,  as 
amended  and  extended. 

Very  truly  yours, 
UNIVERSAL  PICTURES  COMPANY,  INC. 

By 

Assistant  Secretary 

Edward  Muhl 
epw  :w 

[Endorsed]  :  Case  No.  3242-H-Civ.  Cummings  v. 
Universal.  Defendant's  Exhibit  No.  "C".  Date:  Jan.  5, 
1944,  for  Identification.  Date:  Jan.  5,  1944,  in  Evidence. 
Clerk,  U.  S.  District  Court,  Sou.  Dist.  of  Calif.  L.  Wayne 
Thomas,  Deputy  Clerk.  [240] 
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Q.  By  Mr.  Roth:  Can  you  give  us  any  explanation, 
Mr.  Muhl,  why  you  didn't  make  typewritten  transcriptions 
of  the  conversations  you  had  with  Oscar  Cummins  be- 
tween April  10th  and  June  1,  1943? 

The  Court :  Did  you  withdraw  the  question  as  to  why 
the  witness  neither  dictated  nor  otherwise  made  any 
memorandum  of  any  of  those  conversations? 

Mr.  Roth:  I  expect  to  ask  this  question  first,  and  fol- 
low it  up  later. 

The  Witness :     May  I  have  the  question  read,  please  ? 

(Question  read  by  the  reporter.) 

A.  I  can  only  say  that  it  is  my  habit  to  make  trans- 
cripts or  memoranda  of  certain  conversations  that  I  think 
bear  on  important  issues,  and  in  a  great  many  conversa- 
tions I  have  I  do  not  make  them. 

Q.  One  of  the  reasons  I  asked  the  question,  Mr.  Muhl, 
is  because,  apparently,  at  least,  as  far  as  my  knowledge  is 
concerned  from  what  has  been  submitted  for  my  inspection 
[169]  from  the  files  of  your  counsel,  it  is  apparent  that 
the  first  typewritten  transcript  of  a  conversation  between 
yourself  and  Oscar  Cummins  is  dated  April  13,  1943.  I 
show  you  the  one  from  which  you  first  read.  According 
to  your  own  testimony,  there  were  other  conversations 
with  Mr.  Oscar  Cummins  after  that  date  on  the  same  sub- 
ject matter.  According  to  your  last  answer,  you  consid- 
ered the  subject  matter  sufficiently  important  to  make 
transcriptions  of  the  conversations. 

Mr.  Cooper:  Pardon  me,  counsel.  If  I  understand 
the  question  correctly  and  if  I  understand  the  facts  cor- 
rectly, I  object  to  the  question  on  the  ground  that  it  is  not 
a  fair  question. 
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Mr.  Roth :  You  can't  understand  the  question,  because 
you  didn't  permit  me  to  finish  the  question. 

Mr.  Cooper:     I  humbly  beg  your  pardon. 

Mr.  Roth :     I  will  rephrase  the  question. 

Q.  By  Mr.  Roth:  You  did  consider  the  subject  mat- 
ter of  Robert  Cummings,  and  everything  that  took  place 
in  respect  of  Robert  Cummings,  after  the  notice  of  April 
10,  1943,  an  important  subject,  did  you  not? 

A.     Yes. 

Q.  And  you  did  commence  on  April  13,  1943,  to  make 
a  complete  transcript  or  dictate  the  substance  of  all  con- 
versations that  you  had  with  Oscar  Cummins  after  that 
date? 

A.  On  April  13th  I  dictated  the  substance  of  a  con  ver- 
sa- [170]  tion  had  on  that  day,  because  the  conversation 
seemed  important  to  me. 

Q.  And  the  other  conversations  with  Oscar  Cummins 
did  not  seem  important  to  you,  and  that  is  the  reason  you 
didn't  dictate  any  transcript  of  them? 

A.  That  is  right.  I  didn't  think  any  memorandum 
would  be  necessary  for  whatever  conversations  were  held 
at  that  time. 

Q.  I  understood  you  to  testify  that  you  didn't  see  the 
notice  sent  to  you  by  Robert  Cummings,  which  is  dated 
May  29th,  until  some  time  after  June  3rd. 

Mr.  Cooper :     I  didn't  so  understand  that. 

A.     1  don't  recall  so  testifying. 

Q.  By  Mr.  Roth :  Do  you  know  what  document  I 
refer  to  when  I  refer  to  the  notice  of  May  29th? 

A.  I  think  you  are  referring  to  the  one  sent  by  Cum- 
mings stating  that,  for  certain  reasons,  the  contract  had 
been  terminated. 
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Q.  When  did  you  first  receive  that  notice,  or  when  was 
it  first  called  to  your  attention?  A.     On  receipt. 

Q.     When  did  you  receive   it,   then? 

A.  The  telegram  will  show  exactly  what  time  it  came 
in.     The  telegram,  I  assume,  is  dated  on  May  29th. 

Q.  Did  you  have  that  telegram,  or  had  you  seen  that 
telegram,  before  you  had  the  conference  with  Mr.  Oscar 
[171]  Cummins,  at  which  Mr.  Ward  was  present,  in  your 
office,  on  June  3rd?  A.     Yes,  I  am  sure  I  did. 

Q.  How  long  prior  to  that  time  had  you  seen  it,  before 
that  time? 

A.     Three  days,  possibly  four  days. 

Q.  You  had  no  knowledge,  or  did  you  have  any 
knowledge,  prior  to  the  receipt  of  that  telegram,  that 
Robert  Cummings  intended  to  terminate  his  contract  with 
Universal  ? 

A.  No,  no  direct  knowledge.  He  had  earUer  tried  to 
terminate  his  contract  with  us. 

Q.     That  was  prior  to  April  10,  1943? 

A.     Yes;  that  is  correct. 

Q.  Had  you  instructed  Mr.  Dan  Kelley  to  make 
transcripts  of  telephone  conversations  that  he  had  with 
Robert  Cummings,  or  with  anyone  else,  pertaining  to  this 
case?  A.     No. 

Q.  Do  you  know  that  Dan  Kelley  made  a  transcript 
of  a  telephone  conversation  that  he  had  with  Mr.  Benny 
Thau,  of  M-G-M,  on  May  28,  1943? 

A.     I  was  informed  of  that,  yes. 

O.     You  have  seen  that  transcript? 

A.  Yes,  I  had  it.  I  haven't  read  it  myself.  I  had 
it  read  to  me. 
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Q.  You  also  made  a  transcript  of  a  conversation  on 
May  28th?  A.     That  is  correct.  [172] 

Q.  Did  you  make  any  transcript  of  the  conversations 
between  April  13,  1943,  and  May  28,  1943,  that  you  had 
with  Robert  Cummings  or  Oscar  Cummins? 

A.     No,  I  don't  recall  any. 

Q.  Can  you  tell  us  why  you  made  a  transcript  of  the 
conversation  on  May  28th? 

A.  Because  the  studio — Mr.  Kelley,  when  he  spoke  to 
me,  was  quite  excited,  and  I  suspected  that  something  was 
going  on,  and  I  said  there  was  one  thing  to  do,  "I  will  call 
Oscar  and  ask  him  directly,"  so  I  did,  and  on  receiving  his 
answer  I  dictated  it,  so  that  I  would  have  a  clear  recollec- 
tion of  it  when  the  matter  came  up  for  report  to  my 
superior  officer  and  making  other  uses  of  it  to  which  1 
might  want  to  put  it.  It  seemed  clear  and  unequivocal 
to  me,  so  I  made  a  record  of  it. 

Q.  You  testified  that  you  had  had  differences  with 
Mr.  Cummings  before?  A.     Yes. 

Q.     And  they  were  adjusted?  A.     Yes. 

Q.  You  knew  on  April  10th  that  there  was  a  difference 
with  Mr.  Robert  Cummings,  did  you  not?  A,     Yes. 

Q.  Did  you  make  a  transcript  of  the  conversation  that 
you  had  with  Bob  Speers?  A.     No.   [173 J 

Q.  You  have  no  memorandum  or  data  of  any  kind  in 
your  file  which  shows  that  you  had  a  conversation  with 
Bob  Speers  on  the  date  or  about  the  date  that  you  had  it, 
or  what  was  said  between  yourself  and  Bob  Speers? 

A.     No. 

Q.     Nothing  at  all?  A.     No. 
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Q.  Between  the  time  you  had  the  conversation  with 
Bob  Speers  and  June  3,  1943,  did  you  communicate  with 
Robert  Cummings  directly  in  any  way  at  all? 

A.     No. 

0.  Did  you  attempt  to  investigate,  or  make  a  request 
to  any  official  at  Universal  that  Universal  direct  an  in- 
vestigation to  be  made  as  to  whether  or  not  Robert  Cum- 
mings had  signed  up  for  the  duration  of  the  war  with  the 
Civil  Air  Patrol  or  with  any  branch  of  the  armed  forces 
of  the  United  States  or  for  any  sort  of  government  work? 

A.  What  is  that?  Did  I  cause  any  investigation  to 
be  made? 

Q.  Did  you  cause  any  investigation  to  be  made,  or 
did  you  request  any  official  of  Universal  to  make  such  an 
investigation?  A.     No. 

Q.  Now,  Mr.  Muhl,  I  think  you  have  testified— I  don't 
know  whether  I  understood  you  correctly,  so  correct  me 
if  I  state  it  improperly — that  you  had  several  conversa- 
tions [174]  with  Mr.  Oscar  Cummins  in  respect  of 
whether  or  not  bonus  payments  on  previous  pictures  were 
due?  A.     I  had  such  conversations. 

Q.     Several  or  one?  A.     More  than  one. 

Q.  Can  you  mention  the  pictures  on  which  those  con- 
troversies took  place? 

A.  No.  The  only  thing  that  comes  clearly  to  my  mind 
was  that  a  request  was  made  once  of  me  relative  to  a 
bonus  that  was  accruing  to  Cummings  for  services  in  a 
Warner  Brothers  picture. 

Q.     Isn't  that  the  only  one? 

A.  No ;  I  think  there  were  others.  And  in  addition  to 
the  bonus  requests,  Cummins  frequently  had  recourse  to 
me  to  discuss  some  aspect  of  Cummings'  salary. 
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Q.  Any  discussion  that  you  had  with  Mr.  Oscar  Cum- 
mins on  the  question  of  salary,  as  distinguished  from 
bonus,  was  always  a  discussion  as  to  the  amount  that  was 
due? 

A.  Yes,  always  the  amount  that  was  due,  or  whether 
the  salary  was  payable  for  a  certain  period  of  time.  There 
was  a  lay-off  provision  in  the  contract,  and  sometimes 
there  would  be  a  disagreement  or  failure  to  understand 
just  what  had  been  done  as  far  as  compensation  was  con- 
cerned, for  particular  periods  of  time. 

Q.  Had  Oscar  Cunmiins  or  Robert  Cummings,  or  any- 
one on  behalf  of  either  of  those  two,  ever,  prior  to  April 
10th,  [175]  come  to  you  and  complained  that  Robert  Cum- 
mings or  Oscar  Cummins  had  appeared  at  the  cashier's 
window  at  Universal  to  ask  for  his  salary  check,  and  there 
was  no  check  there  for  them? 

A.     No,  I  don't  recall  any  complaint  on  that  subject. 

The  Court:  May  I  interrupt  to  ask:  When  you  gave 
that  last  answer,  did  you  mean  to  imply  that  that  subject 
was  spoken  of  by  Mr.  Oscar  Cummins  to  you  ? 

A.  Yes,  your  Honor,  he  did.  1  meant  to  convey  this, 
that  from  time  to  time  Mr.  Oscar  Cummins  had  discus- 
sions of  salary  matters  and  checks  and  sums  due  to  Mr. 
Robert  Cummings,  and  he  would  come  to  my  office,  after 
being  dissatisfied  either  with  the  amount  of  the  payment 
or  there  not  being  any  check  at  the  usual  place  when  he 
called  for  it.     That  is  my  distinct  recollection. 

Q.  You  say  he  had  come  to  you  when  there  was  not 
any  check  there  waiting  for  him.  Can  you  remember 
any  specific  instance  in  which  that  was  done? 

A.     I  can  remember  no  date  and  no  particular  check. 
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Q.  Can  you  remember  approximately  the  subject  mat- 
ter with  respect  to  which  it  was,  that  is,  a  picture  or  a 
particular  lay-off? 

A.  No,  I  can't  remember  the  particular  picture.  I 
can't  even  remember  all  the  pictures  that  Mr.  Cummings 
has  been  in.  But  I  do  recall  that  the  requests  were  made 
of  me  to  straighten  out  a  situation  which  resulted  in  a 
failure  of  [176]  the  check  being  ready  on  time. 

Q.  Well,  we  are  agreed  that  the  situation  did  occur 
in  respect  of  at  least  one  bonus  check.  Did  it  occur  in 
respect  of  any  checks  that  were  not  bonus  checks,  and 
where  the  difference  of  opinion  was  as  to  the  amount  of 
the  check? 

A.  It  occurred  specifically — say  some  salary  that 
wasn't  paid  for  a  period  we  considered  lay-off,  and  that 
Mr.  Cummins  considered  was  not  time  properly  taken  as 
lay-off. 

Q.  Other  than  that  lay-off  incident  to  which  you  are 
now  testifying,  did  it  occur? 

A.  I  can't  refer  to  any  other  specific  instances,  no, 
sir. 

Q.  Can  you  particularize  in  respect  to  that  lay-off 
period,  and  tell  us  when  it  occurred  and  what  was  said  on 
the  subject? 

A.  I  can't  tell  you  when  it  occurred  without  having 
recourse  to  our  files,  but  the  general  situation  surrounding 
it  was  this :  Mr.  Cummins  was  under  the  impression 
that  by  a  previous  schedule  or  agreement  in  the  contract, 
that  the  minimum  guarantee  of  salary  payable  had  become 
42  weeks  instead  of  40,  as  provided  in  the  original  con- 
tract, and  when  we  concluded  that  the  last  two  weeks  was 
lay-off,  he  complained  about  it,  stating  that  that  wasn't 
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according  to  the  understanding,  and  there  were  several 
conversations  about  that;  and  it  later  was  all  resolved, 
and  finally  we  granted  that  that  might  have  been  the  cor- 
rect understanding,  and  formalized  that  understanding  in 
writing.  [177] 

Q.  Now,  Mr.  Muhl,  you  signed  an  affidavit  in  this 
case?  A.     Yes,  sir. 

Q.     Didn't  you?  A.     Yes,  sir. 

Q.     On  the  3rd  day  of  November,  1943? 

A.     I  believe  that  is  correct. 

Q.  And  in  that  affidavit  you  referred  to  a  conversation 
that  you  had  with  Oscar  Cummins,  and  I  direct  your 
attention  to  it  on  page  2,  line  approximately  22,  on  March 
28,  1943,  in  respect  of  this  P.  R.  C.  situation? 

A.     Yes. 

O.  In  your  testimony  this  morning  you  hxed  that 
conversation  as  May  28th  instead  of  March  28th? 

A.     Yes,  sir. 

Q.  The  statement  in  your  affidavit  as  to  the  date, 
then,  is  in  error?  A.     That  is  correct. 

Q.  Do  you  have  any  data  or  memoranda  in  your  files, 
which  you  have  looked  at  since  you  signed  this  affidavit 
and  swore  to  this  affidaxit.  which  has  changed  your  mind 
as  to  the  accuracy  ui  the  date?  A.     Yes. 

Q.     Where  is  that  memoranda? 

A.  A  copy  of  it  is  in  my  jjocket  1  believe  Mr.  Cooper 
has  other  memoranda  of  mine  relating  to  the  conversation, 
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but  I  have  also,  since  looking  at  my  former  conversations 
[178]  and  register  of  telephone  calls,  corroborated  the 
date  of  May  28th  instead  of  March  28th. 

Mr.  Roth:  I  presume,  Mr.  Cooper,  I  may  look  at  that 
memorandum  during  the  noon  hour. 

The  Witness:  I  have  also  the  secretary's  register,  if 
you  would  like  to  see  that. 

Q.  By  Mr.  Roth:  In  this  May  28th  memoranda,  the 
portion,  I  presume,  that  you  refer  to,  is  that,  "He  further 
stated  that  P.  R.  C,  a  producing  organization  that  he  had 
not  heard  of  before,  called  him  and  asked  about  Cum- 
mings'  availability." 

A.     I  am  not  sure  what  you  mean. 

Q.  I  merely  call  your  attention  now  to  what  you  did 
say  in  your  transcript  of  the  conversation.  A.     Yes. 

Q.  Is  it  upon  that,  specifically,  that  you  now  are  pre- 
pared to  say  that  the  date  was  May  28th  and  not  March 
28th?  A.     That  is  correct. 

Q.  Was  that  memoranda,  Mr.  Muhl,  written  up  the 
same  day  you  dictated  it?  A.     Yes,  sir. 

O.     Did  you  read  it  before  it  was  filed? 

A.  At  least,  that  is  my  best  recollection.  If  it  wasn't 
written  that  day,  it  was  written  the  next  morning. 

Q.  After  it  was  typewritten  by  your  secretary  was  it 
placed  in  your  files,  or  was  it  submitted  to  you  and  did 
you  [179]  read  and  correct  it  before  it  was  placed  in  the 
files?  A.     I  can't  recall. 
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Q.  You  have  no  recollection  of  whether  or  not  you 
read  it  before  it  was  placed  in  the  hies? 

A.  No,  1  don't.  1  could  only  answer  that  that  would 
be  my  normal  custom. 

Q.  You  knew  that  that  memorandum  of  May  28th. 
and  the  memorandum  of  April  13th,  and  the  one  on  June 
3rd,  the  transcript  of  Kelley's  conversation  with  Benny 
Thau,  of  M-G-M,  were  in  the  hies? 

A.  I  knew  there  was  certain  memoranda  in  the  files 
relative  to  those  conversations. 

Q.  Did  you  refer  to  this  memoranda  before  you  signed 
this  affidavit?  A.     No,  I  did  not. 

Q.  You  knew,  of.  course,  that  Universal  was  in  a  law- 
suit with  respect  to  Cummings  at  the  time  you  signed  this 
affidavit,  didn't  you?  A.     Of  course. 

O.  Is  there  anything  in  your  affidavit,  to  which  I  have 
directed  your  attention,  and  which  you  signed  on  the  3rd 
of  November,  1943,  which  calls  attention  to  the  fact  that 
you  had  a  conversation  with  Bob  Speers? 

A.     I  think  not,  although  1  haven't  looked  at  this. 

Q.  If  there  is  any  question  in  your  mind  as  to  whether 
or  not  there  is,  will  y<JU  look  at  it?  |  180 1 

Mr.  Cooper :  I  think  the  affidavit  speaks  for  itself, 
and  I  am  pretty  sure  there  isn't. 

The  Court:  That  is,  of  course,  1  think  a  correct  ob- 
servation. 
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Mr.  Cooper :     I  will  withdraw  the  objection. 

The  Court :  This  occurs  to  me :  The  witness  being  on 
the  stand,  at  least  he  should  be  afforded  the  opportunity 
of  making  any  explanation  he  desires. 

Mr.  Roth:  May  I  add  that  Mr.  Cooper,  in  his  direct 
examination,  took  the  opportunity  of  asking  the  witnesses 
for  their  explanation  in  advance  of  their  testimony. 

Mr.  Cooper :  I  had  it  in  my  notes,  and  it  was  over- 
looked.    I   assure  you  that   is   a   fact. 

The  Witness :     May  I  have  the  question,  please  ? 

(Question  read  by  the  reporter.) 

Mr.  Roth :  I  will  repeat  the  question.  Is  there  any- 
thing in  that  affidavit  which  refers  to  any  conversation 
you  had  with  Bob  Speers?  A.     No,  sir. 

Q.  It  is  correct,  isn't  it,  or  is  it  correct,  Mr.  Muhl, 
because  I  understood  Mr.  Speers  to  testify  to  it  yesterday, 
that  when  Mr.  Speers  told  you  about  the  conversation  he 
had  with  Oscar  Cummins  you  asked  him  to  make  a 
memorandum  of  that  conversation?  A.     Yes,  sir. 

Q.  And  yet  you  didn't  make  a  memorandum  of  your 
conversation  with  Mr.  Speers?  [181] 

A.     No,  sir. 

Mr.  Roth:     It  is   12  o'clock,  your  Honor. 

The   Court:     Yes.     We  will  resume  at  2  o'clock. 

(Whereupon  an  adjournment  was  taken  until  2  o'clock 
p.  m.,  Wednesday,  January  5,  1944.)   [182] 
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2  O'clock  p.  m.,  Wednesday,  January  5,  1944. 
(Parties  present  as  before.) 

EDWARD  MUHL 
(Recalled.) 

Cross-Examination 
(Continued.) 

Mr.  Roth :  If  the  court  please,  I  think  we  can  stipulate 
that  during  the  noon  recess  I  asked  the  secretary  of  Mr. 
Muhl,  who  is  Edythe  Rubens,  to  look  at  her  notes  and 
ascertain,  if  she  could,  on  what  dates  between  April  10th 
and  June  3rd  there  were  telephone  conversations  between 
Mr.  Muhl  and  Oscar  Cummins,  and  from  out  of  her  note- 
book she  gave  me  these  dates: 

On  April  13th  there  was  a  telephone  conversation  at 
12:35.     On  April  14th— 

Mr.  Cooper :  Pardon  me,  Mr.  Roth.  Were  those 
incoming  or  outgoing  calls? 

Mr.  Roth:     I  will  have  to  give  you  more  than  that. 

On  April  13th,  at  11:32,  there  was  an  outgoing  call 
from  Mr.  Muhl  to  Mr.  Cummins,  which  was  not  com- 
pleted. 

Mr.  Cooper:     That  is  Oscar  Cummins? 

Mr.  Roth :  Oscar  Cummins.  At  12 :35  there  was  a 
call  from  Oscar  Cummins  to  Mr.  Muhl.  which  was  com- 
pleted. 

At  12:16  on  April  14th  there  was  a  call  from  Oscar 
Cummins  to  Mr.  Muhl,  which  was  completed. 

At  12:50,  the  same  day,  there  was  a  call  from  Mr.  Muhl 
to  Oscar  Cummins,  which  was  not  completed.    [183] 

At  12:58  of  the  same  day  there  was  a  call  from  Mr. 
Cummins  to  Mr.  Muhl,  which  was  completed. 
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On  May  5th  there  were  two  calls  from  Oscar  Cummins 
to  Mr.  Muhl,  which  were  completed,  one  at  3 :46  p.  m., 
and  the  other  at  4:10  p.  m. 

On  May  7th  there  was  a  call  at  10:35  a.  m.  from  Oscar 
Cummins  to  Mr.  Muhl,  which  was  completed. 

On  May  26th  there  was  a  telephone  call,  at  10:27,  from 
Mr.  Cummins  to  Mr.  Muhl,  which  was  completed.  At 
3:10  there  was  a  call  from  Oscar  Cummins  to  Mr.  Muhl, 
which  was  not  completed.  At  4:20  there  was  one  from 
Mr.  Cummins  to  Mr.  Muhl,  which  was  not  completed. 
At  4:50  there  was  one  from  Mr.  Muhl  to  Mr.  Cummins, 
which  was  completed. 

On  May  27th,  there  was  a  call  from  Mr.  Muhl  to  Mr. 
Cummins,  at  10:25  a.  m.,  which  was  not  completed. 
There  was  a  call  from  Cummins  to  Muhl  at  1 1 :20  a.  m., 
which  was  not  completed.  There  was  one  from  Mr. 
Cummins  to  Mr.  Muhl  at  12:25,  which  was  not  completed. 
And  there  was  one  at  2:13  p.  m.  from  Mr.  Cummins  to 
Mr.  Muhl,  which  was  completed. 

On  May  28th  there  was  a  call  from  Mr.  Muhl  to  Mr. 
Cummins  at  10:06,  which  was  completed. 

On  June  3rd  there  was  a  call  from  Mr.  Cummins  to 
Mr.  Muhl,  at  11 :00  a.  m.,  which  was  not  completed.  And 
at  12:32  there  was  a  call  from  Mr.  Muhl  to  Mr.  Cummins, 
which  was  completed. 

Mr.  Cooper:  We  accept  that  stipulation,  and  may  I 
[184]   suggest  to  the  court — 

The  Court:  I  assume  that  in  each  instance  you  are 
referring  to  Oscar  Cummins? 

Mr.  Roth:  In  each  instance  I  am  referring  to  Oscar 
Cummins. 
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Mr.  Cooper:  May  I  make  this  suggestion,  that  we 
offer  that  slip  in  evidence,  so  that  we  may  refer  to  it, 
because  I  don't  have  that  data. 

Mr.  Roth:     I  have  no  objection. 

Mr.  Cooper:  With  the  court's  permission,  that  will 
be  the  next  exhibit  in  order  ? 

The  Court:     That  will  become  Plaintiff's  Exhibit  2. 
[PLAINTIFF'S  EXHIBIT  NO.  2] 
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[Endorsed]  :  Case  No.  3242-H-Civ.  Cummings  vs. 
Universal.  Plaintiff's  Exhibit  No.  2  in  Evidence.  Date: 
Jan.  5,  1944.  Clerk,  U.  S.  District  Court,  Sou.  Dist.  of 
Calif.     L.  Wayne  Thomas,  Deputy  Clerk.   |237j 


464  Universal  Pictures  Company,  Inc.,  etc. 

(Testimony  of  Edward  Muhl) 

Q.  By  Mr.  Roth:  Mr.  Muhl,  between  April  10th 
and  May  29,  1943,  did  you  have  a  conversation  with  Mr. 
Prinzmetal,  of  Metro-Goldwyn-Mayer  ? 

A.     I  beheve  I  did. 

Q.  On  the  subject  of  the  services  of  Mr.  Robert  Cum- 
mings  ?  A.     Yes. 

Q.     Can  you  fix  the  date  with  more  particularity? 

A.  I  am  inclined  to  believe  it  was  in  the  latter  part  of 
that  period.      I  can't  be  certain. 

Q.  Would  you  say  it  was  in  the  latter  part  of  April 
or  the  early  part  of  May? 

A.  It  might  have  been.  I  wasn't  in  my  office  at  the 
time  I  received  the  call.  [185] 

Q.     What  was  the  conversation? 

A.  I  talked  to  Prinzmetal  from  one  of  the  offices  of 
Loeb  &  Loeb.     I  was  there  on  some  kind  of  business. 

Q.     Very  well. 

A.  Prinzmetal  was  inquiring  as  to  whether  or  not,  if 
they  could  get  Cummings  to  do  a  picture  for  them,  as  to 
what  position  we  would  take  in  the  matter,  and  he  stated 
further,  made  some  statement  that  inclined  me  to  believe 
there  was  a  possibility  that  that  had  either  been  discussed, 
or  that  something  presented  itself  to  his  mind  as  a  possi- 
bility that  that  might  be  accomplished,  and,  if  it  were,  it 
might  be  a  possible  way  of  solving  our  then-present  diffi- 
culty with  Mr.  Cummings. 

Q.  Did  you  tell  Mr.  Prinzmetal  in  that  conversation 
that  there  was  no  possibility  of  getting  Robert  Cummings 
to.  do  a  picture,  because  he  had  signed  up  with  the  armed 
forces  of  the  United  States  for  the  duration  of  the  war? 

A.  No,  I  don't  recall  telling  him  that.  I  didn't  initiate 
the  conversation. 
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Q.  Well,  irrespective  of  who  initiated  the  conversa- 
tion, did  you  tell  that  to  Mr.  Prinzmetal  in  any  conver- 
sation? A.     I  don't  recall  it. 

Q.  Do  you  recall  a  meeting  in  your  office  some  time 
between  April  10th  and  May  29th,  1943,  between  your- 
self, Oscar  Cummins  and  Bob  S peers? 

A.  No,  I  don't;  I  don't  recall.  I  remember  a  meeting 
[186]  at  which  Mr.  Cummins  and  Mr.  Speers  were 
present,  in  my  office,  but  I  can't  place  the  time. 

O.  In  any  of  the  conversations  you  had  with  Oscar 
Cummins  between  April  10,  1943,  and  June  3,  1943,  in 
which  an  adjustment  of  this  contract,  I  understand,  was 
spoken  of,  or  an  adjustment  of  the  situation  was  spoken 
of,  did  you  say  to  Oscar  Cummins  that  there  was  no  use 
talking  about  an  adjustment  of  the  situation,  because 
Robert  Cummings  had  signed  up  with  the  armed  forces 
of  the  United  States  for  the  duration  of  the  war? 

A.     No.     I  recall  that — 

Q.     That  is  an  answer  to  the  question. 

Mr.  Cooper:  If  your  Honor  please,  the  witness  has  a 
right  to  explain. 

Mr.  Roth:  Well,  if  the  witness  or  the  court  feels  that 
an  explanation  is  necessary,  I  am  willing  to  have  him 
explain. 

The  Court :  May  we  have  the  question  and  the  answer 
read? 

(Record  read  by  the  reporter.) 

The  Court:     Do  you  desire  to  explain  your  answer? 

A.  Yes;  I  wanted  to  explain  why  that  didn't  come  up. 
It  was  well  known  to — 
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The  Court:  Well,  I  don't  think  that  is  an  explanation 
of  the  answer.  The  purpose  of  an  explanation  to  a  wit- 
ness' answer  is  to  make  clear  the  meaning  of  his  answer, 
lest  it  be  construed  in  some  manner  different  from  that 
intended  by  the  witness.  [187] 

Mr.  Roth:     I  have  no  further  questions. 

Redirect  Examination 

Q.  By  Mr.  Cooper:  Referring  to  your  affidavit  filed 
in  this  court,  dated  November  3,  1943,  and  directing  your 
attention  particularly  to  that  portion  of  the  affidavit 
wherein  it  is  stated  that  on  March  28,  1943,  at  or  about 
10  a.  m.  of  said  day,  'T  told  Oscar  Cummins  that  I  had 
heard  a  rumor  that  Metro-Goldwyn-Mayer  was  interested 
in  Robert  Cummings,  and  I  asked  him  if  he  knew  any- 
thing about  it,"  and  particularly  directing  your  attention 
— well,  I  had  better  read  it  all  so  you  will  get  it  clearly — 
reading  from  the  affidavit:  'That  I  heard  a  rumor  that 
Metro-Goldwyn-Mayer  was  interested  in  Robert  Cum- 
mings, and  I  asked  him  if  he  knew  anything  about  it. 
Oscar  Cummins  stated  that  he  hadn't  heard  anything 
about  it,  but  that  PRC,  a  producing  organization,  had 
called  him  and  asked  about  Robert  Cummings'  availabiHty, 
and  he  told  them  that  Cummings  was  engaged  in  work  in 
connection  with  the  establishment  of  an  air  shuttle  ser- 
vice and  that  if  anybody  wanted  him  they  would  have  to 
see  General  Arnold  of  the  Army  Air  Corps  to  get  him. 
He  asked  me  what  had  disburbed  me  about  it  and  I  replied 
that  I  wasn't  disturbed,  but  that  I  had  wanted  to  know  if 
anybody  had  suggested  to  M-G-M  that  Cummings'  sus- 
pension had  been  terminated."  On  March  28,  1943,  was 
Robert  Cummings  on  suspension?  A.     No.    [188] 
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Q.     Was  he  on  the  payroll? 

A.  He  was  on  the  payroll  at  that  time,  in  that  period, 
around  that  period. 

Q.     Did  you  yourself  dictate  this  data?  A.     No. 

Q.     You,  however,  did  read  it  before  you  signed  it? 
A.     Yes. 

Q.     The  affidavit  was  prepared  by  whom? 
A.     Ben  ErHch. 

Q.     An  attorney  at  the  studio?  A.     Yes. 

Q.  Did  you  give  him  all  of  the  information  contained 
in  here,  or  did  you  make  any  suggestion  to  him  ?  Did  you 
give  him  all  of  the  information  contained  in  this  affidavit  ? 

A.  I  either  gave  him  the  information  or  asked  that  he 
consult  the  files  with  reference  to  certain  facts  and  dates 
which  should  be  a  part  of  that  instrument, 

Q.     Now,  it  appears  that — 

The  Witness:  May  I  have  Plaintiff's  Exhibit  2, 
please  ? 

Q.  — in  addition  to  the  telephone  calls  that  you  told 
us  about  this  morning  on  direct  and  cross  examination, 
there  were  some  other  conversations?  A.     Yes. 

Q.  Before  you  testified  this  morning  had  you  consult- 
ed your  secretary  with  respect  to  any  other  dates  than 
those  you  testified  about  this  morning?  [189] 

A.     No,  I  didn't. 

Q.  Was  your  testimony  this  morning  your  best  recol- 
lection at  that  time?  A.     Yes,  sir. 

Q.  Can  you  recall  any  conversations  between  the 
period  of  April  13,  1943,  and  June  3,  1943,  on  any  other 
subject  other  than  that  discussed  by  you  this  morning? 

A.  I  have  a  recollection,  which  has  been  reinforced 
from  an  examination  of  the  file — 
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Q.     What  file  do  you  refer  to? 

A.  — our  studio  file  there,  copies  of  letters  and  so 
forth,  that  the  conversation  or  conversations  that  took 
place  on  the  14th  were  relative  to  a  question  of  some 
compensation  that  it  was  contended  was  due  Mr. 
Cummings. 

Q.     Did  you  turn  that  matter  over  to  someone  else? 

A.  Mr.  Ward  handled  the  matter  ultimately  to  its  con- 
clusion, yes. 

The  Court:  May  I  interrupt?  You  used  the  expres- 
sion "the  14th."     To  what  month  do  you  refer? 

A.     April  14th. 

Q.  By  Mr.  Cooper :  Can  you  recall  any  other  subject 
matter  that  you  discussed  in  any  of  these  conversations, 
other  than  that? 

A.  I  had  reference  previously  to  a  conversation  re- 
lative to  a  proposal  for  us  to  accept  something  less  than 
our  rights  under  the  then-current  contract.  [190] 

Q.  Taking  into  consideration  the  information  you  re- 
ceived from  Bob  Speers  with  respect  to  this  telephone 
conversation  with  Robert  Cummings  on  April  5th,  the  no- 
tice sent  to  Robert  Cummings  on  April  10th,  the  fact  that 
he  did  not  appear  on  April  12th,  and  from  all  of  the  conver- 
sations you  had  with  Oscar  Cummins,  did  you  still  believe, 
between  the  period  of  April  12,  1943,  to  and  including  the 
receipt  of  the  notice  of  May  29th,  that  he  was  devoting 
one  hundred  percent  of  his  time  to  the  Civil  Air  Patrol 
and  would  not  be  available  to  you  for  services? 
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Mr.  Roth:  That  is  objected  to,  your  Honor,  as  calling 
for  an  opinion  of  the  witness  as  to  his  state  of  mind,  and 
asking  the  witness  to  decide  one  of  the  questions  which 
the  court  has  to  decide  in  this  case. 

The  Court:  I  think  we  indicated  yesterday  that,  out- 
side of  a  criminal  case,  where  a  man's  intent  is  involved, 
he  may  not  answer  a  question  like  that. 

Mr.  Cooper:  I  understand  that,  but  I  still  respectfully 
disagree  with  the  court. 

Mr.  Roth:     I  take  it  that  the  objection  is  sustained? 

The  Court:     Yes. 

Q.  By  Mr.  Cooper:  Did  anything  come  to  your 
knowledge  between  April  12,  1943,  from  any  source  what- 
soever, between  April  12,  1943,  and  May  29,  1943,  that 
Robert  Cummings  was  ready,  able  and  willing  to  perform 
the  services  under  his  contract?  [191 J 

Mr.  Roth:  I  object  to  that  on  the  ground  that  it  calls 
for  a  conclusion  of  the  witness  and  asks  this  witness  to 
decide  the  question  the  court  is  going  to  have  to  decide 
as  a  matter  of  law. 

The  Court:  Let  me  interrupt  to  say  that  I  am  inclined 
to  think  that  it  is  a  short-cut. 

Mr.  Cooper :  It  is  a  short-cut,  for  this  reason :  There 
are  to  be  other  conversations,  if  your  Honor  please,  and  I 
don't  know  what  all  of  them  were,  and  I  don't  know  what 
may  come  up,  and  for  that  reason,  if  your  Honor  please — 

The  Court :  It  seems  to  me  that  this  is  one  of  the  i)rin- 
cipal  prol^ative  facts  which  will  require  a  finding.     I  am 
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unable  to  see  upon  what  basis  the  witness  should  be  al- 
lowed to  determine  it. 

Mr.  Cooper :     That  is  a  very  good  suggestion,  I  believe. 

Q.  By  Mr.  Cooper:  During  any  of  these  conversa- 
tions between  April  12,  1943,  and  May  29,  1943,  did 
Oscar  Cummins  or  Robert  Cummings  tell  you  that  he  was 
willing  to  work?  A.     No. 

Mr.  Roth:  That  is  objected  to  as  incompetent,  irrele- 
vant and  immaterial,  and  outside  the  issues  of  this  case, 
and  not  proper  redirect  examination,  and  it  calls  for  the 
opinion  of  the  witness  on  a  question  of  law. 

The  Court:  I  think,  strictly  speaking,  the  interroga- 
tion is  not  redirect,  but  I  am  prepared  to  allow  counsel  to 
reopen  the  direct  examination,  and  I  think  it  may  fairly 
be  [192]  said  to  ask  the  witness  whether,  in  the  course  of 
any  of  these  conversations,  either  the  plaintifif  or  Mr. 
Oscar  Cummins  stated  in  words  or  in  substance  that  the 
plaintifif  was  willing  to  work  for  the  defendant.  There 
might  be  other  criticisms,  but  I  think,  having  gone  over 
the  ground  as  extensively  as  counsel  have,  that  I  should 
allow  that. 

Mr.  Cooper:  I  think  there  is  an  answer  already  in 
to  that  question. 

(Record  read  by  the  reporter.) 

Q.     By  Mr.  Cooper:     In  substance  or  in  efifect? 

A.     No. 

Mr.  Cooper:     I  think  that  is  all. 

Mr.  Roth:     No  further  questions. 

Mr.  Cooper:     Mr.  Ward,  please.   [193] 
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EMMETT  WARD, 

called  as  a  witness  in  behalf  of  defendant,  being  first  duly 
sworn,  testified  as  follows: 

The  Clerk:     State  your  name,  please. 

A.     Emmett  Ward. 

Direct  Examination 

Q.  By  Mr.  Cooper:  Mr.  Ward,  what  is  your  busi- 
ness or  occupation  ?   You  are  employed  by  whom  ? 

A.     Universal  Pictures  Company,  Inc. 

Mr.  Roth:     I  don't  hear  you. 

A.     Universal  Pictures  Company,  Inc. 

Q.  By  Mr.  Cooper:  How  long  have  you  been  em- 
ployed by  Universal?  A.     Since  1934. 

Q.     In  what  department  of  that  corporation? 

A.     Since  the  start  of  my  employment — 

Q.     For  the  past  couple  of  years? 

A.     In  the  contract  department. 

Q.     The  head  of  that  department  is  whom? 

A.     Mr.  Muhl. 

O.     Do  you  know  Oscar  Cummins? 

A.     Yes,  I  do. 

Q.     How  long  have  you  known  Oscar  Cummins? 

A.     I  would  say  four  or  five  years. 

O.     Have  you  seen  him  in  the  studio  frequently? 

A.     Yes.  [194] 

Q.  Did  you  know  him  as  the  agent  of  Robert  Cum- 
mings,  the  plaintiff  in  this  case? 

A.  I  knew  him  as  the  representative  of  Robert  Cum- 
mings,  the  agent. 

0.  Have  there  been  any  occasions  that  you  know  of 
when  Oscar  Cummins  came  to  you  respecting  the  non- 
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payment  of  salary  under  his  contract  of  November  21, 
1938?  A.     Yes. 

Q.     Do  you  recall  any  specific  occasions? 

A.  I  recall  one  occasion  specifically,  although  I  can't 
recall  what  date  it  was. 

Q.     Do  you  recall  approximately  how  long  ago  it  was? 

A.  Oh,  a  year  or  so  ago.  I  recall  that  he  came  into 
the  office  and  said  that  he  had  been  to  the  cashier,  and 
there  was  a  bonus  check,  a  salary  check,  that  was  not 
ready,  and  asked  if  I  would  locate  it  for  him. 

Q.     What  did  you  do? 

A.  I  called  the  paymaster  and  started  to  tracing  the 
check,  and  he  said  it  had  been  made  out  late.  The 
checks,  I  believe,  at  that  time  were  presently  in  the  con- 
troller's office  waiting  for  signature,  and  Mr.  Cummins 
sat  in  my  office  until  the  check  was  sent  for,  and  I  handed 
it  to  him. 

Q.     What  did  he  do  with  it? 

A.  He  stood  up  and  folded  the  checks  and  put  them 
in  his  pocket,  and  shook  hands  and  thanked  me  for  getting 
them  for  him.  [195] 

Q.  On  or  about  April  14th  or  15th  of  this  year  did 
you  have  some  discussion  with  Oscar  Cummins  about  a 
check  that  was  or  was  not  due  to  Robert  Cummings? 

A.     Yes,  I  recall  such  a  case. 

Q.  Was  that  a  phone  conversation  or  a  conversation 
personally  ? 

A.     As  I  recall,  it  was  a  telephone  conversation. 

Q.     Do  you  recall  what  date  it  was? 

A.  Not  exactly,  but  I  recall  that  it  was  pay  day,  so 
it  must  have  been  Wednesday. 
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Q.  After  having  that  conversation  with  him  did  you 
dictate  a  letter? 

A.  Subsequent  to  the  conversation,  yes,  but  1  think  it 
was  the  day  after  the  conversation. 

Q,  For  the  purpose  of  refreshing  your  memory  as  to 
the  date,  I  show  you  a  letter.  I  will  first  show  it  to 
counsel.  I  show  you  a  carbon  copy  of  a  letter,  and  ask 
you  if  that  refreshes  your  memory  as  to  the  date? 

A.     Yes. 

Mr.  Roth:  We  will  stipulate  that  the  letter  may  be 
read  in  evidence. 

Mr.  Cooper:     Thank  you.     It  is  dated  April  15,  1943: 

"Mr.  Oscar  Cummins, 
9441  Wilshire  Boulevard, 
Beverly  Hills,  CaUfornia. 

Dear  Oscar:  [196] 

Enclosed  I  am  sending  you  our  check  in  payment  of 
Robert  Cummings'  salary  for  two  days  of  last  week.  We 
are  very  sorry  that  this  error  in  payment  of  Mr.  Cum- 
mings' salary  took  place. 

Sincerely  yours, 

Emmett  P.   Ward, 

for  Universal  Pictures  Co.,  Inc." 

Q.  Now  will  you  relate  the  conversation  that  you  had 
with  Oscar  Cummins  on  the  telephone  preceding  the 
sending  of  this  letter  of  April  15th? 

A.  As  I  recall  it,  he  called  to  tell  me  that  Robert 
Cummings'  salary  check  for  the  preceding  week  had  been 
picked  up  and  it  was  two  days  short,  and  would  1  check 
it  and  find  out  why,  and  I  said  that  1  would. 
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Q.  By  Mr.  Cooper:  Had  you  in  fact  ordered  Bob 
Cummings  suspended  before  April  12,  1943? 

Mr.  Roth:  Objected  to  as  incompetent,  irrelevant  and 
immaterial,  and  no  proper  foundation  laid,  and  no  show- 
ing that  this  witness  had  authority  to  suspend  him. 

The  Court:  I  think  he  may  testify  as  to  what  he 
undertook  to  do. 

Mr.  Cooper:     Yes. 

A.  I  had  notified  the  payroll  to  take  him  off  salary, 
that  he  was  going  on  suspension. 

Q.     On  what  date  was  that? 

A.  The  suspension  was  to  commence  from  the  9th 
of  April.   [197] 

Q.  That  was  the  date  you  dictated  that  letter  of 
April  9th  that  is  now  in  evidence? 

A.     I  beheve  so.     It  was  a  letter  of  April  9th. 

Q.  When  Oscar  Cummins  phoned  you  did  you  make 
some  change  with  respect  to  his  being  on  suspension  as  of 
the  9th? 

A.  Between  the  time  I  told  the  payroll  he  was  on 
suspension  as  of  the  9th  and  the  time  Oscar  Cummins 
phoned  me,  there  had  been  a  change  made  in  the  plan  for 
the  suspension,  which  I  neglected  to  notify  the  payroll  of. 

Q.  As  a  matter  of  fact,  he  was  not  put  on  suspension 
dating  as  of  the  9th?  A.     No. 

Q.     And  you  paid  him  his  check  for  the  9th? 

A.     And  10th. 

Q.     And  10th?  A.     Yes. 

Q.  That  was  the  check  referred  to  and  enclosed  in 
the  letter  of  April   15th?  A.     That  is  correct. 

Mr.  Cooper:  I  do  not  want  to  repeat  something,  but, 
with  the  court's  permission,  I  would  like  to  ask  a  question. 
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Q.  Were  you  present  at  a  conversation  in  Ed  Muhl's 
office,  at  which  time  there  was  present  Oscar  Cummins, 
on  or  about  the  3rd  day  of  June,  1943? 

A.  I  was  present  at  such  conversation,  but  the  exact 
date  I  don't  recall.  [198] 

Q.  Do  you  have  an  independent  recollection  of  the 
substance  of  that  conversation?  A.     Yes,  I  do. 

O.  Will  you  state  the  substance  of  that  conversation 
on  June  3rd? 

A.  Well,  as  I  recall  it,  I  came  in  a  little  late  on  the 
conversation,  and,  briefly,  Oscar  Cummins  said  he  wanted 
to  try  and  arrive  at  some  kind  of  a  compromise  settle- 
ment of  the  difficulties  presently  existing  between  the  com- 
pany and  Robert  Cummings  on  the  suspension. 

Q.  Is  that  all  that  you  can  recall  of  the  conversation 
at  this  time? 

A.  Well,  he  did  mention  that  he  had  been  consulting 
another  attorney  besides  himself  and  his  brother,  and 
that  they  had  been  advised  that  there  had  been  a  breach 
of  the  contract,  and  Bob  had  a  good  legal  action  for  void- 
ing the  contract. 

O.     Anything  else  that  you  recall? 

A.     Not  offhand. 

O.  If  I  showed  you  a  memorandum  of  that  conversa- 
tion of  June  3rd,  do  you  think  that  might  refresh  your 
recollection  as  to  the  subject  matters  discussed? 

Mr.  Roth:  If  the  court  please,  the  witness  testified 
from  his  memory.  Mr.  Muhl  made  the  memorandum, 
and  if  counsel  is  expecting  to  ask  the  witness  to  testify,  we 
object  to  the  memorandum  being  shown  to  the  witness. 
[199] 

Mr.  Cooper:     It  doesn't  make  any  difference. 

The  Court:     I  think  the  objection  is  well  taken. 
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Q.  By  Mr.  Cooper:  Is  there  anything  else  that  you 
recall  that  occurred  in  that  conversation? 

A.     Well— 

O.     Do  you  recall  the  word  "entrap"  being  used? 

A.     Yes. 

Q.     Tell  us  what  was  said  about  that. 

A.  I  think  Mr.  Muhl  told  Oscar  Cummins  that — I 
forget  who  it  was — but  somebody  had  deliberately  set 
about  to  legally  entrap  the  studio  into  a  position  where 
we  would  have  to  make  some  compromise  on  the  contract 
that  Mr.  Cummings  had  with  the  studio. 

Q.  What  did  Mr.  Oscar  Cummins  reply  to  that,  if 
you  recall? 

A.  I  think  he  denied  having  anything  to  do  with  it 
himself. 

Mr.  Cooper:     You  may  cross  examine. 

Cross-Examination. 

Q.  By  Mr.  Roth:  Mr.  Ward,  this  incident  you  re- 
ferred to  in  your  direct  examination,  which  took  place  a 
year  or  more  ago,  when  Mr.  Cooper  asked  you  about  the 
check  or  checks  that  were  due  to  Robert  Cummings,  are 
you  sure  that  was  not  just  a  bonus  check? 

A.  I  am  quite  sure  it  was  two  checks,  and  involved  a 
bonus  check  and  a  weekly  salary  check.   [200] 

Q.  Do  you  remember  with  respect  to  what  picture  the 
check  was  involved?  A.     No,  I  don't. 

Q.     Was  it  a  phone  call,  or  did  he  come  there? 

A.     Mr.  Cummins  was  in  the  office  at  the  time. 

Q.  And  you  talked  to  the  paymaster,  or  sent  some- 
body and  got  hold  of  the  checks? 

A.     Yes;  I  located  the  checks. 

Q.  Did  you  look  at  them  before  you  handed  them  to 
Mr.  Cummins? 
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A.     I  probably  gave  them  a  very  cursory  inspection. 

Q.  Was  that  the  only  time  that  Mr.  Cummins  spoke 
to  you  about  a  check? 

A.  As  1  recall,  that  occurred  (|uite  often.  That  is 
just  one  incident  that  stands  out  in  my  mind. 

Q.  Did  it  ever  hapi)en  before  in  respect  of  a  salary 
check,  as  distinguished  from  a  bonus  check? 

A.     I  would  say  it  did. 

Q.     But  you  have  no  recollection  of  when? 

A.     I  have  no  recollection  of  any  specific  incident,  no. 

Q.  Would  you  say  it  did  between  the  time  you  gave 
him  the  salary  check  and  the  bonus  check  and  April  10, 
1943? 

A.     I  believe  it  probably  did.     I  would  say  it  did. 

O.  Between  the  time  that  you  testified  that  you  handed 
him  a  salary  check  and  a  bonus  check  and  April  10,  1943? 

A.  I  think  I  answered  the  question.  I  understand  by 
[201]  his  question  he  means,  did  Mr.  Oscar  Cummins, 
between  the  incident  I  related  of  handing  him  a  salary 
check  and  a  bonus  check  and  April  10,  1943,  if,  at  any 
time,  it  occurred  again  that  he  came  in  to  ask  me  for  a 
check  for  Bob. 

O.     Is  that  correct? 

A.  And  my  answer  was  that,  to  the  best  of  my  recol- 
lection, it  did.  Quite  often  Oscar  would  be  in  talking  to 
Ed  Muhl,  and  would  come  out  into  my  office  and  say, 
"Get  me  Bob's  check.  See  if  you  can  get  me  Bob's 
check."  It  may  have  been  a  day  late  from  pay  day,  or 
something  like  that. 

O.     You  mean  it  happened  in  that  manner? 

Q.     Quite  often  it  happened  that  way. 

Mr.  Roth:     That  is  all. 

Mr.  Cooper:     That  is  all.     Mr.  Kelley.  please.   [202 J 
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a  witness  heretofore  duly  sworn  on  behalf  of  defendant, 
upon  being  recalled,  testified  as  follows: 

Direct  Examination 

Q.  By  Mr.  Cooper:  Mr.  Kelley,  yesterday  after- 
noon Judge  Roth  asked  you  a  question  with  respect  to  the 
date  of  a  conversation  you  had  with  Benny  Thau  and 
Mr.  Fred  Datig.  It  is  my  recollection  that  you  testified 
that  it  was  on  or  about  the  1st  of  June.  Have  you  since 
refreshed  your  memory  as  to  the  actual  date  of  that  con- 
versation? A.     I  have. 

Q.  Let  me  ask  you  this  first:  Is  it  a  matter  of  prac- 
tice in  your  own  office,  I  mean  your  personal  office,  to 
make  a  record  of  certain  telephone  conversations? 

A.     Yes. 

Q.  And  with  whom  or  on  what  calls  do  you  make  such 
a  record? 

A.  Because  ninety  percent  of  my  business  is  done  over 
the  telephone,  on  contracts  and  business  deaHngs,  and  I 
want  a  record  of  it  so  that  I  will  have  a  thorough  under- 
standing of  it  afterwards. 

Q.  And  do  you  have  someone  listen  in  on  an  exten- 
sion wire? 

A.  I  have  my  secretary  take  down  transcriptions  of 
the  messages,  so  that  there  is  no  misunderstanding.  I 
make  lots  of  contracts  over  the  telephone  or  okay  deals 
over  the  [203]  telephone.  That  is  the  reason  why  all 
telephone  calls  to  my  office  are  taken  down  by  my 
secretary. 

Q.  Was  that  done  in  the  case  of  your  conversation 
with   Mr.   Fred   Datig  and   Mr.   Benny   Thau? 

A.     It  was. 
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Q.  I  show  you  a  transcription  of  your  telephone  calls, 
in  question  and  answer  form,  and,  directing  your  atten- 
tion particularly  to  the  date,  on  what  date  did  you  have 
phone  conversations  with  Mr.  Fred  Datig? 

A.     One  on  May  27th,  and  one  on  May  28th. 

Q.     And  with  Mr.  Benny  Thau? 

A-     May  28th. 

Mr.   Cooper:     That  is  all.     You  may  cross  examine. 

The  Court:  Just  a  moment.  Mr.  Reporter,  will  you 
read  the  last  two  questions  and  answers? 

(Record  read  as  requested.) 

Mr.  Cooper:  One  other  question.  May  I  inquire  of 
the  court  and  counsel:  It  is  my  recollection,  if  your 
Honor  please,  that  when  this  witness  was  on  the  stand 
yesterday  on  cross  examination  counsel  inquired  of  the 
witness  as  to  the  substance  of  the  conversations  with 
either  one  or  both  of  these  gentlemen.  Does  your  Honor 
have  a  recollection  of  that,  or  do  you  remember  it? 

The  Witness:  I  do.  He  asked  me  if  I  had  a  con- 
versation with  anybody  away  from  the  studio,  and  if  I 
was  asked  if  we  would  lift  the  suspension,  and  if  this  was 
during  the  time  [204]  of  the  making  of  "Fired  Wife," 
and  I  said  no,  it  was  not  while  we  were  making  "Fired 
Wife." 

Mr.  Cooper:  If  your  Honor  please,  the  point  of  my 
inquiry  is  this:  It  is  my  recollection,  although  I  am  not 
positive,  that  counsel  inquired  of  the  witness  as  to  the 
substance  of  these  conversations,  and  if  I  am  right  in  that 
recollection  it  is  my  desire  now  to  offer  the  entire  con- 
versations, as  the  witness  has  now  refreshed  his  recol- 
lection particularly  as  to  specific  details. 
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Mr.  Roth:  Of  course,  the  witness  is  partly  right. 
What  I  did  ask  the  witness  in  several  forms  was,  and  in 
response  to  one  or  two  questions,  the  witness  specifically 
said,  "In  that  form,  no.  If  that  is  the  question,  the 
answer  is  no."  That  is  the  effect  of  what  he  said.  But 
my  question  was  not  as  to  "Fired  Wife."  My  question 
was,  if  this  witness  had  at  any  time  been  asked  by  anyone 
generally  with  respect  to  the  services  of  Robert  Cum- 
mings,  whether  he  had  been  asked  by  anyone  connected 
with  a  studio  whether  Universal  would  lift  the  suspen- 
sion of  Robert  Cummings  if  they  could  persuade  him  to  do 
a  picture  for  them.  That  was  the  effect  of  my  question, 
and  the  witness  answered  the  question  no.  Anyway  I 
put  it,  he  answered  it  no. 

Mr.  Cooper:  If  your  Honor  please,  it  would  be  my 
first  suggestion  to  ask  the  reporter  to  read  back  that 
portion  of  it,  but  in  the  interest  of  time  I  offer  this  sug- 
gestion, [205]  that  I  offer  these  three  conversations  in 
evidence  as  redirect  examination,  provided  my  recollection 
of  counsel's  cross  examination  is  correct,  and  that  I  offer 
it  in  evidence  subject  to  the  reporter  checking  that 
situation. 

The  Court:  Well,  in  order  to  avoid  having  this  wit- 
ness return,  and  having  in  mind  that  one  or  both  counsel 
will  check  with  the  reporter's  notes,  could  the  memoran- 
da be  left  here,  so  as  to  render  it  unnecessary  for  the 
witness  to  return? 

Mr.  Roth :  I  think  so.  I  am  not  at  this  time  stipulat- 
ing that  I  will  not  raise  other  grounds  of  objection. 

The  Court:  No,  I  am  not  asking  that,  but  it  occurred 
to  me,  for  example,  that  if  the  objection  is  ultimately 
overruled,  the  witness  could  be  asked  to  relate  the  conver- 
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sation,  upon  the  basis,  apparently,  that  his  answer  would 
be  as  set  forth  in  the  memorandum,  and  for  that  purpose 
it  would  be  unnecessary  to  recall  him. 

Mr.  Roth:  Yes,  your  Honor,  except  for  this  one 
thing:  In  respect  of  other  memoranda,  I  think,  by 
reason  of  my  stipulation,  the  memoranda  have  been  per- 
mitted to  be  read  into  evidence  as  the  testimony  of  the 
witness,  on  the  theory  that  the  witness  would  testify 
that  it  was  his  memorandum.  Generally  speaking,  I 
don't  understand  that  that  is  the  proper  procedure.  If 
memoranda  have  been  made  after  the  date  of  a  particular 
conversation  and  the  court  sees  fit  to  grant  permission, 
the  witness  may  use  the  [206]  memoranda  to  refresh  his 
recollection  and  testify  to  the  conversation,  but  that 
doesn't  mean  that  you  may  substitute  the  memoranda  for 
his  testimony. 

Mr.  Cooper:     I  agree  that  that  is  the  rule. 

The  Court:  I  don't  think  there  is  any  quarrel  on  that 
point. 

Mr.  Roth:  The  only  reason  I  bring  that  up  here  is 
that  with  the  other  witnesses  I  have  been  satisfied  to 
proceed  in  that  manner.  I  am  not  satisfied,  and  my  mind 
isn't  made  up  on  the  subject  as  yet,  as  to  whether  or  not 
I  would  permit,  without  objection,  the  reading  of  this 
memorandum  into  evidence  in  lieu  of  having  Mr.  Kelley 
testify  to  what  took  place.     I  might. 

Mr.  Cooper:  I  would  suggest  this  procedure,  then,  if 
your  Honor  please. 

The  Court:  Let  the  witness  remain  until  the  mid- 
afternoon  recess,  and  plaintiff's  counsel  might  examine 
the  memoranda  and  then  state  his  position. 

Mr.  Roth:  That  is  all  right.  I  would  be  glad  to  do 
that. 
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Mr.  Cooper:  Thank  you,  your  Honor.  I  would  have 
no  further  questions  other  than  those  to  address  to  the 
witness. 

Cross-Examination 

Q.  By  Mr.  Roth :  You  testified  that  it  was  your 
custom  to  have  telephone  conversations  transcribed  when 
you  had  matters  relating  to  contracts  to  discuss.    [207] 

A.     Business  matters. 

Q.  And  that  ninety  percent  of  your  conversations 
over  the  telephone  pertained  to  contract  matters? 

A.     To  business. 

Q.  Are  ninety  per  cent  of  your  telephone  conversa- 
tions transcribed? 

A.  All  of  them  applying  to  business  are  transcribed. 
No  personal  calls  are  transcribed. 

Q.  All  of  your  telephone  conversations  pertaining  to 
business  are  transcribed?  A.     Yes. 

Q.  Did  you  mean  for  us  to  understand  that  ninety 
per  cent  of  your  conversations  on  the  telephone  do  per- 
tain to  business  ?  A.     No,  I .  didn't  say  that. 

Q.     That  is  the  reason  I  am  asking  you  now. 

A.     No. 

Q.  What  percentage  of  your  telephone  calls  do  pertain 
to  business? 

A.  I  wouldn't  know,  because  one  day  it  will  be  more 
than  it  will  another  day.  Some  are  personal  calls  and 
some  are  business  calls. 

The  Court:  Let  me  interrupt  to  say  that  there  is 
something  confusing  about  one  of  your  answers.  Did 
you  use  the  expression  "ninety  per  cent"? 

A.  I  said  something  about  ninety  per  cent  of  my  [208] 
contracts  are  O.K.'d  over  the  telephone.     I  think  ninety 
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per  cent  of  the  contracts  are  ultimately  O.K.'d  on  the 
telephone.  I  think  that  is  what  I  said,  because  I  get  an 
O.K.  and  call  up  and  give  an  O.K.,  because  1  have  to  have 
an  approval  too. 

Mr.  Roth:  If  your  Honor  please,  T  didn't  write  the 
witness'  testimony  down  as  he  gave  it,  but  my  recollection 
is  that  it  was  broader  than  that. 

The  Court:  I  was  under  the  same  impression,  and 
that  is  why  I  asked  the  witness  there  what  he  meant,  and 
the  witness  has  now  given  another  explanation. 

Mr.  Roth :  It  is  my  recollection  that  the  witness 
testified  that  ninety  per  cent  of  his  telephone  calls  re- 
lated to  business. 

The  Court :  I  thought  I  had  so  understood,  and  then 
when  the  witness  last  answered  plaintiff's  counsel  he 
didn't  seem  to  mean  that. 

O.  By  Mr.  Roth :  Let  us  put  it  this  way  so  that  we 
will  get  your  testimony  in  the  record  as  you  would  have  it. 
What  percentage  of  your  telephone  calls  do  relate  to 
business  ? 

The  Court:  In  the  course  of  a  month  or  six  months' 
period  ? 

A.  I  would  say  ninety  per  cent  of  my  calls  are  busi- 
ness. 

•  O.     By  Mr.  Roth:     Are  ninety  per  cent  of  your  calls 
transcribed?   [209]  A.     They  are. 

O.     Who  transcribes  them? 

A.     Two  secretaries,  either  one  or  the  other. 

0.  In  other  words,  every  time  you  get  on  the  telephone 
a  girl  listens  in  and  takes  down  the  conversation? 

A.  That  is  correct;  if  it  is  business,  she  takes  it.  If 
it  is  personal,  she  does  not. 
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Q.  Do  you  have  a  file  of  your  telephone  conversa- 
tions? A.     I  have. 

Q.     Do  you  have  it  here? 

A.     A  file  of  all  of  them  ? 

O.     Yes.  A.     No,  I  haven't. 

O.  Do  you  have  a  file  of  the  telephone  conversations 
separately  by  months? 

A.  They  are  filed  in  a  looseleaf  book  file,  and  when 
that  is  filled  she  takes  it  in  on  my  private  desk.  Those 
telephone  conversations  are  in  my  desk. 

Q.  You  call  the  girl  in  after  you  have  completed  the 
telephone  conversation?  A.     I  do  not. 

O.  Do  you  know  whether  the  girl  writes  it  up  im- 
mediately after  she  listens  in  on  the  telephone  conversa- 
tion? A.     That  I  don't  know. 

O.  Do  you  know  when  the  girl  types  up  the  conversa- 
tion, with  respect  to  the  time — that  is,  assuming  that  you 
have  [210]  a  telephone  conversation  now,  when  would  you 
expect  the  girl  who  listens  in  to  actually  type  it  up? 

A.  I  think  she  types  it  up  immediately  after,  if  she 
has  the  time. 

Mr.  Cooper:  The  girl  is  here,  if  that  will  help  you 
any. 

Mr.  Roth:  Yes.  I  asked  that  because  I  saw  Mr. 
Kelley  come  in  with  a  young  lady,  and  I  am,  of  course, 
examining  Mr.  Kelley  now  and  getting  his  knowledge  of 
the  circumstances  and  what  is  done. 

Q.  By  Mr.  Roth:  Are  these  transcriptions  submitted 
to  you  after  they  are  written  up?    - 

A.     They  are  not. 
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O.     You  never  see  them? 

A.  I  never  ask  for  them  unless  something  comes  up 
for  inspection,  or  very  seldom  do  I  ask  for  them. 

O.  In  other  words,  they  are  written  up  and  filed  away 
without  being  shown  to  you?  A.     Yes. 

O.  And  you  do  not  refer  to  them  unless,  in  a  situation 
like  this,  it  occurs  to  you  or  counsel  to  look  up  certain 
dates,  to  see  whether  or  not  you  had  a  telephone  conversa- 
tion? A.     That  is  correct. 

O.  When  did  you  look  for  the  memoranda  which  are 
dated  respectively  May  27th  and  May  28th? 

A.     Last  night  when  I  got  back  to  the  studio.    [211] 

O.     Did  you  make  the  search  yourself? 

A.  I  did  not.  Mr.  Erlich  and  my  secretary,  when  I 
was  out  of  the  office. 

O.  Then  you  haven't  seen  these  memoranda  since  the 
time  you  had  the  telephone  conversations? 

A.     I  don't  believe  I  have,  until  last  night. 

Q.     Until    last   night?  A.     That   is   correct. 

Mr.  Roth:  If  the  court  please,  I  respectfully  submit 
that  the  answers  of  the  witness  show  that  this  memoranda 
cannot  be  used,  and  it  is  not  admissible  even  for  the  pur- 
pose of  refreshing  his  recollection. 

Mr.  Cooper:     May  I  take  the  witness,  your  Honor? 

Mr.  Roth :  On  this  phase  of  the  examination,  for  the 
purpose  of  having  the  court  determine  my  objection,  1 
think  we  have  established  that  this  witness  never  saw  the 
memoranda  after  it  was  made  and  had  no  opportunity  to 
check  it  back,  that  it  wasn't  made  under  his  direct  super- 
vision and  under  his  control,  and  that  he  is  looking  at  the 
memoranda  for  the  first  time  about  a  conversation  which 
took   place   several   months   ago.     And   the   entire   reason 
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behind  the  rule  is  that  it  shall  be  made  by  the  witness  and 
that  he  has  had  an  opportunity  to  check  it  at  the  time  it 
was  made. 

The  Court:  I  think  I  should  allow  opposing  counsel  a 
chance   further   to   interrogate   the   witness. 

Mr.  Cooper:  I  would  like  to  make  this  observation 
first,  [212]  that  I  do  not  agree  with  counsel's  statement 
of  the  rule.  For  example,  at  the  present  time  this  re- 
porter is  taking  down  the  testimony  of  the  witness  and 
the  remarks  of  counsel  and  the  court,  and  neither  the 
court,  and  certainly  not  the  witness,  has  an  opportunity 
to  correct  it;  nevertheless  in  any  subsequent  proceeding 
the  witness  would  be  permitted  to  refresh  his  memory 
from  a  transcript  of  it. 

0.  By  Mr.  Cooper :  If  you  looked — I  think  you  have 
looked  at  those  three  transcripts — would  that  refresh 
your  recollection  as  to  the  conversations  you  had  with 
Mr.  Datig  and  Mr.  Thau  respectively? 

A.     They  do. 

Mr.  Cooper :  That  is  the  only  question  I  have,  your 
Honor. 

The  Court :  Having  in  mind  that  we  have  reached  this 
stage  in  the  interrogation  of  the  witness  as  far  as  these 
conversations  with  Messrs.  Thau  and  Datig  are  concerned, 
it  would  seem  that  all  that  remains  to  be  determined  is 
whether  or  not  the  witness  may  refer  to  them  for  the 
purpose  of  refreshing  his  recollection.  I  would  like  to 
suggest  that  counsel  might  proceed  to  at  least  complete 
the  balance  of  the  cross  examination,  leaving  for  further 
determination  whether  or  not  the  witness  may  resort  to 
the  memoranda. 
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O.  By  Mr.  Roth:  Did  you  know,  when  Mr.  Datig 
called  up,  Mr.  Kelley,  that  he  was  going  to  discuss  a  matter 
of  business  with  you?  [213] 

A.  That  is  the  usual  procedure  when  I  get  a  call  from 
Mr.  Datig,  from  another  studio,  that  we  assume  that  it  is 
going  to  be  business. 

Q.  Every  time  someone  calls  you  from  another  studio, 
you  assume  that  it  is  business,  and  you  have  the  girl  get 
on  the  telephone  and  make  a  transcription  of  the  conver- 
sation? 

A.  That  is  left  to  the  discretion  of  my  secretary,  as 
to  whether  she  makes  it  or  not.  Tf  it  is  personal,  she 
doesn't  take  it,  but  I  have  left  that  up  to  her. 

O.  You  have  your  secretary,  or  one  of  them,  come  on 
the  telephone  and  listen  with  you  all  the  time,  and  if  she 
decides  that  it  is  a  personal  conversation,  she  makes  no 
memoranda  of  it,  and  if  she  decides  it  is  a  business  con- 
versation she  does  make  a  memorandum  of  it? 

A.     I  would  say  that  is  the  rule. 

O.  Have  you  and  your  secretary  discussed  at  any  time 
at  what  part  of  the  conversation  she  is  to  make  up  her 
mind  whether  it  is  business  or  personal? 

A.     I  haven't,  no,  sir. 

Q.  In  other  words,  you  leave  it  entirely  to  your  secre- 
tary from  the  beginning  to  the  end  of  the  conversation? 

A.     I  do. 

Mr.  Roth:  Could  I  ask  counsel  to  bring  in  for  my 
inspection  the  record  of  telephone  calls,  incoming  and  out- 
going, between  Mr.  Kelley  and  anyone,  for  the  month  of 
May,  [214 1  1043,  and  the  records  of  the  transcriptions 
made  of  telephone  conversations  during  that  month? 
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Mr.  Cooper:  I  would  like  to  inquire  first.  I  assume 
they  have  it. 

The  Court:     You  might  do  that. 

Mr,  Cooper:  Counsel,  you  stated  that  you  would  be 
happy  to  get  that.  They  do  not  have  a  record  of  outgoing 
calls,  but  they  have  a  record  of  all  incoming  calls. 

Mr.  Roth:  Well,  I  will  take  what  records  they  have, 
just  for  my  inspection,  for  that  particular  month.  I 
would  like  to  ask  Mr.  Kelley  this  additional  question. 

The  Witness:     Can  I  ask  you  a  question? 

Mr.  Roth:     I  don't  mind,  if  the  court  doesn't  mind. 

The  Court :     I  am  not  sure  what  your  purpose  is. 

The  Witness:  I  want  to  ask  whether  he  wants  to 
know  what  the  conversations  were  that  I  had,  that  I  had 
transcribed. 

The  Court:  You  want  to  know  the  purpose  of  making 
the  inspection? 

The  Witness:  No.  I  would  like  to  know  whether  he 
wants  to  learn  the  conversations  I  have  had,  all  the  con- 
versations which  I  had.  I  want  to  know  if  that  is  his 
purpose. 

The  Court:  Merely  to  find  out  what  was  transcribed, 
what  you  said? 

The  Witness:     Yes.  [215] 

Mr.  Roth:  Obviously,  your  Honor,  I  can  answer  that. 
I  haven't  the  slightest  curiosity  or  interest  in  Mr.  Kelley's 
business.     My  sole  purpose  in  making  the  check  is  to  see 
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how  accurate  and  complete  it   is  and   whether  or   not   it 
coincides  with  the  witness'  oral  testimony. 

The  Court:     Does  that  clear  the  matter  in  your  mind? 

The  Witness:  Well,  there  are  conversations  every  day 
which  are  taken  down  and  transcribed,  for  the  last  three 
or  four  years,  in  my  office,  and  T  was  just  wondering 
whether  it  was  something-  that  would  be  made  public,  as 
far  as  the  conversations  were  concerned. 

Mr.  Roth :  I  can  see  that  there  is  some  point  in  the 
witness'  suggestion.  There  may  be  confidential  matters 
there  that  he  wouldn't  want  anyone  to  see  or  disclose,  and 
I  haven't  any  desire  to  pry  into  any  business  of  Mr. 
Kelley  or  Universal.  My  sole  purpose  is  the  one  I  stated. 
Suppose  we  do  this,  your  Honor.  During  the  noon  hour, 
the  noon  recess,  I  will  give  this  matter  some  thought,  and 
I  may  withdraw  the  request. 

The  Court:     That  is,  the  mid-afternoon  recess? 

Mr.  Roth :     Yes,  the  mid-afternoon  recess. 

Mr.  Cooper:     She  is  calling  now  to  get  them  ready. 

Mr.  Roth :  T  have  no  further  questions  from  this 
witness. 

Mr.  Cooper:  I  think  that  is  all.  I  would  like  to  call 
Mr.  Robert  Cummings  under  Section  2055. 

The  Court:  May  I  suggest  to  counsel  that,  under  Rule 
43,  [216]  subdivision  (b)  of  the  Federal  Rules  of  Civil 
Procedure,  you  have  all  the  leeway  that  Section  2055 
provides. 

Mr.  Cooper:  Thank  }'ou.  your  Honor.  1  will  be  very 
happy  to  caU  him  under  that  section.   [217] 
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ROBERT  CUMMINGS, 

the  plaintiff,  a  witness  heretofore  duly  called  in  his  own 
behalf,  upon  being  called  as  a  witness  for  defendant,  under 
Rule  43,  subdivision  (b),  testified  as  follows: 

Direct  Examination 

Q.  By  Mr.  Cooper:  Mr.  Cummings,  when  did  you 
first  join  the  Civil  Air  Patrol? 

A.  I  can't  give  you  the  exact  date,  Mr.  Cooper.  I 
should  say  I  sent  the  forms  in  to  Washington  some  month 
and  a  half  or  two  months  after  Pearl  Harbor. 

Q.  You  have  engaged  in  active  service  in  the  Civil 
Air  Patrol,  have  you  not?  A.     No. 

Q.     None  at  all?  A.     No. 

O.  Have  you  done  any  flying  at  all  in  Los  Angeles 
County  ?  A.     No. 

O.     Were  you  permitted  to  fly  in  Los  Angeles  County? 

A.     Yes. 

Q.  Have  you  done  any  flying  outside  of  Los  Angeles 
County?  A.     Yes. 

Q.  When  was  the  last  time  you  flew  outside  of  Los 
Angeles  County  before,  we  will  say,  June  1st  of  this  year? 

A.     Before  June  1st  of  this  year? 

Q.     Yes.  [218] 

A.     I  can't  tell  you.     I  could  look  it  up. 

Q.  Let's  put  it  this  way:  Where  did  you  fly  outside 
of  Los  Angeles  County? 

A.     Where  I  have  flown  prior  to  June  1st  of  this  year? 
Q.     Yes. 

A.  Las  Vegas,  Nevada,  Ouartzsite,  Arizona,  Phoenix, 
Arizona.     That  is  all  I  recall. 
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Q.  Can  you  recall  wlien  it  was  that  you  were  flying  in 
Ouartzsite,  Arizona,  approximately  what  month?  Can 
you  fix  the  month? 

A.  No,  I  can't  definitely  fix  the  month.  I  could  look 
it  up  in  my  aircraft  log,  however,  and  in  my  pilot  log, 
which  states  the  days,  hours  and  minutes  I  flew. 

O.     Do  you  recall  flying  during  the  month  of  May? 

A.     I  can't  definitely  say  that  I  do. 

O.  Do  you  know  where  you  were  between,  say.  the 
first  of  May  and  the  first  of  June? 

A.  I  can't  say  right  now.  1  could  tell  you  by  my 
aircraft  log. 

Q.     Your  aircraft  log  is  where? 

A.     That  happens  to  be  at  Oxnard,  California. 

O.     Could  you  call  there  and  get  that  information? 

A.  No;  there  is  no  way  I  could  phone.  1  would  have 
to  go  there  and  get  the  log  and  bring  it  back. 

O.  Were  you  in  Los  Angeles  on  the  10th  of  April, 
1943?  A.     I  couldn't  swear  to  it.  [219] 

O.     Or  on  the  11th  of  April,  1943? 

A.     That  I  couldn't  swear  to  either. 

O.     Or  on  the  12th  of  April,   1043? 

A.     That  T  couldn't  swear  to. 

0.     On  the  18th  day  of  May,  1943? 

A.     That  I  don't  remember. 

O.     The    19th?  A.     I    don't    remember   that. 

O.     The  20th? 

A.  The  only  way  T  could  tell  would  be  to  look  it  up  in 
the  aircraft  log,  and  T  could  tell  where  T  was.  and  what 
ship  I  was  flying,  and  where,  on  that  day. 

O.  Were  you  in  town  on  May  29,  1943,  in  the  town  of 
Los  Angeles?  A.     That  I  do  not  remember. 
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O.  Did  you  have  a  conversation  with  Oscar  Cummins 
at  any  time  on  the  29th  of  May,  1943? 

Mr.  Roth :  That  is  objected  to  incompetent,  irrelevant 
and  immaterial,  and  asking  for  a  confidential  communi- 
cation. 

The  Court:  I  think  the  question,  in  its  present  form, 
is  purely  preliminary. 

Mr.  Cooper:     That  is  all  it  is,  if  your  Honor  please. 

The  Court:     And  he  may  answer. 

Mr.  Cooper :     You  may  answer  the  question. 

The  Witness:  Would  you  state  the  question  again? 
[220] 

Mr.  Cooper:     Will  you  read  it,  please? 

(Question  read  by  the  reporter.) 

A.     It  is  very  possible,  but  I  couldn't  recall. 

O.  By  Mr.  Cooper :  Do  you  recall  whether  you  were 
in  Los  Angeles  on  May  29,  1943? 

A.     I  am  sorry,  I  don't. 

O.  For  the  purpose  of  refreshing  your  recollection — 
it  seems  as  though  we  are  refreshing  everybody's  recol- 
lection— I  show  you  a  telegram.  Counsel,  you  have  seen 
this  telegram? 

Mr.  Roth:     Yes. 

O.  By  Mr.  Cooper:  I  show  you  a  telegram  dated 
May  29,  1943,  and  ask  you  if  you  have  ever  seen — I  will 
withdraw  that  question.  I  will  ask  you  to  read  the 
telegram.  A.     Aloud? 

Q.     No, — to  yourself. 

Mr.  Cooper:  That,  if  your  Honor  please,  is  the  notice 
of  May  29th,  which  the  witness  is  referring  to. 

Mr.  Roth :  It  is  admitted  that  it  was  received.  I  don't 
see  the  materiality  of  it. 
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The  Court:  I  think  counsel  is  entitled  to  lay  the 
foundation  for  another  question,  if  he  has  one. 

Mr.  Cooper :     I  have,  your  Honor. 

A.     Yes,  sir. 

Q.  Now,  did  you  discuss  personally  and  in  the  physical 
presence  of  Oscar  Cummins  that  notice  of  May  29,  1943, 
in  [221]  Los  Angeles?  A.     This  telegram? 

O.     Yes.  A.     Yes. 

The  Court:  I  don't  understand  the  theory  upon  which 
the  question  is  asked. 

Mr.  Cooper:  I  will  withdraw  the  question.  I  will  put 
it  this  way. 

Q.     Were  you  in  Los  Angeles  on  May  29,  1943? 

Mr.  Roth:     That  is  objected  to. 

The  Court:  I  think  the  witness  has  told  us  twice  that 
he  cannot  recall  whether  he  was  in  Los  Angeles. 

Mr.  Cooper:  If  your  Honor  please,  that  is  correct, 
but  I  am  not  necessarily  bound  to  accept  that.  T  have 
shown  the  witness  a  telegram  purportedly  signed  by  him 
on  May  29th,  and  asked  if  that  refreshes  his  recollection, 
and  then  will  ask  him  the  question  if  he  now  knows 
whether  or  not  he  was  in  Los  Angeles  on  May  29th. 

The  Court:  Put  in  that  way.  he  may  answer.  Does 
that  help  to  refresh  your  recollection  as  to  where  you 
were  on  May  29,  1943? 

A.  I  presume  that  I  had — I  was  in  the  office  of  Oscar 
Cummins  on  that  day. 

O.  By  Mr.  Cooper:  As  a  matter  of  fact,  Mr.  Cum- 
mings,  you  were  not  in  Los  Angeles  during  any  i)eriod 
between  May  18th  and  May  29th,  1943.  were  you?  |222] 

A.  That  I  can't  say.  By  way  of  explanation.  I  am  a 
flyer,  and  we  move  around  pretty  fast  sometimes. 
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Q.     That  is  right. 

A.  And  it  is  very  difficult  to  ascertain  where  I  was 
on  any  day,  or  at  any  hour  or  time,  because,  when  you  are 
flying,  your  mind  is  so  taken  up  with  that  particular 
phase  of  the  work,  and  it  is  very  possible  that  I  could 
have  been  in  Quartzsite,  Arizona,  and  in  Oscar  Cummins' 
office  on  the  same  day,  or  in  any  part  of  California,  for 
that  matter. 

Q.  Let  me  ask  you  this:  For  how  long  a  period  of 
time  were  you  absent  from  Los  Angeles,  we  will  say,  at 
any  time  during  the  month  of  May,  continuously? 

A.  At  the  present  time  I  can't  recall  having  been 
absent  from  California  for  more  than  three  or  four  days  at 
a  time. 

Q.     From  Los  Angeles. 

A.  From  Los  Angeles,  California,  or  this  vicinity,  for 
more  than  three  or  four  days  at  a  time. 

Q.  Now,  it  had  been  your  desire  for  some  time,  had  it 
not,  before  April  5,  1943,  to  be  a  member  of  some  branch 
of  the  armed  forces  of  the  United  States,  the  military 
forces  of  the  United  States? 

A.  I  felt  that  I  was  doing  quite  a  job  in  cooperating 
with  the  military  forces  of  the  United  States,  in  that  I 
was  a  squadron  commander  in  the  CAP,  and  therefore 
my  duties  were  [223]  working  in  conjunction  with  the 
military  forces  of  the  United  States. 

Mr.  Cooper:  I  will  move  to  strike  the  answer  as  not 
responsive. 
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Q.  By  Mr.  Cooper:  Do  you  recall  having  cjuite  a 
number  of  conversations  with  Bob  Speers  about  your 
desire  to  join  up? 

A.  Bob  Speers  and  I  talked  in  the  office  at  length 
about  whether  or  not  the  CAP  was  such  an  organization 
that,  being  a  member  of  it,  1  could  make  pictures,  and  I 
stated  to  Bob  Speers  that  it  was.  that  I  had  joined  the 
CAP  in  good  faith  for  the  duration,  but  that  in  no  way 
did  that  hold  me  to  a  definite  duty  with  the  CAP  at  any 
time.  In  other  words,  it  was,  so  to  speak,  like  volunteer 
air  raid  warden  of  the  sky — I  believe  I  made  some  remark 
like  that — and  it  was  purely  voluntary,  and  that  I  could  do 
this  duty,  because  of  the  fact  that  I  was  qualified  as  a 
professional  flyer  and  a  teacher  of  navigation  and  meteor- 
ology, and  various  subjects  of  that  kind,  and  various 
aircraft  subjects.  I  stated  to  him  that  I  was  qualified  to 
do  this,  and  therefore  I  felt  that  all  the  spare  time  I  had 
should  be  spent  in  doing  it.  I  talked  to  him  at  length 
about  it.     We  talked  many  times  about  it. 

O.     In  other  words.  Bob  Speers  was  a  friend  of  yours? 

A.     A  very  good  friend,  yes. 

O.  And  you  went  out  to  eat  on  occasions  together, 
and  [224]  things  of  that  sort? 

A.  We  had  done  a  great  deal  of  that  a  few  years  be- 
fore, but  after  Robert  Speers  became  more  entangled  in  his 
work  at  Universal  he  had  been  too  busy  for  such  things, 
and  I  doubt  if  we  had  been  together  much. 

O.  As  a  matter  of  fact,  you  didn't  have  any  hesitancy 
in  imparting  your  feeling  to  him  as  to  your  duty  as  an 
American  citizen?  A.     None  whatever. 

Q.  As  a  matter  of  fact,  you  recall,  in  this  conversa- 
tion on  or  about  April  3rd — can  you   fix  the  time  when 
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you   had   the   last   conversation  with   Bob   Speers   in   his 

office? 

A.  I  can't  fix  the  date;  I  am  sorry.  The  last  con- 
versation I  had  with  him,  you  mean  prior  to — 

Q.  The  last  conversation  you  ever  had  with  Bob 
Speers  in  his  office  at  Universal. 

A.     I  can't  tell  you  the  date;  I  am  sorry. 

O.  You  recall,  however — you  have  that  conversation  in 
mind,  do  you? 

A.  Yes;  I  did  have  a  conversation  with  him.  I  think 
it  lasted  some  three  hours. 

Q.  You  went  to  lunch  and  you  came  back  and  finished 
up  the  conversation? 

A.     That  may  be  possible. 

O.  And  in  that  conversation  didn't  you  tell  Bob  Speers 
that  you  were  thinking  about  devoting  one  hundred  per 
cent  of  [225]  your  time  to  the  Civil  Air  Patrol?  I  am 
talking  about  the  last  conversation.  I  am  talking  about  the 
last  conversation  you  had  with  him  at  his  office. 

A.  No.  I  did  say  this  to  Bob  Speers:  That  since  I 
was  very  disappointed  in  the  way  the  motion  picture 
"Fired  Wife"  had  been  handled  prior  to  its  starting  date, 
I  felt  very  much  as  though,  rather  than  do  a  picture  of 
that  type,  I  would  rather  fly  for  Lockheed  Air  Terminal 
or  Lockheed  Aircraft  Corporation  or  for  the  CAP,  or 
do  something  more  strategic  than  to  make  a  motion  picture 
which  I  felt  was  not  strategic.  And  on  that  subject  Mr. 
Speers  said,  "Well,  don't  you  feel,  Bob,  that  this  is  a  very 
important  thing  for  the  war  efifort?  Don't  you  feel  that 
in  making  pictures  an  actor  like  you,  who  can  go  out  and 
make  people  laugh,  that  that  is  contributing  to  the  war 
effort,  and  don't  you  think  that  this  production  is  a  picture 
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that  will  be  a  comedy  and  a  funny  one?"  And  I  said: 
"I  am  sorry,  Bob,  but  I  do  not  feel  that  way."  And  I 
said:  "I  feel  that  rather  than  waste  my  time — because  I 
am  a  man  of  two  professions — I  am  a  professional  flyer 
and  a  professional  actor,  and  the  services  of  fliers  at 
this  time  are  greatly  in  need,  and  rather  than  waste  my 
time  making  a  motion  picture  which  1  do  not  feel  will  do 
anything  for  the  war  effort  whatsoever,  I  feel  that  I  would 
rather  make  a  better  mousetrap  by  my  labor,  and  I  feel 
that  rather  than  make  such  a  picture  I  should  fly  for  the 
CAP."  [226] 

O.     Didn't    you    say    "for    the    duration"? 

A.     No,  I  didn't. 

O.  Don't  you  recall  his  telling  you  at  that  time:  "Bob, 
if  you  are  going  in  for  the  duration,  don't  you  feel  that 
you  could  at  least  come  and  do  this  picture,  that  others 
have  joined  up  before,  and  we  have  been  able  to  get  them 
to  do  a  picture?" 

A.  On  this  specific  occasion  I  believe  I  remember  Mr. 
Speers  saying:  "Do  you  feel  that  you  should  stay  in  the 
CAP  for  the  duration?"  And  I  said,  "I  am  in  the  CAP 
for  the  duration,  but  that  has  nothing  to  do  with  whether 
I  do  pictures  or  not.  However,  if  at  any  time  I  wish  to 
resign,  I  can." 

O.  Did  you  tell  him  that  on  A})ril  5th,  whatever  the 
date  of  that  conversation  was,  being  the  last  conversation 
you  had  with  him? 

A.  T  believe  T  did,  because  we  spoke  very  frankly  on 
all  these  things. 

O.  Before  this  last  conversation  you  had  had  many 
conversations,  at  least  several  conversations,  with  Bob 
Speers  about  your  status  in  the  CAF'?  A.     Yes. 
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Q.  And  isn't  it  a  fact  that  it  was  before  this  last 
conversation  that  you  told  him  that  you  could  resign  at  any 
time  you  wanted  to?     Do  you  remember  that  question? 

A.     I  don't  understand  that.   [227] 

Q.  Before  this  last  conversation — and  may  we  just, 
for  the  purpose  of  designating  it,  call  it  the  conversation 
of  April  5th — you  had  had  at  least  several  conversations 
with  Bob  Speers  before  April  5th,  on  or  about  April  5th, 
about  the  CAP  and  you  being  in  it  and  what  you  were 
doing;  isn't  that  correct? 

A.     Yes ;  as  friends  we  had  talked  about  it. 

O.     And  that  you  enjoyed  the  work  in  the  CAP? 

A.     Yes,  very  much. 

O.     And,  as  friends,  you  discussed  it?  A.     Yes. 

Q.  Wasn't  it  in  the  earlier  conversations  that  you  had 
with  Bob  Speers  that  you  told  him  your  status  with  the 
CAP,  that  is  to  say,  that  you  could  resign  at  any  time 
you  wanted  to? 

A.  Well,  I  may  have  told  him  that  earlier,  but  I  cer- 
tainly think  we  talked  about  it  that  very  day. 

Q.  Didn't  he  on  that  occasion,  April  5th,  also  try  to 
prevail  upon  you  to  at  least  do  this  picture? 

A.     Oh,  yes. 

Q.  And  gave  you  many  arguments  about  why  you 
should  ? 

A.     We  discussed  it  as  friends,  yes. 

Q.  Don't  you  recall  his  telling  you  about  the  Holly- 
wood Victory  Committee,  what  they  thought  about  actors 
as  morale  builders? 

A.  Yes;  we  discussed  the  Hollywood  Victory  Com- 
mittee, [228]  as  a  matter  of  fact,  at  that  time. 
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O.     Vou  heard  his  testimony  with  respect  to  that? 

A.  Yes;  he  told  me  at  tlie  time  thai  he  was  a  member 
of  that  committee. 

Q.  He  told  you  in  substance  about  the  1  lolly  wood  Vic- 
tory Committee  about  what  you  heard  him  testify  to 
yesterday  ? 

A.  As  a  matter  of  fact,  by  way  of  explanation,  1  can 
even  recall  the  conversation  we  had  in  regard  to  the  Vic- 
tory Committee. 

O.     On  this  particular  occasion?  A.     Yes. 

O.  Do  you  want  to  relate  it?  Do  you  want  to  add  to 
that  which  Bob  Speers  testified  yesterday  in  connection 
with  that  subject  matter? 

A.  It  was  only  this,  that  possibly,  without  knowing 
the  stand  the  studio  would  take  on  the  matter.  I  had 
volunteered  to  go  with  the  Hollywood  Victory  Committee 
show  which  was  to  travel  through  the  Carribean,  with 
Billy  Gilbert  and  Desi  Arnaz  and  a  few  other  players 
that  were  going  down  to  entertain  the  boys.  Billy  ap- 
proached me  on  the  subject  and  asked  me  if  I  could  go. 
And  I  mentioned  that  to  Bob  Speers,  because,  when  I  had 
volunteered  to  go — in  fact,  1  signed  some  papers  for  the 
F.B.I,  concerning  this  matter — the  X'ictory  Committee 
had  stated  to  me,  it  had  expressed  disapproval  of  my  going, 
because  they  said  that  my  studio  would  not  allow  me  to  go. 
And  I  mentioned  to  Bob  at  that  |229|  time  about  this;  1 
said,  "Bob,  don't  you  feel  that  since  you  are  on  the  \'ic- 
tory  Committee,  and  T  have  volunteered  to  do  this,  and 
you  think  that  these  pictures  are  to  be  in  the  war  effort — 
why  wouldn't  the  studio,  then,  let  me  go  and  do  that  little 
show  around  the  Carribean  for  six  weeks,  do  my  bit  in 
that  way,  when  I  ha\c  practically  nothing  to  do."     And 
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that  is  the  way  the  conversation  came  up,  to  compare  the 
Victory  Committee's  refusal  to  allow  me  to  go  with  the 
motion  picture. 

Q.  At  the  conclusion  of  that  conversation  on  April 
5th — April  3rd,  I  should  say — how  did  you  leave  the 
matter?  What  did  you  say  to  him  with  respect  to 
whether  or  not  you  would  or  would  not  portray  the  role  in 
"Fired  Wife"? 

A.  I  told  Bob  that  it  would  be  necessary,  naturally,  for 
me  to  talk  to  Oscar,  which  was  always  my  habit. 

Q.  You  told  him  that  you  would  think  it  over,  or 
words  to  that  effect? 

A.  I  told  him  I  would  talk  to  Oscar,  which  he  knew, 
that  I  would  talk  to  Oscar,  and  we  would  think  it  over. 

Q.  And  you  called  him  up  following  that  conver- 
sation ? 

A.  Either  I  called  him  or  he  called  me;  I  have  for- 
gotten which. 

Q.  Will  you  relate  that  conversation  when  you  called 
him  up?  A.     When  I  called  Bob  Speers? 

Q.     That  is  right.     Tell  us  what  you  said  to  him.  [230] 

A.  I  will  see  if  I  can  remember  all  that  conversation. 
I  believe  I  related  to  Bob  that,  due  to  the  fact  that  the 
motion  picture  "Fired  Wife,"  which  they  offered  me  as  my 
next  vehicle,  had  been  cheapened,  I  felt,  from  the  original 
intent  of  the  studio,  apparently  in  good  faith,  but  from  a 
much  higher  class  cast  and  a  much  higher  class  director, 
and  that  I  felt  that  I  would  not  do  the  production  and 
would  not  play  the  part  of  "Hank"  in  "Fired  Wife." 
And  it  was  the  first  time,  as  I  remember,  that  Bob  and  I 
ever  had  any  words,  and  I  believe  he  got  a  little  angry 
at  me,  and  he  said  that  he  felt  that  this  was  the  wrong 
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thing  to  do,  that  I  was  putting  the  studio  in  a  terrilie  hole, 
and  it  was  not  the  right  thing  to  do.  And  1  said:  "Well, 
that  may  be.  but  I  am  in  a  terrific  hole  also,  due  to  the 
fact  that  I  was  led  to  believe  that  we  would  have  a  very 
high  class  production  there,  with  a  very  fine  cast,  which 
has  definitely  been  cheapened."  The  director  was  one 
which  1  told  Bob  that  he  had  commented  himself  that 
Charlie  Lamont  was  not  the  director  they  originally 
wanted  to  use.  And  he  said  that  he  felt  that  Charlie 
Lamont  was,  however,  a  very  capable  director  and  he 
thought  that  he  had  done  many,  many  pictures  for 
Universal  that  w^re  very  funny,  and  that  I  should  give 
him  a  break.  And  I  said,  "1  have  nothing  against 
Charlie  Lamont.  1  only  don't  like  to  work  for  him. 
And  you  and  Eddie  Muhl  promised  me  that  there  would 
be  no  more  crap,"  meaning  that  there  would  be  no  more 
poor  pictures  [231]  handed  to  me  or  attempted  to  be  hand- 
ed to  me.  And  at  that  time  we  became  gentlemen,  as  I 
understood,  in  good  faith.  We  met  in  Oscar  Cummins' 
office  and  we  talked  over  the  entire — 

O.     When  was  this? 

A.  That  was  at  a  prior  meeting,  and  this  was  during 
the  conversation  I  have  explained. 

O.  Maybe  1  misunderstood  you.  1  thought  this  con- 
versation, Mr.  Cummings.  which  you  were  relating,  was 
the  telephone  conversation?  A.     Yes. 

O.  The  last  telephone  conversation  you  had  with  Bob 
Speers  ? 

A.  Yes.  I  was  relating  this  other  conversation  which 
took  place  in  Oscar  Cummins'  office  that  was  menti(jned 
during  this  telephone  conversation. 
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Q.     I  see. 

A.  And  I  said:  "I  feel  that  I  should  not  do  the  pic- 
ture and  I  should  not  play  the  part."  And  I  think  Bob 
said:  "Well,  you  know,  of  course,  that  this  may  mean  a 
suspension."  And  I  said,  "li  it  does  mean  a  suspension 
it  will  have  to  mean  it,  because  I  do  not  feel  like  playing 
the  part." 

Q.  Was  that  the  substance  of  the  conversation,  as  you 
recall  it? 

A.  As  I  recall  it,  that  was  the  substance  of  the  [232] 
conversation. 

The  Court :     We  will  take  a  short  recess. 

(Short  recess.) 

Mr.  Cooper:  If  your  Honor  please,  during  the  recess, 
as  your  Honor  suggested,  the  reporter  found  his  notes  and 
began  to  check  them,  but  he  has  not  gotten  far  enough  to 
ascertain  what  the  situation  was,  up  to  now,  so  I  would 
like  to  inquire  with  reference  to  the  situation  with  regard 
to  Mr.  Kelley. 

Mr.  Roth :  As  far  as  I  am  concerned,  Mr.  Kelley  cer- 
tainly need  not  remain  here  this  afternoon.  And  I  think 
I  will  have  an  answer  for  Mr.  Cooper  as  to  whether  or 
not  I  will  waive  any  objection  I  have  to  the  admission  of 
these  transcriptions  of  conversations,  shortly  after  ad- 
journment. I  just  want  to  thing  the  matter  over  before  I 
give  a  decisive  answer. 

Mr.  Cooper:  Then  Mr.  Kelley  may  be  excused  this 
afternoon  ? 

Mr.  Roth:     As  far  as  this  afternoon  is  concerned,  yes. 

The  Court:     He  may  be  excused. 

Mr.  Cooper :  You  also  said  that  you  would  give  us  an 
answer  as  to  whether  or  not  you  wanted  all  the  transcrip- 
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tions  of  those  telephonic  conversations  which  were  taken 
down. 

Mr.  Roth:  Yes,  I  will  do  that  at  the  same  time.  I 
will  be  better  able  to  say  that  then.  1233] 

Mr.  Cooper:  At  least,  you  don't  want  them  here  this 
afternoon? 

Mr.  Roth:     That  is  right. 

Q.  By  Mr.  Cooper:  Mr.  Cunimings,  you  are  familiar, 
are  you  not,  with  the  rules  and  regulations  of  the  Civil 
Air  Patrol  with  respect  to  term  of  enlistment? 

A.  I  was  familiar  with  them.  1  have  been  out  of  that 
work  for  some  time,  actually. 

Q.  As  a  result  of  being  an  instructor  in  the  Army  Air 
Force,  is  that  correct? 

A.     Yes.     May  I  change  that? 

Q.     Certainly. 

A.  I  am  not  an  instructor  in  the  Army  Air  Force.  T 
am  an  instructor  for  the  Army  Air  Force. 

Q.     You  were  sw^orn  in  as  such,  were  you  not? 

A.     As  an  instructor? 

O.     Yes.  A.     No. 

Q.  You  do  know  it  to  be  a  fact,  do  you  not,  that  a 
member  of  the  Civil  Air  Patrol  may  be  given  active  service 
for  a  month,  two  months,  or  for  the  duration  of  the  war; 
isn't  that  true? 

A.  As  it  stands  now,  1  do  not  know  whether  that  is 
true  or  not. 

Q.     You  were  a  member  up  to  what  time? 

A.  I  should  say  up  until  about  a  month  and  a  half  or 
[234]  two  months  ago. 

Q.  In  other  words,  during  all  the  times  in  cimtroversy 
you  were  a  member?  A.     Oh,  yes. 
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Q.  And  during  the  time  you  were  a  member  that  was 
the  rule,  isn't  that  true,  that  a  man  could  join  for  active 
service  for  a  period  of  a  month  or  two  months,  or  a 
specific  period  of  time,  or  for  the  duration? 

A.  Yes.  As  a  matter  of  fact,  everyone  who  joins  the 
Civil  Air  Patrol,  I  believe,  joins  the  Civil  Air  Patrol  in 
good  faith  for  the  duration,  and  he  may  be  assigned  to 
active  duty.  I  believe  the  least  that  he  could  be  assigned 
was  one  month,  and,  if  he  wished,  he  could  be  signed  up 
for  active  duty  for  the  duration.  However,  in  actual  prac- 
tice, many  of  them  who  decided  to  go  in  for  the  duration 
in  the  anti-submarine  patrol  came  back  after  a  few  weeks, 
sometimes  after  a  month,  sometimes  after  two  or  three 
months. 

Q.  Now,  following  your  last  conversation  with  Bob 
Speers  in  his  office  on  or  about  April  3rd — the  last  one 
you  had  in  his  office — do  you  have  that  in  mind? 

A.     Yes. 

Mr.  Roth :     Except  for  the  date. 

Mr.  Cooper:  Except  for  the  date.  I  understand  that 
he  doesn't  concede  the  date. 

Q.  By  Mr.  Cooper :  Is  it  not  a  fact  that  in  the  follow- 
ing phone  conversation  that  you  had  with  Bob  Speers  you 
told  him  [235]  definitely  that  you  had  made  up  your  mind 
not  to  do  the  picture,  because  you  felt  that  it  was  your 
duty  to  give  one  hundred  per  cent  of  your  time  to  war 
work,  and  therefore  you  were  signing  up  with  the  Civil  Air 
Patrol  for  the  duration? 
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A.     That  is  not  exactly  what  I  said.  I  am  (juite  sure. 

Q.     Did  you  say  that  in  effect? 

A.  I  said  to  Bob  Speers  what  1  had  repeated  to  him 
on  occasions  when  we  had  met  in  regard  to  the  picture 
"Fired  Wife,"  when  I  found  (nit  that  the  production  was 
not  what  it  had  been  represented  to  me  to  be,  and  1  said 
to  Bob  Speers  that  rather  than  waste  my  time  on  what  \ 
deemed  a  B  production,  which  Bob  said  was  an  A  pro- 
duction many  times — 1  said:  "I  do  not  feel  that  it  is  an 
A  production;  1  think  it  will  be  a  B  production  when  it 
comes  out,  and  rather  than  waste  my  time  on  such  a  pro- 
duction," which  he  knew,  "I  would  rather  By  for  Lock- 
heed bombers,  testing,  or  Hy  for  the  Civil  Air  Patrol." 

Q.  You  told  him  definitely  that  you  would  not  do  the 
picture,  didn't  you?  A.     I  did;  yes. 

Q.  You  didn't  tell  him  that  you  were  going  to  devote  a 
hundred  per  cent  of  your  time  to  the  war  effort,  in  sub- 
stance? A.     That  I  didn't  say. 

Q.  Mr.  Cummings,  I  show  you  Defendant's  Exhibit  A 
for  identification,  and  ask  you  if  that  is  your  signature? 
[236]  A.     That  is  my  signature. 

Mr.  Cooper:  T  now  offer  Defendant's  Exhibit  A,  here- 
tofore marked  for  identification,  in  evidence. 

Mr.  Roth:     We  make  no  objection. 

Mr.   Cooper :     That  is  all. 

The  Court:     It  may  be  marked  in  evidence. 
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[DEFENDANT'S  EXHIBIT  NO.  "A"] 

Universal  City,  California 
November  27,  1941 

Universal  Pictures  Company,  Inc. 
Universal  City,  California 

Gentlemen : 

Referring  to  paragraph  15  of  my  contract  of  employ- 
ment with  you  dated  November  21,  1938  please  be  ad- 
vised that  all  written  notices  w^hich  you  are  required  or 
may  desire  to  serve  upon  me  under  or  in  connection  with 
said  contract  may  be  addressed  to  me  at 

c/o  Oscar  Cummins, 
8511  Sunset  Boulevard, 
Los  Angeles,  California. 

Very  truly  yours, 

Robert  Cummings. 
(Robert  Cummings) 

[Endorsed]  :  Case  No.  3242-H-Civ.  Cummings  vs. 
Universal.  Deft's  Exhibit  No.  "A".  Date:  Jan.  4,  1944, 
for  Identification.  Date:  Jan.  5,  1944,  in  Evidence. 
Clerk,  U.  S.  District  Court,  Sou.  Dist.  of  Calif.  L.  Wayne 
Thomas,  Deputy  Clerk.    [243] 


vs.  Robert  Cimniiinys  507 

(Testimony  of  Robert  Cuniniings) 

Cross-Examination 

Q.  By  Mr.  Roth:  Mr.  Cumniings,  did  you  ever  sign 
up  for  active  duty  in  the  Civil  Air  Patrol? 

A.     No,  I  didn't. 

Q.  In  conversations  which  you  have  had  with  Mr. 
Bob  Spears  in  respect  of  your  war  service,  did  you  ever 
have  a  conversation  with  him  about  your  volunteering  to 
serve  as  a  pilot  in  the  United  States  Army? 

A.     I  am  sorry.     I  couldn't  get  all  of  that. 

(Question  read  by  the  reporter.) 

A.  I  believe  in  the  conxersation  that  we  had  in  his 
office  the  last  day,  w4iich  I  believe  was  the  one  that  lasted 
so  long,  it  seemed  to  me  several  hours,  1  talked  to  Bob  on 
the  subject  of  how  badly  I  felt  that,  because  of  my  age,  I 
was  not  allowed  to  enlist  in  any  of  the  tiying  activities  of 
the  Army  or  the  Navy.  And  Bob  told  me  at  the  time,  he 
said  that  1  shouldn't  feel  bad  about  that,  "because  I  think 
you  are  doing  a  swell  job  in  what  you  are  doing."  He 
said,  "However,  it  is  the  studio's  policy  to  not  try  to  in- 
fluence an  actor  one  way  or  the  other.  But  why  do  you 
feel  that  you  |237J  should  go  into  any  one  of  these  ser- 
vices?" And  I  said:  "It  isn't  a  (juestion  of  going  into 
them,  but  I  feel  very,  \ery  bad  about  it,  that  I  cannot  be 
accepted  either  as  a  cadet  or  in  flying  crews." 

O.  How  long  had  you  been  a  member,  a  volunteer 
member,  of  the  Civil  Air  Patrol? 

A.  To  that  date,  from  the  time  that  my  api)lication  was 
accepted  and  1  received  my  identitication  card  from  the 
CAP.  I  c.in't  say  the  exact  date,  as  the  identitication  card 
does  not  carry  the  exact  date,  but  it  was  some.  1  should 
say,  month  and  a  half  or  two  months,  something  like  that, 


508  Universal  Pictures  Company,  Inc.,  etc. 

(Testimony  of  Robert  Cummings) 

after  Pearl  Harbor  that  I  joined.  I  wouldn't  say  "joined" 
— I  sent  in  the  application  with  the  belief  that  it  would  be 
accepted. 

Q.  Was  it  approximately  from  January  or  February, 
1942,  up  to  the  time  you  had  this  conversation  with  Bob 
Speers  in  his  office,  that  you  were  a  volunteer  in  the  Civil 
Air  Patrol?  A.     Yes. 

Q.  And  during  all  that  time  you  had  been  making  pic- 
tures for  Universal? 

A.     Yes;  not  all  of  the  time. 

Q.  During  part  of  that  time,  when  they  requested  it, 
you  had  made  pictures  for  them?     Let  me  put  it  that  way. 

A.     Yes. 

Q.  Did  your  voluntary  duties  with  the  Civil  Air 
Patrol  [238]  interfere  in  any  way  with  your  right  to 
make  pictures? 

Mr.  Cooper :  Pardon  me  just  a  minute,  counsel.  I  am 
going  to  object  to  that,  on  the  ground  that  it  is  immaterial, 
because  I  am  afraid  we  are  liable  to  get  into  some  col- 
lateral matters  on  that  question.  I  will  withdraw  the  ob- 
jection, but  suggest  that  we  are  going  to  get  into  some 
collateral  matters  there. 

Mr.  Roth:  Rather  than  take  a  chance  on  getting  into 
collateral  matters,  I  would  rather  put  the  question  this 
way. 

The  Court:     Let  the  answer  go  out. 

Q.  By  Mr.  Roth:  Did  you  make  pictures  during  the 
period  of  time  that  you  were  a  volunteer  member  of  the 
Civil  Air  Patrol?  A.     Yes,  sir. 

Q.  You  testified,  in  answer  to  questions  by  Mr. 
Cooper,  that  you  had  a  conversation  with  Mr.  Speers  in 
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his  office  some  time  prior  to  .April  10th,  but  you  were 
unable  to  fix  the  exact  date;  is  that  correct? 

A.     That  is  correct. 

Q.  Can  you  fix  it  in  relation  to  the  number  of  days 
prior  to  April  10th — two  days  prior  to  April  10th,  or 
what  ? 

A.  1  think  it  was  probably  within  four  or  five  days 
before  April  10th.  I  can't  remember  the  exact  date.  1 
think  it  w^as  sometime  in  there.  [239 J 

Q.  How  did  you  happen  to  go  to  the  office  of  Bob 
Speers  ? 

A.  I  don't  remember  exactly  how  I  happened  to  go, 
whether  Bob  called  and  said  that  he  wanted  to  talk  to  me — 
I  think  that  was  probably  it,  as  I  think  back  over  the  con- 
versation that  followed.  I  think  Bob  called  me  and  t(jld 
me  that  he  wanted  to  talk  to  me  about  a  production.  And 
I  dropped  into  his  office  quite  often,  because  we  were  good 
friends,  and  I  don't  remember  how  this  happened. 

Q.  At  the  time  you  went  to  his  office  and  had  this 
conversation,  which  you  say  took  three  or  four  hours? 

A.     I  think  that  is  correct. 

Q.  As  nearly  as  you  can,  <^ive  the  court  the  entire  con- 
versation from  the  time  you  came  into  Mr.  Speers'  office 
until  the  time  you  left,  as  well  as  you  can  remember  it. 

A.     All  three  hours? 

Q.  As  much  as  yoh  can  remember  of  the  substance  of 
the  conversation. 

A.  As  I  said  before,  we  were  very  good  friends,  and 
naturally  there  were  many  subjects  discussed,  on  the  war, 
when  we  thought  we  would  win  the  war.  and  about  navi- 
gation and  things  1  was  teaching,  and  various  things  that 
Bobbie  Speers  was  interested  in,  in  regard  to  my  flying. 
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because  we  had  had  numerous  occasions  to  be  interested  in 
flying.     And   he   was   at  one   time   my   publicity   man   at 
Paramount,  and  we  went  back  into  the  days  when  we  were 
at  Paramount,  and  [240]  how,  at  one  time,  we  had  gone 
to  Lindsay,   CaHfornia,  to  crown  the   Orange  Queen  up 
there.     And  after   while  we  got    down    to    the    subject 
matter   of   why   I   was   there.     And   Bobbie,    I   am   sure, 
felt  that  he  didn't  want  to  hurt  me  by  telling  me  what 
he  was  forced  to  tell  me,  as  a  man  who  works  for  Uni- 
versal Pictures.     And  finally  we  got  around  to  the  sub- 
ject matter  of  the  production,  which  he  had  told  me  about 
sometime  earher,  "Fired  Wife,"  in  which  I  was  to  play 
this  part  of  "Hank."     And  he  said:     "Now,  Bobbie,  as 
I  told  you  before,  we  are  doing    everything    possible    to 
make  this  one  of  the  greatest  productions  we  have  made 
this  year.     It  is  going  to  be  a  big  picture."     And  he  said: 
"You  said  you  liked  the  script."     And  I  said:     "Well,  I 
didn't  say  exactly  that   I   liked  the   script.      I   only  said 
that  if  the  script  was  to  be  produced  under  the  circum- 
stances that  you  mentioned  before,.  I  think  it  had  a  chance, 
and  I  was  willing  to  use  my  time  to  make  the  production." 
And  he  said:     "Now,   you  know  we  are  going  to  now 
have  to  use  Charlie  Lamont  for  a  director."     And  I  think 
I  stated  about  that,  something  about  I  didn't  see  what  they 
had  to  use  him  for,  because  he  is  not  a  director,  back  and 
forth,  and  I  said:     "Please  forgive  me.     I  have  nothing 
against  Charlie  Lamont  personally,  but  I   only  feel  that 
Charlie  Lamont  is  not  a  man  who  is  capable  of  directing 
a  good  picture,  or  at  least  in  my  opinion  I  thought  so." 
And  Bobbie  said :     "Now,  Bobbie,  I  want  you  to  think 
this  over   [241]   carefully,  because  this  is  something  that 
is  important  to  me  and  it  is  important  to  you.     It  is  the 
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first  time  we  have  gotten  down  so  that  we  could  work  on 
amicable  terms  about  a  production  since  before  you  and 
Dan   Kelley  didn't  get  along  very   well."     And  he  said: 

T  have  volunteered  to  always  be  the  intermediary  between 
you  and  Dan  Kelley."  And  he  said:  "Now,  this  is  the 
first  time  we  have  gotten  together,  and  I  want  to  make  a 
go  of  it,  and  I  know  you  want  to  make  a  go  of  it."  .And 
I  said:  "Yes,  I  want  to  make  a  go  of  it.  but  I  am  not 
going  to  sacrifice  everything  I  have  built  up  for  years  to 
make  a  production  which  I  don't  feel  is  of  any  value  to 
me  or  to  the  public."  And  he  said:  'But  it  will  be  a 
good  picture.  Bobbie.  I  tell  you  the  studio  has  good  faith 
in  this,  and  they  believe  it  is  going  to  be  a  good  picture, 
and  I  believe  they  are  sincere  in  it."  And  he  said:  I 
know  at  times  we  have  had  difiiculties  and  troubles,  you 
and  Dan  have,  and  if  you  will  listen  to  me  we  can  get 
together  and  make  a  good  production  here."     And  I  said: 

"Bobbie,  I  am  willing  to  listen  to  you.  but  when  you  tell 
me  that  Charlie  Lamont  is  the  director,  and  now  I  learn 
for  the  first  time  that  Charles  Coburn.  who  was  employed 
at  the  studio,  is  not  going  to  be  in  the  picture,  and  that 
the  type  of  actress  of  Teresa  Wright  to  play  the  leading 
lady,  that  the  studio  was  going  to  attempt  to  put  in  the 
production,  is  now  not  going  to  be  in  it,  and  that,  instead 
of  Eddie  Rochester  Anderson  playing  the  valet,  [242] 
Mankan  ^loreland  is  going  to  play  it.  from  now  on,  and, 
besides  these  last  disturbing  facts.  I  hear  that  Charlie 
Lamont  is  directing  the  picture.  I  don't  feel  that  the  pro- 
duction is  going  to  be  a  big  production,  and  I  d<jn't  think 
the  studio  is  acting  in  good  faith.  I  think  the  only  reason 
that  I  was  told  this  information  about  all  this  fine  cast 
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and  this  director  that  was  mentioned" — it  was  mentioned 
at  the  time  that  there  would  be  a  director  comparable  to 
the  talent  of  Leo  McCarey  or  Frank  Borzage, — "and  now, 
since  these  people  that  I  consider  very  fine  in  the  industry 
are  not  going  to  be  in  the  picture,  I  think  the  budget  has 
definitely  been  cheapened,  and  I  think  the  shooting  sched- 
ule will  be  definitely  cut  down,  and  I  think  the  publicity 
budget  of  the  picture  will  be  cut  down,  and  the  fact  that 
you  offer  Diana  Barrymore  is  still  no  inducement  for  me 
to  want  to  do  the  picture."  And  Bobbie  said:  "I  under- 
stand the  way  you  feel,"  and  he  said,  "I  know  that  many 
people  in  the  industry  do  not  consider  Charlie  Lamont  a 
great  director,  but  he  is  coming  up,  and  I  think  in  a  few 
years  he  will  be  a  really  fine  director."  And  I  said: 
"Well,  in  a  few  years,  when  he  gets  to  be  the  director  that 
you  say  he  is  going  to  be,  I  will  be  very  happy  to  work 
with  him." 

Q.  Was  anything  said  by  Mr.  Speers  about  the  picture 
being  one  that  you  ought  to  do  for  the  war  effort? 

A.  No,  not  directly.  However,  Bobbie  did  say:  "I 
[243]  think  you  couldn't  do  a  greater  job  for  your  country 
than  making  a  picture  that  is  a  funny  picture  and  makes 
the  boys  in  the  camps  laugh."  And  I,  to  this,  replied  that 
I  felt  that  if  it  were  a  picture  that  was  definitely  some- 
thing that  the  government  was  inspired  about  and  wanted 
it  to  be  put  on,  and  if  it  were  something  that  was  definitely 
a  need  for  the  war  effort,  and  was  not  just  a  picture  to 
make  money  for  Universal  and  another  so-called  box  ofifice 
proposition,  that  I  would  be  happy  to  do  one  for  the  gov- 
ernment for  nothing,  that  I  didn't  care  who  played  in  the 
production  or  what  it  cost,  if  the  government  wanted  me 
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to  do  it,  but  that  this  was  not  the  case,  that  it  was  a  com- 
mercial proposition  between  Universal  and  the  exhibitors 
and  it  had  nothing-  to  do  with  the  war  effort. 

O.  Was  anything-  said  by  Mr.  Speers  in  that  conver- 
sation, in  any  part  of  that  conversation,  about  the  possi- 
bihty  of  your  suspension? 

A.  At  that  time  Bobbie  and  1  were  very  friendly,  and 
I  know  that  he  didn't  want  to  rile  me  or  ujjset  me,  because 
he  just  wouldn't  do  that.  However,  after  that,  I  think 
he  did  mention,  however,  during  the  course  of  the  conver- 
sation, that  it  would  be  a  painful  thing  for  him  to  see  this 
first  sort  of  reunion  between  himself  and  myself,  which 
meant  nothing  to  him  actually  in  a  monetary  way,  except- 
ing his  own  pride,  that  he  felt  that  he  would  hate  to  see  it 
fail,  and  that  such  an  act  on  my  part  of  refusing  to  do  the 
picture   [244  J   might  lead  to  a  suspension. 

Q.     Did  you  make  any  comment  on  that? 

A.  I  think  I  said  that  if  it  were  necessary  for  me  to 
be  suspended  because  of  such  a  production,  that  1  would 
just  go  on  and  t^y  for  Lockheed  or  for  the  Civil  Air  Patrol 
during  the  suspension,  because  I  didn't  feel  that  it  was 
worth  my  time  to  waste  it  making  a  picture  which  was 
definitely   crap. 

Q.  Was  anything  said  by  you  or  by  Air.  Speers  about 
talking  i.t  over  with  Oscar  Cummins  before  you  definitely 
refused  to  do  the  picture? 

A.  I  mentioned,  naturally,  that  I  always  talked  every- 
thing over  with  Oscar  before  1  did  anything. 

Q.  When  you  met  after  that  conversation  with  Mr. 
Speers,  you  had  a  conversation  with  Oscar  Cummins  in 
which  you  told  him  about  your  conversation  with  Bob 
Speers?  A.     Sure. 
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Q.     How  long  after? 

A.  I  can't  say  how  long  after.  I  imagine  it  was  a 
few  hours.  I  think  I  got  him  on  the  phone  as  soon  as  I 
got  home  that  evening,  and  I  believe  that  is  when  we 
talked.     I  couldn't  swear  to  that. 

Q.  Without  telling  us  about  the  conversation  with 
Oscar,  do  you  know  whether  Oscar  Cummins,  after  his 
conversation  with  you,  went  to  Universal  to  talk  to  Mr. 
Speers  or  somebody  there?  [245] 

A.  After  his  conversation  with  me? 
Q.  With  you.  Maybe  I  don't  make  myself  clear. 
After  you  reported  to  Oscar  Cummins  the  conversation 
you  had  had  with  Robert  Speers,  do  you  know  whether 
Oscar  Cummins  went  to  Universal  to  talk  to  anyone  at 
Universal  ? 

A.  That  I  am  not  sure  about.  I  know  he  did  go  to 
talk  with  him  about  it  and  about  the  director. 

Mr.  Cooper :  I  move  to  strike  the  answer  "he  did  go," 
as  hearsay,  and  a  conclusion  of  the  witness. 
The  Court:  It  sounds  like  a  good  objection. 
Mr.  Roth:  Yes,  your  Honor.  As  far  as  the  conversa- 
tion is  concerned,  it  is  a  good  objection,  but  it  does  show, 
of  course,  his  contact,  and  it  seems  that  it  doesn't  lie  very 
well  with  counsel  to  make  an  objection  on  the  ground  of 
hearsay,  because  most  of  the  evidence  put  in  by  the  de- 
fense, except  the  conversation  between  Mr.  Speers  and 
Mr.  Cummings,  is  hearsay. 

Mr.  Cooper:  If  your  Honor  please,  I  have  great  re- 
spect for  counsel,  but  I  do  resent  the  suggestion  that  I 
have  been  offering  evidence  here  which  is  not  admissible 
under  the  rules  of  evidence. 
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The  Court:  Let  me  see  if  we  can't  get  at  it  in  another 
way.  Are  you  seeking  to  learn  from  the  witness  whether 
or  not  he  was  subsequently  advised  that  Oscar  Cummins 
had  contacted  Mr.  Speers? 

Mr.  Roth:     Mr.  Speers  or  someone  at  Universal.  [246J 

The  Court :     1   will  allow   that  cjuestion. 

Q.  By  Mr.  Roth :  Do  you  know  whether  or  not  Mr. 
Oscar  Cummins  went  to  Universal  and  saw  someone  at 
Universal  with  respect  to  this  picture? 

The  Court :  No.  The  question  in  that  form  is  open 
to  the  criticism  that  has  been  interposed.  1  think  it  is 
proper  to  inquire  of  the  witness  whether  or  not  he  was 
advised  and  informed  to  the  effect  that  his  representative 
had  gone  to  Universal  to  contact  someone  there,  one  of  the 
officials. 

Mr.  Cooper :  May  I  inquire  of  counsel,  through  the 
court,  as  to  the  materiality  of  that?  It  occurs  to  me  that 
that  would  be  immaterial.  It  may  be  material.  I  just 
don't  understand  counsel's  purpose. 

Mr.  Roth:  All  we  expect  to  show  by  it  is  that  Robert 
Cummings  did  talk  to  Oscar  Cummins  after  he  left  Mr. 
Speers;  that  Oscar  Cummins  went  to  Universal  and  spoke 
to  someone  out  there  about  the  picture,  and  thereafter 
came  back  and  told  Robert  Cummings  about  the  confer- 
ence, and  then  Robert  Cummings  got  on  the  telephone  and 
told  Mr.  Speers  he  wouldn't  do  this  picture  and  had  the 
conversation  which  was  inquired  about. 

Mr.  Cooper :     Very  well.     1  understand  the  purpose. 

Q.  By  Mr.  Roth :  Did  Oscar  Cummins,  subsequent 
to  this  conversation,  advise  you  that  he  had  seen  some- 
one at  Universal  in  respect  to  this  picture?  [247 \ 
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A.  Not  exactly  that  he  had  seen  them,  but  I  know  he 
talked  to  somebody  else,  but  I  can't  say  whether  he  went 
there  in  person  or  not. 

Mr.  Cooper :  If  your  Honor  please,  I  move  to  strike 
the  answer  of  the  witness  as  a  conclusion,  and  obviously 
hearsay. 

The  Court :  Cummings'  statement  that  he  knows  Oscar 
Cummins  spoke  to  someone? 

Mr.  Cooper :     That  is  correct. 

The  Court:  Yes;  I  think  in  the  present  state  of  the 
record — Mr.  Cummings,  between  the  time  you  held  this 
lengthy  conversation  in  person  with  Mr.  Speers  and  the 
time  that  you  telephoned  Mr.  Speers  to  the  effect  that  you 
would  not  portray  the  role  of  ''Hank"  in  the  picture 
"Fired  Wife,"  did  you  speak  with  Mr.  Oscar  Cummins? 

A.     Yes,  sir. 

The  Court:  And  did  you  learn  from  him  that  he  had 
spoken  to  either  Mr.  Speers  or  some  agent  or  representa- 
tive of  the  Universal  Pictures  Company? 

A.     Yes,  sir. 

Q.  By  Mr.  Roth:  And  it  was  after  that  that  you 
had  your  telephone  conversation  with  Mr.  Robert  Speers 
to  which  you  have  already  testified;  is  that  correct? 

A.     Yes,  sir. 

Mr.  Roth:     That  is  all. 

Mr.  Cooper:     One  further  question.   [248] 
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Redirect  Examination 
Q.     By  Mr.  Cooper:     Did  you  ever  make  a  request  to 
the  studio  for  release  from  your  contract,  to  enter  military 
service? 

A.     Did   I   personally? 

Q.  Yes.  They  never  turned  you  down  on  that,  did 
they? 

Mr.  Roth:  Just  a  moment.  Let  us  have  one  question 
at  a  time. 

Mr.  Cooper:     All  right. 

Mr.  Roth:  Would  you  read  the  question,  Mr.  Re- 
porter ? 

(Question  read  by  the  reporter.) 

The  Court :     Let  us  get  back  to  the  prior  question. 

Mr.  Cooper:     That  is  all  right.  A.     No. 

Mr.  Cooper :     That  is  all. 

Mr.  Roth:     That  is  all. 

The  Court :  You  may  step  down.  May  I  inquire 
whether  you  have  some  additional  witnesses? 

Mr.  Cooper:  No,  if  your  Honor  please.  With  the 
exception  of  that  one  matter  that  is  still  pending  with 
respect  to  Mr.  Kelley,  the  defendant  is  about  to  rest. 

The  Court :  As  1  understand  it,  counsel  contemplate 
waiting  after  adjournment  this  afternoon  and  conferring 
with  the  reporter,  and  endeavoring  to  reach  some  conclu- 
sion respecting  the  matters  which  remain  in  abeyance? 

Mr.  Cooper:     That  is  correct,  your  Honor.   [249] 

Mr.  Roth:  Yes,  your  Honor.  1  think  we  will  be  able 
to  arrive  at  some  conclusion  within  a  few^  minutes. 

The  Court:  Is  it  contemplated  that  there  will  be  some 
further  testimony  by  way  of  rebuttal? 
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Mr.  Roth:  Yes,  your  Honor.  I  may,  by  way  of  re- 
buttal, put  Oscar  Cummins  on  the  witness  stand  to  testify 
to  a  number  of  conversations  he  had  with  Mr.  Muhl  and 
with  Mr.  Speers  at  Universal  or  over  the  telephone  be- 
tween the  dates  of  April  10th  and  May  29th.  And  I  may 
put  Robert  Cummings  on  in  rebuttal  for  some  direct  ques- 
tions, but  it  may  be  also  that  before  tomorrow  morning 
I  may  decide  to  rest  on  the  evidence  of  the  defendant,  as 
far  as  estoppel  is  concerned. 

The  Court:  Well,  then,  we  will  take  the  adjournment 
until  tomorrow  morning  at  10:00  o'clock. 

(Whereupon  an  adjournment  was  taken  until  10  o'clock 
a.  m.,  Thursday,  January  6,  1944.)    [250] 


Los  Angeles,  California,  Thursday,  January  6,  1944; 
10  a.  m. 

(Parties  present  as  before.) 

Mr.  Roth :  If  the  court  please,  after  the  adjournment 
last  night,  Mr.  Cooper  and  I  went  over  the  notes  of  the 
shorthand  reporter,  and  plaintiff  has  agreed  to  stipulate 
that  the  transcription  of  the  conversation  Mr.  Kelley  had 
with  Mr.  Thau  on  May  28th  might  be  received  in  evidence. 
Counsel  for  the  plaintiff  has  also  waived  the  demand  we 
made  upon  Mr.  Kelley  to  bring  in  the  records  of  transcrip- 
tions made  by  Mr.  Kelley  or  his  secretary  during  the 
month  of  May,  1943. 
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Mr.  Cooper:  If  your  Honor  please,  we  accept  the 
stipulation,  counsel.  I  might  say  that  my  recollection 
was  correct,  that  counsel  had  inquired  about  the  conver- 
sation, and,  with  the  court's  permission.  I  should  like  to 
read  the  conversation  into  the  record. 

The  Court:  Yes.  Now,  you  are  about  to  read  into 
the  record  the  transcript  made  in  the  defendant's  studio  of 
certain  conversations  had  between  the  witness  Kelley  and 
whom  ? 

Mr.  Cooper:     Benny  Thau,  of  M-G-M,  on  May  28th. 

The  Court:     It  is  just  one  conversation? 

Mr.  Cooper :     Just  one  conversation,  your  Honor. 

The  Court:     Very  well. 

Mr.  Cooper:  "Thau:  Did  they  talk  to  you  about 
Bob  [251]  Cummings — 

"Kelley:  Yes,  the  guy  is  on  suspension — he  just  re- 
fused to  do  a  picture  over  here,  and  it  is  one  of  those 
things  again — he  said  he  would  rather  do  pictures  on 
the  outside. 

"Thau:     Well,  we  have  a  great  part  here. 

"Kelley:  Well,  he  is  on  suspension  here — we  wouldn't 
let  him  go  on  the  outside — if  we  did  that  he  would  never 
do  a  picture  here.  He  claims  he  can't  do  a  picture  on 
account  of  being  in  the  army. 

"Thau:     Well,  we  could  use  him  here — 

"Kelley:     We  can't  do  that — he   is   under   suspension. 

"Thau:  Well,  when  we  have  such  cases  here  we  lift* 
the  suspension  until  the  part  is  finished  and  then  the 
suspension  is  resumed  when  he  finishes  the  role. 


520  Universal  Pictures  Company,  Inc.,  etc. 

"Kelley:  Yes,  Ben,  but  then  we  couldn't  get  anything 
here. 

'Thau:  Well,  I  don't  even  know  if  he  likes  the  pic- 
ture— if  you  have  nothing  for  him — 

"Kelley:     We  have  and  he  wouldn't  work — 

'Thau:     I  thought  that  picture  was  finished. 

"Kelley:  It  is  but  we  got  a  picture  now  we  could  put 
him  into.  You  know  what  we  are  up  against.  We  have 
to  use  the  Bog  Paiges  and  Alan  Curtis' — we  are  in  a  Hell 
of  a  fix. 

'Thau:  Well,  what  is  it  if  he  don't  work  for  you. 
Maybe  we  could  work  out  your  problem  for  you. 

"Kelley :  No — everything  was  fine.  He  did  the  Boyer 
[252]  picture  and  was  all  set  to  do  the  other — everything 
was  fine  and  he  was  tickled  to  death  and  two  days  before 
the  picture  was  to  start  he  called  and  said  he  couldn't  work 
— that  he  was  going  into  the  Civil  Air  Patrol — so  that's 
the  situation. 

'Thau:     Okay." 

Do  you  desire,  counsel,  that  we  offer  the  transcription 
in  evidence? 

The  Court:  At  least  it  will  be  available  for  reference 
purposes. 

-     Mr.  Cooper :     I  will  offer  it,  then,  as  defendant's  exhibit 
next  in  order,  for  the  purposes  of  reference. 

I  should  like  to  ask  the  plaintiff  one  more  question. 

The  Court:  Just  a  moment.  Let  us  mark  that  as  an 
exhibit  of  the  defendant.  It  will  be  Defendant's  Ex- 
hibit D. 
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[DEFENDANT'S  ICXHIBIT  NO.  "D"] 

TELEPHONE  CONVERSATION 

May  28th  (With  Benny  Thau) 

T — Did  they  talk  to  you  about  iiob  Cummings — 

K — Yes,  the  guy  is  on  suspension — he  just  refused  to  do 
a  picture  over  here  and  it  is  one  of  those  things 
again — he  said  he  would  rather  do  pictures  on  the 
outside 

T — Well,  we  have  a  great  part  here 

K — Well,  he  is  on  suspension  here — we  wouldn't  let  him 
go  on  the  outside — if  we  did  that  he  would  never  do 
a  picture  here.  He  claims  he  can't  do  a  picture  on 
account  of  being  in  the  army 

T — Well,  we  could  use  him  here — 

K — We  Can't  do  that — he  is  under  suspension 

T — Well,  when  we  have  such  cases  here  we  lift  the  sus- 
pension until  the  part  is  finished  and  then  the  susjien- 
sion  is  resumed  when  he  finishes  the  role 

K — Yes,  Ben,  but  then  we  couldn't  get  anything  here 

T — Well,  I  don't  even  know  if  he  likes  the  picture — if 
you  have  nothing  for  him — 

K — We  have  and  he  wouldn't  work 

T — 1  thought  that  picture  was  finished — 

K — It  is  but  we  got  a  picture  nov\-  we  could  i)ut  liim  into. 
You  know  what  we  are  up  against.  We  have  to  use 
the  Bob  Paiges  and  Alan  Curtis'  We  are  in  a  Mell 
of  a  fix. 

T — Well,  what  good  is  it  if  he  don't  work  for  you. 
Maybe  we  could  work  out  your  problem  for  you 
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K — No — everything  was  fine.  He  did  the  Boyer  picture 
and  was  all  set  to  do  the  other — everything  was  fine 
and  he  was  tickled  to  death  and  two  days  before  the 
picture  was  to  start  he  called  and  said  he  couldn't 
work — that  he  was  going  into  the  Civil  Air  Patrol — 
so  that's  the  situation 

T— Okay 

[Endorsed]  :  Case  No.  3242-H-Civ.  Cummings  vs. 
Universal  Defendant's  Exhibit  No.  "D"  in  Evidence. 
Date:  Jan.  6,  1944.  Clerk,  U.  S.  District  Court,  Sou. 
Dist.  of  Calif.    L.  Wayne  Thomas,  Deputy  Clerk.    [247] 

Mr.  Cooper:     I  just  have  one  question.  [253] 

ROBERT  CUMMINGS, 

a  witness  heretofore  duly  sworn  on  behalf  of  plaintiff, 
upon  being  recalled  for  further  examination,  testified  as 
follows : 

Further    Cross-Examination 

0.  By  Mr.  Cooper:  Did  you  at  any  time,  before  or 
after  April  10,  1943,  receive  permission  in  writing  from 
the  studio  to  leave  Los  Angeles? 

A.     Permission  from  the  studio? 

Q.     Yes. 

Mr.  Roth:     In  writing? 

Mr.  Cooper:     That  is  right. 

A.     I  can't  say  that  I  did. 

Mr.   Cooper:     That  is  all. 

Mr.   Roth:     No  questions. 

Mr.  Cooper:     The  defendant  rests,  your  Honor.   [254] 
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REBUTTAL. 
Mr.  Roth:     1  will  call  xMrs.  Cummins. 

ADELINE  CUMMINS, 

called  as  a  witness  on  behalf  of  defendant,  being  first  duly 
sworn,  testified  as  follows: 

The  Clerk :     Please  state  your  name. 

A.     Adeline  Cummins. 

Direct   Examination 

O.  By  Mr.  Cooper :  Mrs.  Cummins,  you  are  the  wife 
of  Oscar  Cummins?  A.     Yes,  sir. 

O.  And  where  did  you  reside  on  or  about  April  10, 
1943?  A.     810  Warner  Avenue. 

O.     At  that  time  did  you  have  a  maid  in  your  employ? 

A.     Yes. 

O.  On  or  about  April  10.  1943,  were  you  called  by 
Western  Union,  and  was  a  message  read  to  you  over  the 
telephone?  A.     No. 

Q.  I  will  show  you  a  telegram,  which  has  been  intro- 
duced in  evidence  here  as  Defendant's  Exhibit  B,  and  ask 
you  to  read  it.  A.     Aloud? 

O.  No — to  yourself.  Was  any  message  like  that  read 
[255]   to  you  on  April  10,   1943? 

A.     No,  it  was  not. 

O.  Was  any  message  like  that  read  to  you  on  April  1 1 , 
1943?  A.     No. 

Q.  Was  any  message  like  that  read  to  you  on  April 
12,  1943?  A.     No. 

O.  Do  you  know  whether  or  not  you  were  in  t(^wn  on 
April  10,  1943? 

A.  Since  the  date  has  arisen.  I  am  in  doubt  whether 
I  was  in  town.  I  think  1  was  in  Palm  Springs  at  that 
time. 
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Q.  When  you  are  out  of  town  is  tlie  maid  at  your 
home?  A.     Sometimes. 

Q.  Whether  you  were  in  town  or  out  of  town,  did 
your  maid  ever  tell  you  that  a  message  like  that  had  been 
delivered  at  the  house? 

A.     No,  she  never  told  me. 

Mr.  Cooper:     That  is  all. 

Mr.  Roth:  No  questions.  I  will  call  Oscar  Cum- 
mins.   [256] 

OSCAR  CUMMINS, 

a  witness  heretofore  duly  sworn  on  behalf  of  plaintiff, 
upon  being  recalled  as  a  witness  in  rebuttal,  testified  as 
follows : 

Direct  Examination 

Q.  By  Mr.  Roth:  I  think  you  have  been  sworn, 
haven't  you?  A.     Yes,  sir. 

O.  Mr.  Cummins,  did  you  ever  make  a  statement  to 
anyone  connected  with  PRC  between  the  dates  of  April 
10th  and  June  3rd,  1943,  that  Robert  Cummings  was  not 
available  for  a  picture,  because  he  was  in  the  air  shuttle 
service,  and  if  anyone  wanted  to  make  a  picture  with 
Robert  Cummings  they  would  have  to  call  the — 

A.     No. 

Mr.  Cooper:  To  which  we  object  on  the  ground  that 
it  is  immaterial. 

The  Court :     Let  the  answer  go  out. 

Mr.  Cooper:  It  is  not  material.  It  isn't  material 
what  he  told  the  PRC.  It  is  what  he  said  to  the  witness 
Muhl.  It  is  immaterial  what  he  said  to  PRC.  Mr.  Muhl 
testified  as  follows:     Muhl  testified  that  he  had  a  con- 
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versation  with  this  witness  on  May  28th.  in  which  this 
witness  said  to  him,  Miihl.  as  follows:  That  PRC.  a 
producing-  organization  that  he,  Cummins,  had  not  heard 
of  before,  had  called  him  and  asked  him  about  Cummings' 
availability,  and  that  he,  Cummins,  advised  them  that 
Cummings  was  engaged  [257]  in  work  in  connection  with 
the  air  shuttle  service,  and  if  anyone  wanted  him  they 
would  have  to  see  General  Arnold  of  the  Army  Air  Corps 
to  get  him. 

Mr.  Roth:  If  your  Honor  please,  even  from  the  state- 
ment which  was  read,  which  was  a  crystallization  of  a 
conversation  Muhl  had  with  Oscar  Cummins,  it  appears 
that  the  statement  was  made  to  PRC,  but  if  there  is  any 
ambiguity  it  is  settled  by  Muhl's  own  affidavit,  which  is 
on  file,  in  which  he  says  the  following,  on  page  2  of  his 
affidavit : 

"Prior  to  the  receipt  of  the  notice  sent  by  Robert 
Cummings  referred  to  above,  I  had  a  telephone  conversa- 
tion with  Oscar  Cummins,  the  attorney  and  personal 
representative  of  the  plaintiff,  on  March  28,  1^)43," — it 
is,  in  the  affidavit,  which  he  corrected — "at  or  about 
10:00  a.  m.  of  said  day.  I  told  Oscar  Cummins  that  1 
had  heard  a  rumor  that  Metro-Goldwyn-Mayer  was  inter- 
ested in  Robert  Cummings,  and  I  asked  him  if  he  knew 
anything  about  it.  Oscar  Cummins  stated  that  he  hadn't 
heard  anything  about  it,  but  that  P-R-C,  a  producing 
organization,  had  called  him  and  asked  about  Robert  Cum- 
mings' availability,  and  he  told  them  that  Cummings  was 
engaged  in  work  in  connection  with  the  establishment  of 
an  air  shuttle  service  and  that  if  anybody  wanted  him 
they  would  have  to  see  General  Arnold  of  the  Army  Air 
Corps  to  get  him." 
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First  I  want  to  find  out  whether  he  said  that  to  anyone 
at  PRC,  and  then  whether  he  repeated  that  to  Mr.  Muhl. 
[258] 

Mr.  Cooper:  My  position  is  that  whether  he  did  or 
did  not  mention  that  to  PRC  or  anyone  else  is  immaterial. 
The  only  materiality  here  is  whether  or  not  he  did  make 
the  statement  to  Muhl. 

The  Court:  First  of  all,  does  the  defense  contend  that 
this  witness  made  any  such  statement  to  PRC?  If  you 
make  no  such  contention,  I  will  sustain  the  objection. 

Mr.  Cooper :     We  don't  know,  if  your  Honor  please. 

The  Court:  Will  you  make  any  argument  to  that 
effect? 

Mr.  Cooper:     No,  your  Honor. 

Mr.  Roth:     I  will  withdraw  the  question. 

Mr.  Cooper:  We  cannot  do  so,  on  the  state  of  the 
record. 

The  Court:     That  clears  up  the  ambiguity. 

O.  By  Mr.  Roth:  Did  you  ever  say  to  Mr.  Muhl, 
substantially  or  in  effect,  on  May  28,  1943,  or  at  any  other 
time,  any  of  the  following:  "Oscar  Cummins  stated  that 
he  hadn't  heard  anything  about  it,  but  that  P-R-C,  a 
producing  organization,  had  called  him  and  asked  about 
Robert  Cummings'  availability,  and  he  told  them  that 
Cummings  was  engaged  in  work  in  connection  with  the 
establishment  of  an  air  shuttle  service  and  that  if  any- 
body wanted  him  they  would  have  to  see  General  Arnold 
of  the  Army  Air  Corps  to  get  him"? 

Did  you  ever  make  that  statement  to  Mr.  Muhl,  sub- 
stantially or  in  effect?  A.     No. 

O.  Did  you  ever  make  that  statement  to  anyone,  [259] 
substantially  or  in  effect? 
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Mr.  Cooper:  That  is  ()l)jected  to  as  immaterial, 
whether  he  made  it  to  anyb(xiy  else  or  not. 

The  Court:      1  am  inclined  to  think  so. 

Mr.  Roth :     Suppose  he  made  it  to  Kelley. 

Mr.  Cooper:  If  he  made  it  to  Kelley,  you  should 
have  put  Mr.  Kelley  on  the  stand  to  testify  to  it. 

O.  By  Mr.  Roth:  All  right.  Did  you  have  a  con- 
versation with  Mr.  Muhl  and  Mr.  Speers  shortly  before 
April  12,  1943?  A.     Yes. 

O.     You  did  have?  A.     Yes. 

Q.     Where  did  the  conversation  take  place? 

A.     In  Mr.  Muhl's  office. 

Q.     Mr.  Speers  was  present? 

A.     Mr.  Speers  was  present. 

Q.     Anyone  else  there? 

A.     No;  just  the  three  of  us. 

O.     State  what  was  said. 

A.  Bob  Cumming-s  had  called  me  on  the  phone  and 
told  me  the  way  they  had  changed  the  picture,  and  asked 
me  if  I  wouldn't  go  over  and  try  to  intercede  and  get  the 
original  cast,  and  have  a  director  of  comparable  standing, 
which  merits  his  direction.  And  I  called  Bob  Speers  on 
the  phone  and  made  the  a])pointment  with  Bob  Speers 
and  Eddie  Muhl,  and  went  over  and  saw  them  in  Eddie 
Muhl's  office,  and  told  [260]  them  the  fact  that  Boh 
couldn't,  under  any  circumstances,  make  a  i)icture  with  a 
man  like  Charlie  Lamont,  and  they  both  at  that  time  told 
me  that  Charlie  Lamont  was  not  a  good  director,  that 
they  knew  it,  that  the  studio  was  trying  to  build  him  up, 
and  I  asked  Eddie  Muhl  directly.  'Tf  you  will  please  get 
me  a  good  director  1  will  intercede  with   Bob  and  have 
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him    make    the    picture,"    and    Eddie    Muhl    said,    ''It    is 

CharUe  Lamont,  and  that  is  it,"  and  I  left  it  there. 

0.  Was  there  anything  said  in  that  conversation  by 
you  or  by  either  you  or  Mr.  Muhl  or  Mr.  Speers  about 
the  Civilian  Air  Patrol,  or  the  fact  that  Robert  Cum- 
mings  was  going  into  the  armed  service? 

A.     No,  there  was  no  such  thing. 

O.  You  are  familiar  with  Defendant's  Exhibit  A,  the 
telegram  of  April  10th,  which  was  introduced  in  evidence 
here?  It  is  April  that  I  am  referring  to.  Did  you  re- 
ceive a  copy  of  that  telegram  on  April  10th? 

A.     No. 

O.  Were  the  contents  of  that  telegram  transmitted  to 
you  in  any  way  on  April  10th?  A.     No. 

O.     Did  you  receive  it  on  April  11th?  A.     No. 

Q.  Were  the  contents  of  the  wire  transmitted  to  you 
in  any  way  on  April  11th?  A.     No.    [261] 

O.     Did  you  receive  it  on  April  12th?  A.     No. 

O.  Were  the  contents  of  that  telegram  transmitted 
to  you  in  any  way  on  April  12th?  A.     No. 

Q.     When  was  the  first  time  you  heard  about  it? 

A.  The  first  time  I  heard  about  that  telegram  was 
when  you  called  me  recently  and  asked  me  if  I  had  ever 
heard  of  it. 

O.     Did  I  ask  you  to  search  your  files  for  a  copy  of  it? 

A.     Yes. 

O.     Did  you  find  any?  A.     No. 

Q.  Did  you,  in  any  conversation  you  had  with  Mr. 
Muhl,  or  that  you  may  have  had  with  Mr.  Speers,  or  that 
you  may  have  had  with  Mr.  Ward  or  Mr.  Speers,  be- 
tween April  5th  and  June  3,  1943,  ever  say,  in  substance 
or  effect,  anything  to  the  effect  that  Robert  Cummings 
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was  unavailable  because  he  had  joined  the  Civil  Air  Patrol 
for  the  duration  of  the  war?  A.     No. 

O.  Or  that  he  had  joined  the  air  forces  of  the  United 
States  for  the  duration  of  the  war?  A.     No, 

O.  You  heard  read  into  evidence  yesterday  a  stipula- 
tion as  to  telephone  conversations  between  yourself  and 
Mr.  Muhl  [262]  between  the  dates  of  April  lOth  and  June 
3,  1943?  A.     Yes,  T  did. 

O.  In  any  of  those  telephone  conversations  was  any- 
thing said  by  you  or  Mr.  Muhl  to  the  effect  that  Robert 
Cummings  was  unavailable  by  reason  of  the  fact  that  he 
had  joined  the  air  forces  of  the  United  States  or  that  he 
had  joined  the  Civil  Air  Patrol  for  the  duration  of  the 
war?  A.     Absolutely  not. 

Mr.  Roth :     Cross  examine. 

Cross-Examination 

O.  By  Mr.  Cooper:  You  did  know,  did  you  not, 
that  Bob  Cummings  had  been  instructed  to  report  at  10 
o'clock  on  April  12th  at  the  offices  of  Mr.  Dan  Kelley, 
didn't  you? 

A.  I  think  either  Bob  Speers  or  Eddie  Muhl  told  me 
that. 

O.     When  did  they  tell  you  that? 

A.  I  think  that  was  in  tlie  conversation  Muhl  related 
yesterday,  on  April  13th.     I  am  not  certain  of  the  date. 

O.  No.  I  mean  before  the  13th,  didn't  you  know  that 
Robert  Cummings  had  been  instructed  to  report  at  Dan 
Kelley's  office?  A.     No. 

O.     On  April  12th,  at  the  hour  of  10  o'clock  a.  m.? 

A.     No. 
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O.  Do  you  know  where  Bob  Cummings  was  on  the 
10th  of  April,  1943?    '        A.     I  don't  know.  [263] 

Q.  As  a  matter  of  fact,  you  know  that  he  was  out  of 
the  city,  don't  you? 

A.     On  the  contrary,  I  think  he  was  in  town. 

O.  What  makes  you  think  that?  Do  you  have  some 
recollection  of  his  being  in  town  on  April  10th? 

A.  The  only  recollection  I  have  is  that  during  the 
controversy  in  reference  to  the  picture  called  "Fired  Wife," 
I  was  in  touch  with  Bob  constantly,  and  I  feel  certain 
that  he  was  around  town. 

O.     That  is  just  a  feeling  you  have? 

A.     It  is  my  best  recollection. 

Q.  As  a  matter  of  fact,  the  controversy  and  the  con- 
versations about  whether  he  would  or  would  not  perform 
the  role  of  ''Hank"  in  "Fired  Wife"  occurred  about  the 
3rd  or  the  5th  of  April;  isn't  that  correct? 

A.  I  can't  state  the  time,  because  I  don't  have  any 
memoranda,  but  I  am  confident  that  Bob  Speers  and  my- 
self discussed  that  up  until  the  last  moment. 

O.  Did  you  have  this  conversation  with  Ed  Muhl  on 
the  13th  of  April? 

Mr.  Roth:  Pardon  me.  You  promised  me  copies  of 
those. 

Mr.  Cooper:  I  don't  recall  that  I  promised  you.  If  I 
did  it  slipped  my  mind. 

Mr.   Roth :     I   would  just  like  to   follow  you. 

Mr.   Cooper:     Certainly.     That   is   perfectly  all   right. 

Q.  By  Mr.  Cooper:  At  12:40  p.  m.  on  April  13, 
1943,  [264]  although  the  time  is  immaterial,  did  you  tell 
him —  Well,  let  me  read  the  whole  thing  and  ask  you  if 
this  happened,  in  substance  or  effect:     Ed  Muhl  admitted 
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you  and  told  yon  that,  following  up  Robert  Cuniniings' 
talk  to  Bob  Speers  over  the  teleplione,  that  he  was  in  the 
CAP  for  the  duration,  and  that,  in  effect,  he  would  not 
report  for  his  role  in  the  photoplay  "Fired  Wife,"  that 
we,  meaning  Universal,  had  wired  Cummings  to  report 
yesterday  morning  to  Dan  Kelley.  and  that,  of  course,  he 
failed  to  do  so,  and  that  we,  to  establish  a  clear  position, 
intended  to  suspend  him  from  the  payroll  as  of  that  date, 
and  you  said  that  that  was  entirely  proper.  \uu  further 
stated  that  you  were  sick  at  the  situation  which  had  arisen, 
and  that  you  would  talk  to  Ijob  about  it,  and  you  were  try- 
ing to  get  him  to  come  in  and  have  a  further  discussion 
with  Bob  Speers  and  himself.  And  at  this  point  Ed  Muhl 
told  you  that  they  were,  of  course,  going  forward  with 
their  plans  to  recast  the  role,  and  you  said  that  you 
understood  that  they  would  have  to  do  this,  but  you  didn't 
think  this  situation  was  fair  to  Bob  or  to  the  studio  or 
to  Bob's  country,  and  you  would  like  to  straighten  it  out. 
Did  you  have  that  conversation,  in  substance  or  effect? 

A.  There  was  a  conversation,  but  there  is  so  much  in 
there  that  never  occurred  that  it  is  astonishing. 

Mr.  Cooper :     I  will  give  him  this. 

The  Court:  May  I  suggest,  in  view  of  the  witness' 
[265]  answer,  that  you  let  him  pick  out  those  portions  of 
the  alleged  conversation  which  the  witness,  on  the  one 
hand,  concedes  took  place,  either  in  substance  or  effect, 
and  the  portions  which  he  is  prepared  to  state  were  not 
part  of  any  such  conversation. 

The  Witness:  T  am  presuming  tliat  this  conversation 
took  place  on  the  13th  uf  April,  at  whicli  time  luldic  Muhl 
called  me  on  the  phone,     in  the  first  place,  there  was  never 
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any  discussion  about  the  CAP,  and  never  any  discussion 
about  Bob  going  in  for  the  duration.  He  told  me  that 
they  were  going  to  suspend  Bob.  I  offered  no  statement; 
I  wasn't  advising  them.  We  didn't  discuss  the  suspen- 
sion any  further  than  that.  He  told  me  they  were  going 
to  suspend  Bob.  Here,  if  your  Honor  please,  this  is 
underscored. 

Mr.  Cooper:     That  is  my  underscoring. 

A.  (Continuing)  There  was  no  statement  to  the 
effect  at  that  time  that  I  was  still  trying  to  get  Bob  to 
come  in,  because  they  knew,  after  I  left  the  studio — 

Mr.   Roth:     Don't  guess  at  what  they  knew. 

The  Court:     Let  that  part  go  out. 

A.  (Continuing)  I  told  him  that  the  situation  was 
very  unfair  to  Bob,  because  of  the  promises  that  were 
made  and  the  promises  that  were  broken. 

Q.  By  Mr.  Cooper :  Was  anything  mentioned  to  you 
on  April  13th  about  a  wire  having  been  sent? 

A.     No,  sir.  [266] 

Q.  At  any  time  on  April  10th,  or  up  to  and  including, 
we  will  say,  April  15th,  was  any  mention  ever  made  in 
any  conversation  about  a  wire  that  had  been  sent  to  Bob 
Cummings?  A.     No,  sir. 

Mr.  Cooper:  If  your  Honor  please,  it  is  my  recol- 
lection that  the  witness  testified,  when  I  first  started  to 
cross-examine  him,  that  the  only  thing  mentioned  about  a 
wire  was  in  a  conversation  with  Ed  Muhl.  Could  I  have 
the  reporter  read  that  back  to  me? 

The  Court:  I  think  you  will  find  that  there  is  no 
reference  to  a  wire,  but  I  will  let  the  reporter  go  back  and 
read  that  portion  of  the  testimony. 
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Mr.  Cooper:  I  won't  waste  the  time  of  the  court. 
The  record  will  speak  for  itself. 

O.  Now,  did  you  talk  to  Ed  Muhl  on  or  about  May 
28th  on  any  subject?  A.     No. 

Q.     What  makes  you   so  positive  about  it? 

A.     Because  I  know  1  didn't  talk  to  him  on  May  28th. 

O.  Did  you  talk  tu  him  at  all  on  the  telephone  at  any 
time  between  April  13th  and  May  28th?  A.     Yes. 

O.     Approximately  how  many  times? 

A.  I  don't  know  how  many  times,  but  1  know  he  called 
me  in  the  middle  of  May  and  asked  me  if  I  knew  that 
Robert  Cummings —  [267] 

O.  I  am  not  asking  you  for  the  conversation.  I  am 
asking  you  when  you  had  the  conversation. 

A.     I  think  that  was  in  the  middle  of  May. 

O.     About  the  middle  of  May,  about  May   15th? 

A.     I  don't  know. 

O.  I  do  not  want  to  hold  you  down  to  that  date,  Mr. 
Cummins,  but  you  said  al:)out  the  middle  of  May,  and  so  I 
say,  on  or  about  May  15th.  Is  that  fair  enough?  The 
middle  of  May.  All  right.  Sometime  the  middle  of  May 
did  you  have  a  conversation  with  him,  to  the  best  of  your 
recollection,  on  the  telephone,  between  the  middle  of  May 
and  the  last  part  of  May?  A.     Yes. 

O.  All  right.  Will  you  fix.  then,  the  approximate 
date,  to  the  best  of  your  present  recollection,  when  the 
next  conversation  took  place  between  the  middle  of  May 
and  the  last  of  May? 

A.  It  was  the  latter  part  of  May,  around  the  25th  or 
26th. 

O.  Do  you  have  some  way  of  fixing  the  date  of  May 
25th  or  Mav  26th  in  your  mind?  A.     Yes. 
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Q.     How  do  you  fix  that  date? 
'    A.     I   had  luncheon  with  Mr.   Muhl  and  one  of  the 
other  executives  of  the  studio,  an  Army  captain,  at  Uni- 
versal Studio.  [268] 

Q.  I  take  it  that  you  know,  or  at  least  you  have  testi- 
fied that  on  or  about  the  26th  of  May  you  made  a  request 
for  the  check  of  Bob  Cummings? 

A.     That  is  correct. 

Q.  With  reference  to  the  date  of  that  request,  when 
did  you  have  luncheon  with  this  Army  captain  and  Ed 
Muhl?  A.     On  the  same  day. 

Q.  Did  you  make  any  reference  on  that  day  to  the 
check,  that  you  were  requesting  a  check  for  Robert  Cum- 
mings ? 

A.  No.  I  left  the  luncheon  and  went  back  to  Mr. 
Muhl's  office,  and  left  his  office  on  or  about  2:30,  and 
went  over  to  the  paymaster  and  asked  for  it,  and  it 
wasn't  there,  and  I  went  into  Mr.  Steinberg's  ofifice  and 
asked  him  if  Bob's  check  was  ready,  and  he  looked  in  his 
files,  and  he  came  back  and  said,  ''No;  Bob  is  still  under 
suspension." 

O.  You  knew,  then,  on  the  occasion  when  you  were 
having  lunch  with  Ed  Muhl  that  you  were  going  to  make 
a  request  for  the  check,  didn't  you? 

A.  I  knew  I  was  going  to  ask  for  Bob's  pay,  which 
he  was  legally  entitled  to. 

Q.  You  knew  he  was  under  suspension,  didn't  you,  at 
least  from  the  notices  that  had  been  sent  by  the  studio? 

A.  I  knew  he  was  under  suspension  for  five  weeks 
and  two  days,  from  the  notice. 
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O.     Vou  received  the  notice  of  May  18th,  did  you  not. 
putting"  him  on  suspension?    [269] 

A.     T  don't  remember  the  date   1   received   the  notice. 

O.     I  will  read  you  the  one  of  May  18th. 

Mr.  Roth :     We  will  stipulate  that  it  was  sent. 

Mr.  Cooper:     I  want  to  read  it  to  him. 

Mr.  Roth:  I  will  stipulate  to  the  date.  I  am  not 
suggesting"  that  you  do  not  read  it  to  him. 

Mr.  Cooper:     Thank  you  very  much,  counsel. 

O.     By  Mr.  Cooper:     Did  you  not  receive  this  notice 
before  May  26th,  the  notice  dated  May  18th,  as  follows: 
"Mr.  Robert  Cummings 
c/o  Mr.  Oscar  Cummins 
9441  Wilshire  Blvd., 
Beverly  Hills,  California. 
Dear  Mr.  Cummings : 

"Your  employment  under  your  contract  of  employment 
with  us  dated  November  21,  1938,  as  heretofore  amended, 
has  been  suspended  by  reason  of  your  failure,  refusal 
and/or  neglect  to  perform  your  obligations  under  said 
contract,  as  amended,  for  a  period  of  five  weeks  and  two 
days  commencing  April  12,  1943.  This  is  to  notify  you 
that  we  have  elected  to  and  do  hereby  exercise  the  right 
granted  under  the  terms  of  said  contract,  as  amended,  to 
extend  the  term  of  your  employment  thereunder  for  a 
period  equivalent  to  the  suspension  by  reason  of  said 
failure,  refusal  and/or  neglect.  Your  employment  under 
said  contract,  as  amended,  will  be  further  susi)ended  dur- 
ing the  continuance  of  your  present  failure,  |270|  refusal 
and/or  neglect  to  [>erform  your  obligations  thereunder." 

You  received  that?  A.     Yes. 

Q.     You  read  it?  A.     Yes. 
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Q.  You  knew  then  that  Universal  was  of  the  beUef, 
at  least,  that  Robert  Cummings  was  under  suspension, 
didn't  you? 

Mr.  Roth:  That  is  objected  to  as  calling  for  a  point 
of  law,  and  as  to  what  Universal  knew. 

The  Court:  I  think  the  question  in  its  present  form 
is  open  to  that  criticism,  and  the  objection  is  sustained. 

Mr.  Cooper:     Very  well. 

O.  By  Mr.  Cooper:  What  did  that  notice  mean  to 
you  ?  A.     Nothing. 

Q.     You  are  a  lawyer?  A.     Yes. 

Q.     You  have  been  admitted  to  practice  for  how  long? 

A.     24  years. 

Q.  Did  you  expect  to  get  the  check  when  you  went 
there?  A.     Absolutely. 

Q.     You  went  there  for  that  purpose?  A.     Yes. 

Q.     For  no  other  reason? 

A.     For  no  other  reason.   [271] 

O.  Didn't  you  go  there  for  the  purpose  of  merely 
establishing  the  fact  that  there  was  no  check  there? 

A.     Absolutely  not. 

Q.  Why  didn't  you  go  back  to  Ed  Muhl  and  ask  him 
about  it? 

A.  There  was  no  need  for  me  to  go  back  and  discuss  a 
check  that  was  supposed  to  be  there. 

O.  You  had  done  that  before  and  you  got  the  matter 
straightened  out,  hadn't  you? 

A.  Never  on  a  question  of  a  check  that  was  due  to 
Bob  for  salary. 

O.  You  had  some  other  people  call  out  there,  did 
you  not?  A.     Certainly. 
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Q.  And  you  had  one  of  those  conversations  recorded, 
didn't  you? 

A.     What  do  you  mean  "recorded"? 

O.  Vou  had  somebody  hsten  on  an  extension  line  and 
take  it  down? 

Mr.  Roth:  That  is  assuming  a  fact  not  in  evidence. 
He  listened  in  and  somebody  else  called. 

Q.  By  Mr.  Cooper:  You  listened  in  when  somebody 
else  called,  didn't  you?  A.     Yes,  sir. 

O.  Was  that  for  the  purpose  of  getting  the  check,  or 
for  the  purpose  of  proving  that  the  check  wasn't  ready? 
[272] 

Mr.  Roth :  I  object  to  what  the  motive  was,  as  im- 
material. 

O.     By  Mr.  Cooper:     Why  did  you  do  that? 
Mr.  Roth:     The  same  objection. 

Mr.  Cooper :  I  think  his  motive  is  very  important  in 
this  case,  it  being  an  equitable  matter. 

The  Court:  It  is  not  clear  to  me.  1  will  let  the 
witness  answer. 

A.  I  couldn't  believe  that,  after  all  these  professions 
and  statements  of  great  love  and  affection  and  concern 
about  Bob's  welfare,  that  the  studio  would  deliberately  go 
and  withhold  his  pay  that  was  due  him. 

O.  By  Mr.  Cooper:  \'ou  knew,  did  you  not,  that 
Universal  wanted  the  use  of  his  services? 

Mr.  Roth:  just  a  moment.  That  is  objected  to  as 
assuming  a  great  deal   that   is   not   in  evidence. 

Mr.  Cooper :  We  ha\e  a  right  to  assume  things  that 
are  not  in  evidence  on  cross  examination. 
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The  Court:  I  think  the  question  asks  the  witness  to 
testify  to  what  was  in  the  minds  of  the  studio  officials, 
and  I  think  the  objection  is  well  taken. 

Mr.  Cooper :     I  am  asking  what  his  state  of  mind  was. 

The  Court:     What  was  the  question? 

(Question  read  by  the  reporter.) 

Mr.  Cooper:     I  will  withdraw  it. 

O.  By  Mr.  Cooper:  You  believed,  did  you  not, — I 
am  asking  for  your  belief — that  the  studio  was  anxious 
to  [273]  use  his  services? 

Mr.  Roth:  Objected  to  as  immaterial,  whatever  his 
belief  was,  and  all  the  evidence  is  to  the  contrary,  and 
the  statement  made  in  counsel's  own  brief  was  to  the 
effect  that  they  didn't  think  they  could  get  his  services. 

Mr.  Cooper:  That  is  true,  but  they  wanted  them, 
nevertheless. 

The  Court:  Did  you  have  any  fixed  belief  on  the 
subject? 

A.     No,  I  didn't  have  any  fixed  belief  on  that  subject. 

O.  By  Mr.  Cooper:  Now,  on  May  26th,  when  you 
made  the  request  for  the  check,  you  were  told,  were  you 
not,  that  there  was  no  check  for  Bob  Cummings,  that  he 
was  on  suspension?  A.     That  is  correct. 

O.  Why  did  you  have  these  other  people  call  up  after- 
wards ? 

A.  I  just  told  you  that  T  couldn't  believe  that  a 
studio  that  had  professed  such  a  great  interest  in  a  man 
and  made  all  the  promises  they  made  would  keep  him 
under  suspension,  when  they  knew  that  legally  they  had 
to  put  him  back  on  salary. 

O.     Why  didn't  you  call  Ed  Muhl? 
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Mr.  Roth:  Objected  to  as  immaterial.  There  was  no 
duty  to  call  Ed  Muhl.  and  the  state  of  mind  of  the  wit- 
ness is  immaterial. 

The  Court:  It  is  not  clear  to  me  why  either  the  [274] 
plaintiff  or  anyone  representing  him  was  called  upon  to 
take  up  this  matter  further  with  Mr.  Muhl  or  any  other 
representative  of  the  studio.  I  may  have  missed  some- 
thing in  the  evidence,  but .  my  present  appraisal  of  it 
doesn't  point  out  wherein  there  was  any  duty  or  obligation 
to  call  on  any  of  the  officials. 

Mr.  Cooper:  If  your  Honor  please,  this  is  an  equit- 
able action.  They  are  not  asking  for  relief  at  law.  They 
are  asking  to  have  this  contract  terminated.  They  must 
come  into  a  court  of  equity  with  clean  hands,  and  all  of 
their  actions  must  have  been  in  good  faith.  It  certainly 
goes  to  the  good  faith  of  this  witness,  whether  or  not  at  all 
times  in  the  past  all  matters  of  this  sort  were  taken  up 
with  Ed  Muhl  and  the  contract  department,  and  he  knew 
it.    There  is  testimony  here  to  that  effect. 

The  Court:  Very  well.  I  still  don't  grasp  what  there 
is  about  equitable  principles  with  respect  to  a  contract  and 
the  termination  thereof  on  the  part  of  one  of  the  con- 
tracting parties,  where,  if  a  breach  has  been  committed 
by  one  side,  the  other  is  called  ujxjn  to  do  anything.  That 
may  have  been  a  method  of,  shall  we  say,  repairing  the 
breach. 

Mr.  Cooper :     That  is  correct. 

The  Court:  Hut  T  am  still  at  a  loss  to  figure  out 
wherein,  either  upon  ])rinciples  of  good  faith  or  any  other 
legal  doctrine,  the  party  injured  as  the  result  of  an  [275] 
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alleged  breach  by  another  party,  is  called  upon  to  do  any- 
thing further  about  it. 

Mr.  Cooper :  Well,  if  your  Honor  please,  the  point  that 
I  make  is  this:  Had  he  gone  to  Ed  Muhl  or  any  of  the 
persons  who  had  the  authority  to  do  it,  he  knew,  and  he 
knows  it  in  his  heart  right  now,  that  they  would  have  given 
him  the  check  immediately,  if  he  had  told  them  that  he  was 
ready,  able  and  willing  to  work. 

The  Court:  Isn't  that  an  argument  to  be  made,  per- 
haps, when  we  come  to  appraise  the  evidence?  Now,  it 
seems  to  me  that  at  least  this  much  has  been  made  clear  by 
one  or  more  of  the  defendant's  employees;  the  studio  took 
a  position  to  the  effect  that  the  plaintiff  was  suspended, 
according  to  the  defendant's  theory  and  according  to  the 
testimony  of  some  of  its  witnesses,  first,  that  the  plaintiff 
was  suspended  for  the  time  required  to  complete  the  pic- 
ture "Fired  Wife";  and,  secondly,  he  was  suspended  for 
the  duration  of  the  war. 

Mr.  Cooper:  May  I  interrupt,  your  Honor,  on  that 
point  ? 

The  Court:  Well,  let  me  state,  shall  we  say,  my  ap- 
praisal of  the  evidence  as  I  presently  see  it,  because  it  may 
help  us  in  determining  the  matter. 

Mr.  Cooper:     Yes. 

The  Court:  My  recollection  is  not  clear  as  to  which  of 
these  employees  actually  issued  the  order  for  the  suspen- 
sion, but  the  suspension  was  for  the  duration  of  the  war, 
according  [276]  to  the  testimony,  at  least,  as  I  construe  it. 
Now,  I  am  at  a  loss  to  know  upon  what  legal  principle  the 
party  adversely  affected  thereby  was  called  upon  to  try — 
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and  perhaps  failed,  but  at  any  rate  it  is  purely  specula- 
tive— to  try  to  convince  his  employer  to  change  his  ixisi- 
tion. 

Mr.  Cooper:  Well,  for  this  reason,  if  your  Honor 
please — the  part  I  wanted  to  interrupt  your  Honor  about 
was  this,  but  sometimes  when  I  don't  interrupt  on  a  par- 
ticular point  I  forget  it  later — Your  Honor  says  the  studio 
suspended  him,  first,  during  the  period  that  would  be  neces- 
sary for  someone  else  to  portray  the  role  of  "Hank,"  and, 
secondly,  for  the  duration.  I  don't  know  whether  it  makes 
any  difference  in  your  Honor's  mind  which  came  first,  but 
the  notice  said,  first,  that  he  was  suspended  for  his  failure 
to  report,  and,  secondly,  he  was  suspended  for  the  period 
it  took  to  portray  the  role.  I  don't  know  whether  it  makes 
any  difference  in  your  Honor's  mind. 

The  Court:     No,  it  does  not. 

Mr.  Cooper:  But  I  thought  maybe  your  Honor  placed 
some  significance  on  it. 

The  Court:  Perhaps  we  can  say  that  in  speaking  off- 
hand we  are  not  altogether  accurate  in  our  choice  of 
phraseology.  What  1  had  endeavored  to  say  was  that  one 
or  more  of  the  studio  officials,  according  to  their  testimony 
suspended  the  plaintiff,  if  not  on  two  different  dates,  at 
least  have  undertaken  to  tell  us  for  two  periods.  The  first 
of  the  two  1277]  periods — 1  am  not  speaking  now  as  to 
chronology — but  one  of  the  periods  related  to  or  embraced 
the  time  required  to  produce  the  picture  "Fired  Wife,"  and 
the  other  period  embraced  the  period  that  would  be  repre- 
sented by  the  duration  of  the  war. 

Mr.  Cooper:  That  is  correct,  if  your  Honor  please. 
However,  it  appears,  I  think  fairly,  from  the  evidence  that 
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during  the  period  in  question  the  plaintiff  was  in  fact 
available.  His  military  status,  or  whatever  his  status  was, 
from  his  testimony,  appeared  to  be  that  he  was,  neverthe- 
less, ready,  able  and  willing  to  work.  Now,  again,  of 
course,  I  do  not  know,  and  maybe  your  Honor  does  not 
now  know,  what  view  your  Honor  is  going  to  take  of  the 
evidence. 

The  Court:  Let  me  reassure  you  by  saying  that  I  have 
several  questions  that  I  am  going  to  suggest  should  be 
clarified  by  some  additional  evidence. 

Mr.  Cooper :     I  understand. 

The  Court :  It  may  comfort  you  to  know  that  I  haven't 
reached  a  decision. 

Mr.  Cooper :  I  understand,  your  Honor.  But  my  point 
is  this:  It  is  the  defendant's  position  that  they  were  led 
to  believe,  whether  it  was  true  or  not,  that  he  was  going 
to  be  unavailable  to  them  for  the  duration  of  the  war,  and 
it  is  our  contention  that  that  belief  was  justified,  first,  by 
statements  made  by  the  plaintifif,  Robert  Cummings,  and, 
second,  under  our  view  of  the  evidence,  by  this  witness. 
[278]  Now,  I  think  we  have  a  right  to  assume,  notwith- 
standing his  denial,  if  your  Honor  please,  that  he  told  them 
that,  and  now  he  is  taking  the  position  in  his  testimony 
that  he  was  in  fact  available,  and  it  seems  to  me  we  have 
the  right  to  inquire,  we  have  the  right  to  show  that,  in 
fairness  and  in  good  faith,  and  in  decency  and  in  law, 
actually  it  was  his  duty  to  communicate  that  situation  to 
the  persons  that  he  had  always  discussed  it  with  before, 
who  had  the  right  and  the  authority  to  put  him  back  on 
the  payroll. 


vs.  Robert  Cu]iiinii!gs  543 

(Testimony  of  Oscar  Cummins) 

The  Court:  Now,  will  vdu,  at  least,  reframe  the  ques- 
tion as  you  think  it  should  be? 

IVIr.  Cooper:  1  have  forj^otten  now  what  the  (|uestion 
was. 

Q.  By  Mr.  Cooper:  You  have  stated  that  you  came 
there  expecting  the  check ;  is  that  correct  ?  A.     Yes. 

Q.  You  expected  that  there  would  be  a  check  available 
for  you,  notwithstanding  the  notice  of  May  18th? 

A.     Absolutely. 

Q.  And  when  you  had  these  other  people  call  up,  you 
expected  still  that  there  would  be  a  check,  did  you  ? 

A.  1  did,  from  the  professions  of  great  interest  that 
they  had  shown  in  Bob,  how  they  were  going  to  try  to 
make  him  a  big  star,  that  the  check  would  be  there. 

Q.  On  May  26th  you  were  told  personally  that  he  was 
on  suspension?  A.     Yes.  [279] 

Q.     On  May  18th,  you  received  the  notice  of  May  18th? 

A.     Yes. 

Q.     So  when  you  instructed  these  people  to  call  uix)n 
the  27th,  and  when  you  listened  in,  you  fully  expected  that 
there  would  be  a  check;  is  that  correct? 
A.     Yes,  sir. 

Q,     Is  that  your  testimony?  A.     Absolutely. 

Q.  Didn't  you  have  in  your  mind  at  that  time — weren't 
you  trying  to  figure  out — weren't  you  trying  to  abrogate 
that  contract?  A.     Absolutely  not. 

Mr.  Roth :     That  is  objected  to  as  immaterial. 

A.  As  a  matter  of  fact.  I  did  everything  in  the  world 
to  try  to  keep  peace  at  the  studio. 
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The  Court :  Let  me  interrupt  to  ask  the  witness :  You 
used  the  expression  "peace  at  the  studio."  Peace  between 
whom? 

A.  If  your  Honor  please,  Bob  was  being  constantly 
referred  to  as  a  dirty  son-of-a-bitch  by  Dan  Kelley  and 
Bob  Speers. 

The  Court :     I  didn't  ask  for  the  details. 

Mr.  Cooper:     I  move  to  strike  the  answer. 

The  Court:  Let  the  answer  go  out.  I  merely  asked 
"peace  between  whom?" 

A.  There  had  been  all  kinds  of  comment  as  to  what 
they  [280]  were  going  to  do  for  Bob. 

The  Court :  Let  that  answer  go  out.  I  am  not  asking 
for  the  background.  I  am  merely  asking  you  to  identify 
the  persons  between  whom  you  were  seeking  to  maintain 
peace. 

A.  I  was  trying  to  keep  a  good  relation  and  under- 
standing between  Mr.  Kelley  and  Bob.  I  even  con- 
sulted— 

The  Court:  Well,  I  don't  want  any  more  information 
than  that,  because  I  think  you  have  answered  the  question. 

O.  By  Mr.  Cooper:  Isn't  it  a  fact,  Mr.  Cummins, 
that  on  May  28th  you  had  the  following  conversation 
with  Edward  Muhl? 

Mr.  Roth:  Objected  to  as  having  been  asked  and 
answered. 

Mr.  Cooper:  If  your  Honor  please,  I  asked  him  if  he 
had  a  conversation  on  May  28th,  and  the  objection  that  it 
has  been  already  asked  and  answered  is  not  a  proper 
objection  on  cross  examination. 
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Mr.  Roth:  Furthermore,  it  is  not  proper  cross  ex- 
amination. I  asked  the  witness  several  direct  questions 
which  were  desioned  to  rebut  evidence  already  put  in. 
Now,  counsel  stood  up  and  read  that  transcript  of  the 
conversation  of  May  28th,  the  same  transcript  that  he 
has  in  his  hand  now.  and  is  g"oing  to  read  it  again. 

Mr.  Cooper :  Maybe  you  are  right.  I  am  not  going  to 
waste  time  on  that  if  it  has  been  answered. 

Q.  By  Mr.  Cooper :  When  was  the  last  phone  con- 
versation you  say  you  had  with  Ed  Muhl  before,  we  will 
say,  the  1st  of  June?  [281] 

A.  I  think  that  was  the  day  before  I  had  luncheon 
with  him  and  the  captain,  the  one  in  the  offices  at  the 
studio,  the  25th — it  was  either  the  24th  or  the  25th.  be- 
cause he  called  me  for  a  luncheon  engagement.  That 
Avould  be  May,  not  June. 

Q.     Do  you  recall  the  conversation  of  June  3rd? 

Mr.  Roth :     Just  a  moment. 

Mr.  Cooper:  I  will  withdraw  that,  then.  I  was  try- 
ing to  save  time. 

Q.  By  Mr.  Cooper :  Do  you  have  in  mind  the  con- 
versation that  Edward  Muhl  and  Emmett  P.  Ward  had 
with  you  on  June  3,  1943,  at  their  office? 

A.     There  was  a  conversation  in  Ed  Muhl's  office. 

Q.  In  view  of  the  previous  objection — did  you  hear 
Ed  Muhl  testify  with  respect  to  that  conversation  of  June 
3rd?  A.     Yes. 

Q.  Was  his  testimony  with  respect  to  the  conversation 
of  June  3rd  in  his  office,  at  which  Emmett  Ward  was 
present,  substantially  correct? 

A.     Partially  correct. 
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Q.  Can  you  point  out  to  us  wherein  anything  was  in- 
correct in  that  answer? 

A.     If  you  will  give  me  a  copy  of  the  memorandum — 

Q.  I  will  be  very  happy  to  do  so.  (Handing  same  to 
the  witness.)    [282] 

A.  This  is  absolutely  incorrect,  where  he  says  that  I 
stated,  when  I  talked  to  him  over  the  telephone  last  week, 
that  I  had  known  nothing  about  the  position  that  was 
being  taken  by  Cummings.  There  was  no  such  discus- 
sion, and  no  such  discussion  took  place  at  all. 

Q.     What  else  in  there  is  incorrect? 

A.  There  was  no  mention  of  a  former  Justice  of  the 
Supreme  Court. 

Q.  Was  there  a  mention  of  a  former  Judge  of  the 
Superior  Court,  then?  A.     No. 

Mr.  Cooper:  May  it  be  stipulated  that  the  present 
counsel,  Lester  Roth,  was  a  former  Judge  of  the  Superior 
Court  ? 

Mr.  Roth:     Yes. 

A.  He  says  here  that  I  said  that  we  had  two  girls  in 
the  office  to  take  down  the  conversations.  That  is  not 
true. 

Q.     You  told  him  you  had  one  girl  take  it  down? 

A.  Yes,  I  told  him  that.  This  notice  part  was 
stricken  out? 

Q.     Yes,  that  was  stricken  out. 

A.  And  there  was  no  mention  of  any  such  thing  as 
Mr.  Cummings'  plan — there  was  no  such  discussion. 

Q.     There  was  no  such  discussion  about  that? 

A.     No. 

Q.     You  have  reference  there  to  that  portion? 

A.  Where  he  claims  there  was  a  plan  by  Mr.  Cum- 
mings.  [283] 
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Q.     Meaning-  you? 

A.  Meaning-  Bob.  And  there  was  no  such  discussion 
as  to  a  deliberate  effort  to  "entrap  us";  no  such  talk  took 
place  at  all.  Now,  the  last  paragraph,  where  he  says 
there  was  a  wild  line,  that  didn't  take  place  at  that  meet- 
ing at  all.  That  took  place  in  the  telephone  conversation 
when  Eddie  Muhl — T  think  it  was  at  the  beginning  of  the 
picture  "Fired  Wife" — called  me  and  said  there  was  a  line 
in  the  picture  that  Bob  had  just  completed,  called  "Flesh 
and  Fantasy,"  that  there  was  a  wild  line  in  there  that  they 
wanted  Bob  to  appear  to  make,  and  T  said,  "If  you  will 
advise  me  when  you  want  him  I  am  certain  he  will  be 
there."  And  there  were  other  things  that  took  place 
which  are  not  in  this  memorandum. 

Q.  Before  we  go  into  that :  Aside  from  those  things 
that  you  have  pointed  out,  the  balance  of  the  conversation 
was   substantially   correct?  A.     Substantially. 

Q.  Except  that  there  was  something  more  said,  ob- 
viously? A.     Yes. 

Q.  And  those  things  were,  first,  that  you  didn't  state 
to  him,  when  he  talked  to  you  over  the  telephone  last  week, 
that  you  actually  had  known  nothing  about  the  position 
being  taken  by  Bob  Cummings? 

A.     That  is  right.     We  never  even  discussed  that. 

Q.  And  the  second  thing  is  that  you  mentioned  noth- 
ing about  having  taken  the  matter  up  with  a  former 
Supreme  Court  |284]  Justice  or  Superior  Court  Judge? 
That  wasn't  discussed? 

A.     No.     Then  there   was   something  else  in   there. 

O.  I  am  going  to  go  ahead.  And.  third,  there  was 
nothing  about  Mr.  Cummings'  plan  or  an  effort  to  entrap 
the  studio? 

A.     No  such  discussion  at  all. 
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Q.  And,  fourth,  there  was  no  conversation  about  a 
wild  Hne?  A.     No. 

Q.  Aside  from  that,  the  balance  of  it  is  substantially 
correct  ?  A.     Yes. 

Q.     With  such  additions  as  you  might  care  to  give? 

A.     Yes. 

Q.     You  may  give  them. 

A.     I  called  Eddie  Muhl  on  the  phone — 

Q.     Just  a  moment. 

A.     — and  told  him  that  I  would  like  to  see  him. 

Q.  May  I  interrupt  just  a  moment?  While  you  are 
on  that  telephone  call,  let  me  show  you  a  transcript  of 
that  telephone  call  and  ask  you  to  read  that,  and  ask  you 
if  that  is  incorrect  in  any  particular. 

Mr.  Roth:     What  telephone  call  is  that? 

Mr.  Cooper:     June  3rd.     You  have  seen  it,  counsel. 

Mr.  Roth:  I  will  look  at  it,  if  I  may,  your  Honor. 
Yes;  I  remember.     I  read  that.  [285] 

A.  I  think  this  is  substantially  correct.  I  don't  have 
any  memo  of  this. 

Q.  I  mean,  there  is  nothing  in  there  that  sounds  out  of 
line?  A.     I  don't  think  so. 

The  Court:  Does  that  purport  to  be  a  memorandum 
of  a  telephone  conversation  held  on  June  3,  1943? 

Mr.  Cooper:     At  12:32  p.  m. 

The  Court:     Between  this  witness  and  Mr.  Muhl? 

Mr.   Cooper:     That  is  correct,  on  the  telephone. 

Q.     By   Mr.    Cooper :     Now,   you   may   proceed. 

A.  I  came  over  to  Ed  Muhl's  office,  and  I  went  in  to 
see  Eddie  first,  and  subsequently  Bud  Ward  came  in,  and 
I  told  Eddie  that  1  was  always  trying  to  create  a  good 
relation  between  the  studio  and  the  stars,  that  I  didn't 
like  these  things,  and  he  said,  "Yes,  Oscar,  you  have  been 
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wonderful."  and  T  said,  "Isn't  there  some  way  we  can 
work  out  an  understanding  whereby  Rob  can  come  back 
without  the  necessity  of  going  through  a  lawsuit?"  And 
he  said,  "What  have  you  got  in  your  mind?"  And  I  said, 
"Well,  I  would  like  to  see  some  kind  of  a  picture  deal 
worked  out  so  that  everybody  will  be  happy."  And  he 
said  that  as  far  as  he  was  concerned,  representing  the 
studio,  that  they  had  already  taken  a  legal  position  and 
they  were  going  to  stand  by  it,  he  didn't  care  whether 
there  was  a  lawsuit  or  not, 

Q.     Or  substantially  that?   [286] 

A.     In  substance  like  that,  yes. 

Q.     Anything  else? 

A.  There  was  a  lot  of  talk,  personal  conversation. 
That  was  the  chief  thing  about  the  whole  conversation. 

Q.  May  I  ask  you,  how  many  affidavits  did  you  file  in 
this  case?  This  is  preliminary,  if  your  Honor  please,  to 
another  question.     I  have  two  in  my  file. 

Mr.  Roth :  There  may  have  been  three  altogether. 
There  were  two  supplementary  affidavits,  because  after 
your  affidavit  came  in  I  had  to  file  replies. 

A.     I  think  there  were  three. 

Q.     By  Mr.  Cooper :      Was  there  an  affidavit  by  you — 

Mr.  Roth :  Here  is  one,  here  is  two,  and  here  is  a 
supplemental  affidavit. 

Mr.    Cooper:     No    further   cross   examination. 

Mr.  Roth :     No  questions.     That  is  all. 
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The  Court :  It  is  not  clear  to  me — perhaps  counsel 
recall  and  can  answer  this — Did  any  witness,  or,  rather, 
does  the  testimony  disclose  the  identity  of  the  particular 
official  or  employee  of  defendant  who  issued  what  I  think 
has  been  referred  to  as  the  order  of  suspension? 

Mr.  Cooper:  It  is  my  recollection,  first,  that  Mr.  Dan 
Kelley  stated  that  when  Bob  Speers  told  him  about  this 
conversation,  he  told  him  to  put  him  on  suspension  and 
send  him  a  telegram,  and  that  he  mentioned  the  contract 
department,  or  left  the  wording  of  it  to  them.  Then 
there  is  testimony  [287]  of  Emmett  Ward  that  he  pre- 
pared the  letter  of  May  9th,  and  took  that  matter  up  with 
the  head  of  the  contract  department,  Mr.  Ed  Muhl,  who 
ultimately  testified  that  he  was  the  one  who  sent  out  the 
notification.  He  testified  that  he  put  him  on  suspension. 
That  is  my  recollection  of  the  testimony.  Is  that  sub- 
stantially correct? 

Mr.  Roth:  I  think  that  is  a  fair  statement,  youi 
Honor. 

Mr.  Cooper:  That  is  my  belief  as  to  the  state  of  the 
record. 

The  Court :  I  want  to  make  sure  that  I  know  to  whom 
you  are  referring  when  you  speak  of  "he."  You  mean 
Ed  Muhl  is  the  one  who  placed  the  plaintiff  on  sus- 
pension ? 

Mr.  Cooper:  That  is  my  recollection,  your  Honor.  I 
think,  if  your  Honor  please,  there  is  testimony  by  Emmett 
Ward  that  he  first  placed  him  on  suspension.  You  recall 
he  testified  with  respect  to  Oscar  Cummins  coming  in  and 
he  told  him  that  he  had  placed  him  on  suspension  as  of 
April  9th. 

Mr.  Roth:  I  think  Emmett  Ward  testified  that  after 
he  left  Dan  Kelley's  office  he  went  back  to  his  department, 
and  then  called  up  the  paymaster's  department  and  ordered 
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that  Mr.  Cumminq;s  be  ])ut  on  suspension.  T  think  that 
is  the  direct  testimony  from  Ward.  T  think  Muhl  testified 
that  he  went  over  all  the  notices  and  O.K. VI  all  the 
notices  before  they  were  sent. 

Mr.  Cooper:     That  is  ri^^ht. 

Mr.  Roth:  And  T  think  Kelley  testified  that  when 
Speers  [288]  came  in  and  told  him  about  the  conversation 
the  second  time,  that  he  called  in  Ward  and  told  him  to 
place  Cumminos  on  suspension,  and  that  then  Ward  fol- 
lowed through.  I  think  that  is  substantially  the  testi- 
mony. 

The  Court :  During-  the  trial  T  gathered  the  impression 
that  defense  counsel  has  shown  the  plaintiff's  counsel  por- 
tions of  defendant's  files  relative  to  various  matters  per- 
taining to  the  plaintiff  and  his  employment  by  the  de- 
fendant. I  am  prompted  to  ask  whether  such  disclosures 
included  anything  in  the  nature  of  a  written  record  of 
this  suspension  of  the  plaintiff. 

Mr.  Cooper:     A  written  record  of  the  suspension? 

The  Court:     Yes. 

Mr.  Cooper:  The  only  written  record  of  the  suspen- 
sion that  I  know  of  would  be  the  notices  that  have  been 
mailed. 

The  Court:  I  am  referring  to  something  in  the  files 
of  the  defendant  over  and  beyond  those  notices. 

Mr.  Cooper:  I  have  the  file  here,  if  your  Honor 
please,  which  I  will  have  no  hesitancy  in  showing  to  coun- 
sel. I  read  everything  in  it.  I  do  not  recall  anything 
other  than  the  notices. 

Mr.  Roth :  That  is  incorrect.  Counsel  has  not  shown 
me  the  files,  and  neither  have  T  asked  counsel  to  see  his 
files.  At  one  stage  of  the  proceeding.  I  think  in  connec- 
tion with  the  examination  of  Robert  Speers.  there  was  a 
question   as  to   w^hether  or   not   Mr.   Speers   had  certain 
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information  from  the  [289]  data  or  memoranda  in  the 
files  of  Universal,  and  at  first  I  thought  he  said  yes,  he 
had  referred  to  some  data  or  memoranda,  and  he  was  in- 
dicating files  of  Universal,  but  Mr.  Cooper  indicated 
that  he  did  have  files  of  Universal,  and  showed  me  a 
letter,  which  apparently  had  refreshed  the  recollection  of 
Mr.  Speers.  That  was  the  letter  of  April  9th,  which  is 
now  in  evidence  as  an  exhibit.  Subsequently,  the  court 
will  recall,  Mr.  Speers  testified  that  he  didn't  use  that 
letter  to  refresh  his  recollection,  but  that  what  he  had 
used  was  a  memorandum  which  he  had  dictated  on  July 
2,  1943.  That  is  the  extent  to  which  I  have  seen  the  files 
of  the  defendant  or  defense  counsel,  other  than  the  trans- 
cripts of  these  conversations,  which  have  been  proffered 
to  the  various  witnesses,  and  they  were  shown  to  me 
before  they  were  shown  to  the  witnesses.  That  is  all  the 
files  I  have  seen.  That  is  what  I  thought  the  court  had 
in  mind. 

The  Court:  That  is  what  I  had  in  mind.  I  had  ob- 
served that  something  was  being  shown  to  you,  appar- 
ently, from  the  defendant's  files,  but  I  didn't  know  how 
much. 

Mr.  Cooper :  I  was  only  showing  him  those  things 
that  he  has  mentioned,  which  I  felt  he  had  a  right  to  see. 
But  I  will  say  this,  that  I  do  not  know  just  exactly  what 
your  Honor  has  in  mind  with  respect  to  an  order  of  sus- 
pension, or  a  written  notice  of  suspension. 

The  Court:  T  didn't  know  whether  or  not,  in  addition 
to  these  notices,  the  defendant  had  made  some  sort  of  a 
record.  [290]  It  has  been  brought  out  that  some  of  the 
defendant's  ofificials  or  executives  from  time  to  time  made 
records  of  one  kind  or  another,  and  it  occurred  to  me  to 
inquire  whether  or  not,  over  and  beyond  these  notices 
and  telegrams,  one  of  these  executives  had  also  made  up 
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some  type  of  record  as  to  what  has  been  referred  to  as 
the  suspension  order, 

Mr.  Cooper:  No.  Tf  your  Honor  please,  T  am  fairly 
familiar  with  these  files;  I  have,  in  fact,  worn  them  out; 
and  it  would  have  been  contained  in  this  file  which  T 
have  here,  file  No.  3,  and  the  only  thin^  in  the  nature  of 
notices,  that  contains  the  notice  of  suspension,  are  the 
affidavits  of  mailino^  and  the  returns,  and  things  of  that 
sort.  Those  are  the  suspension.  It  is  my  impression  that 
when  they  put  a  man  on  suspension  they  merely  call  the 
payroll  department  and  put  him  on  suspension  for  some 
time,  or  they  may  send  a  notice.  Would  your  Honor  like 
some  testimony  on  that? 

The  Court :  No.  There  has  been  testimony  as  to 
what  was  done  here,  and  I  was  interested  to  know 
whether,  among-  the  records  that  were  kept  by  one  or  more 
of  the  executives  of  the  defendant,  there  was  something 
additional,  of  the  character  that  I  have  outlined,  and 
apparently  you  are  under  the  impression  that  there  was 
nothing  further. 

Mr.  Cooper:  That  is  correct,  your  Honor.  Maybe  T 
am  wrong.  He  (Mr.  Erlich)  says  the  payroll  depart- 
ment would  have  a  record  of  the  suspension,  in  the  payroll 
department. 

The  Court:  Would  that  he  anything  more  than  just 
simply  [2911  a  notice  to  the  effect  that  the  plaintiff  was 
suspended  ? 

Mr.  Erlich:     That  is  all,  your  Honor. 

Mr.  Cooper:  And  the  period  of  time  would  be  on 
there  too. 

The  Court:     Tt  would? 

Mr.  Cooper:     Ves,  your  Honor. 
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The  Court:  That,  I  think,  has  been  made  sufficiently 
clear.  Then  there  is  something  further.  The  testimony 
has  referred  to  the  fact  that  some  time  in  1942  the 
plaintiff  joined  the  Civil  Air  Patrol  and  continued  as  a 
member  of  that  service  until  some  time  in  the  year  1943, 
and  that  during  the  same  period  he  portrayed  various 
roles  in  various  motion  pictures.  I  think  it  is  pertinent 
to  inquire,  firstly,  the  period  included  during  the  making 
of  these  various  pictures,  in  1942  and  1943,  and  also  the 
period  w^hen  the  plaintiff  was  absent  from  Los  Angeles  in 
connection  with  the  performance  of  his  duty  or  service 
pertaining  to  the  Civil  Air  Patrol,  between  the  time  that 
he  joined  the  Civil  Air  Patrol  and  May  26,  1943.  Am  I 
correct  that  this  morning,  when  the  plaintiff  was  recalled 
to  the  stand,  he  was  asked  whether,  during  some  par- 
ticular period,  he  had  received  written  permission  from 
the  defendant  to  leave  Los  Angeles  ? 

Mr.  Cooper:  My  recollection  of  that  is  that  he  was 
asked  if  at  any  time  he  ever  received  permission  from 
Universal  to  leave  Los  Angeles,  written  permission.  Is 
that  your  recollection? 

Mr.  Roth:     I  think  substantially  so.   [292] 

The  Court:  Mr.  Reporter,  will  you  turn  back  to  your 
notes  relative  to  the  testimony  of  the  plaintiff  when  he 
was  recalled  this  morning? 

Mr.  Cooper:  May  I  clear  that  up,  if  your  Honor 
please  ? 

The  Court:  Just  a  minute.  Let  the  reporter  look  at 
his   notes.     It   may   be   of   help   to   you   also. 

Mr.  Cooper:     All  right,  your  Honor. 

(Record  read  as  requested,  by  the  reporter.) 

The  Court:  That  is  broad  enough  to  include  the 
entire  period  of  the  contract. 

Mr.  Roth:     Yes.     I  missed  it  before. 
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The  Court:  Now.  that  question  prompts  another,  or 
at  least  that  testimony  sugg^ests  another  question.  Hav- 
ing in  mind  the  testimony  of  at  least  one.  if  not  more,  of 
the  witnesses  called  by  the  defendant,  to  the  effect  that 
that  particular  executive  was  aware  of  the  fact  that  the 
plaintiff  was  a  member  of  the  Civil  Air  Patrol  at  least 
for  a  period  of  some  months  prior  to  April.  1943 — 

Mr.  Roth :     May  I  suggest  to  the  court — 

The  Court:  Just  a  moment.  Let  me  finish  the  ques- 
tion. Is  it  the  position  of  the  defense  that  at  no  time 
prior  to  A])ril.  1943,  was  it  aware  of  the  fact  that  the 
plaintiff,  ui^on  occasions,  engaged  in  a  type  of  activity 
apparently  connected  with  the  Civil  Air  Patrol,  which 
took  him  away  from  Los  Angeles? 

Mr.  Cooper:  If  your  Honor  please,  that  I  am  unable 
to  [293]  answer.  I  will  state,  however,  the  reason  the 
question  was  asked,  and,  very  frankly,  why  I  inquired  par- 
ticularly. The  burden  of  proof  is  on  the  plaintiff  to 
show  that  he,  at  all  times,  was  ready,  able  and  willing  to 
perform.  It  is  the  testimony  of  the  plaintiff  on  the  wit- 
ness stand  that  he  didn't  know  where  he  was  during  that 
period  of  time,  and  it  will  be  our  contention  that  the 
plaintiff"  has  failed  to  ])rove  that  he  was  ready,  able  and 
willing  to  perform.  Plaintiff  must  prove  that  he  was  in 
Los  Angeles  during  that  period  of  time.  And.  assuming, 
may  it  please  the  court,  that  it  will  be  the  contention  that 
there  may  have  been  a  waiver  in  the  past  of  the  provisions 
of  the  contract,  a  waiver  of  ])rior  breaches,  and  not  a 
waiver  of  subsequent  breaches,  that  has  particular  refer- 
ence, if  your  Honor  j^lease.  to  the  period  between  May 
18th  and  May  29th.  and— 

The  Court :  Having  in  mind  that  we  have  asked  for 
certain  information,  I  would  like  to  inquire  as  to  when 
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we  might  expect  a  response,  either  in  the  form  of  a  stipu- 
lation or  evidence  in  some  shape. 

Mr.  Cooper:  If  your  Honor  please,  I  am  satisfied 
that,  with  respect  to  the  information  your  Honor  wanted 
from  Universal,  that  we  could  have  that  in  written  form, 
in  a  form,  I  am  satisfied,  that  plaintiff  would  stipulate  to, 
some  time  this  afternoon  or  tomorrow.  With  respect  to 
the  questions  addressed  to  plaintifif,  we  have  caused  an 
investigation  to  be  made  of  the  whereabouts  of  the  plain- 
tifif during  [294]  that  period  of  time,  by  private  investi- 
gators, but  we  have  been  unable  to  obtain  all  of  the 
specific  information  that  we  wanted,  and  possibly,  with 
plaintifif's  assistance,  we  can  find  out  the  facts,  for  the 
benefit  of  both  parties. 

Mr.  Roth:  Your  Honor  will  recall  that  Mr.  Cum- 
mings  testified  yesterday  that  he  thought  all  that  could 
be  ascertained,  as  to  where  he  was  on  dififerent  days,  from 
a  log  which  was  kept  at  Oxnard.  I  assume  we  should 
adjourn,  to  get  that  information  within  24  hours  and 
have  it  here.  Of  course,  if  we  have  that  information  we 
will  be  happy  to  furnish  it.  But  I  want  to  state  at  this 
time  that  we  do  not  agree  with  the  position  which  the 
defendant  has  just  asserted,  that  the  plaintifif  had  to  be 
ready,  willing  and  able  at  all  times.  We  know  there  is  a 
provision  in  the  contract  which  requires  him  to  be  avail- 
able. We  also  know  that  the  contract  provides  that  he  is 
supposed  to  give  notice;  and  Mr.  Cooper  introduced  a 
writing,  signed  by  Robert  Cummings,  which  shows  that 
the  notices  have  to  be  sent  to  Oscar  Cummins,  and 
Robert  Cummings  himself  testified  that  he  could  have 
been  in  Arizona  and  Northern  California  and  back  in 
Los  Angeles  on  the  same  days.  And  the  fact  that  he 
may  have  been  in  and  out  of  Los  Angeles  we  consider  of 
no  great  importance  to  the  case,  if  he  was  in  touch  with 
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Los  Angeles  and  in  touch  with  the  place  where  the  notices 
of  the  defendant  would  have  to  be  sent.  That  is  as  to 
availability.  There  is  nothing  in  the  contract  which  re- 
quires the  plaintiff  to  be  physically  present  [295]  in  Los 
Angeles  at  all  times. 

The  Court:  Perhaps  I  should  have  enlarged  the  in- 
quiry to  show  not  merely  the  dates  when  the  plaintiff  was 
absent  from  Los  Angeles,  but  the  places  where  he  was 
when  he  was  absent.  I  think,  in  fairness  to  both  sides, 
I  should  point  out  why  T  am  interested  in  these  matters 
that  have  to  do  with  the  period  antedating  April,  \943t. 
We  are  all  familiar  with  the  principle  that  it  is  rather  the 
course  of  conduct  of  the  parties  than  their  words  which 
most  likely  reflects  the  truth.  We  know  that,  in  spite  of 
the  claims  of  some  police  authorities  that  there  is  no 
mechanism,  physical  or  mental,  whereby  one  can  say  with 
certainty  whether  an  individual,  whether  he  be  on  the 
witness  stand  under  oath  or  elsewhere,  is  telling  the  truth. 
Naturally,  the  longer  we  are  engaged  in  the  courtroom 
the  more  likely  we  are  to  become  proficient  at  least  in 
applying  those  psychological  tests,  that  we  know  are  not 
infallible.  We  get  our  impressions  from  the  manner  of 
witnesses  on  the  stand,  how  they  react,  and  also  from 
observing  in  the  courtroom  others  who  apparently  are  in- 
volved in  or  affected  by  the  testimony  being  given  on 
the  stand,  but  even  then  one  can  be  mistaken.  We  natur- 
ally seek  to  test  the  statements  by  their  reasonableness 
and  various  other  factors.  Tt  has  been,  at  least,  my  |jer- 
sonal  experience  that  the  safest  oi  all.  .sliall  T  say,  devices 
or  tests  is  what  the  parties  did  when  they  were  not  ex- 
pecting a  lawsuit.  At  least  I  had  some  questions  in  my 
mind  that  T  [296]  think  I  can  help  resolve  by  getting  this 
additional  data  from  both  sides. 
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Mr.  Roth:  We  will  be  glad  to  get  it,  your  Honor.  I 
was  going  to  suggest  this  to  Mr.  Cooper.  In  order  to 
avoid  putting  Robert  Cummings  back  on  the  witness  stand 
— I  don't  know  what  the  condition  of  his  log  is  at  Oxnard. 
Is  that  where  it  is — at  Oxnard? 

Mr.  Robert  Cummings:     Yes. 

Mr.  Roth :  If  we  had  a  transcription  of  that  log  made, 
we  could  phone  for  it  and  have  it  sent  down  here. 

Mr.  Cooper :     We  can  have  Mr.  Addison  drive  him  up. 

Mr.  Roth:     Is  he  an  investigator? 

Mr.   Cooper:     That  is  the  investigator. 

Mr.   Roth:     He   is   good  company,   Mr.   Cummings. 

Mr.  Cooper:     He  is  a  pretty  nice  fellow. 

The  Court:  Then,  too,  if  we  can  get  that,  say,  by  to- 
morrow, it  occurred  to  me,  while  these  matters  are  reason- 
ably fresh  in  our  minds,  that  we  might  have  the  case 
argued. 

Mr.  Cooper:     Today? 

The  Court:     No — after  this  evidence  is  supplied. 

Mr.  Cooper:  Then  may  I  make  this  suggestion,  if 
your  Honor  please:  I  am  satisfied  that  we  can  have  that 
information — don't  you  think  we  can  have  it  by  tomorrow 
morning?     Can  you  leave  this  afternoon? 

Mr.  Robert  Cummings:  I  may  possibly  be  able  to  get 
someone  in  Oxnard  to  go  there  and  get  it.  It  may  be 
possible  [297]  to  do  that  without  having  to  go. 

Mr.  Roth :  We  will  arrange  one  way  or  another  with 
Mr.  Cooper  to  get  that  this  afternoon  and  have  it  here 
tomorrow. 

Mr.  Cooper:  And  we  will  have  the  information  that 
your  Honor  wants  tomorrow  morning. 

Mr.   Roth:     I   would  like  to  have  that. 

Mr.  Cooper:     We  will  phone  you. 
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The  Court:  Then  can  we  have  the  argument  to- 
morrow ? 

Mr.  Cooper:  I  hope  so.  because  T  have  a  trial  on 
Tuesday,  and  1   have  a  lot  of  work  yet  unfinished. 

Mr.  Roth:  It  is  satisfactory  to  nie.  May  I  su^p^est 
this;  We  have  both  filed  rather  voluminous  briefs  here. 
^  Mr.   Cooper:     Too  voluminous  on   both   sides. 

Mr.  Roth:  1  imagine  too  voluminous  on  both  sides, 
and,  rather  than  argue  questions  of  law.  I  don't  feel  that 
there  is  nuicli  that  I  can  add  to  the  legal  analysis  I  have 
already  submitted.  Tf  the  court  asks  questions,  of  course 
I  would  want  to  answer  those  questions.  But  I  felt  that 
the  argument  should  be  confined  to  the  facts,  the  evi- 
dence submitted,  and  such  legal  conclusions  and  prin- 
ciples as  we  want  to  draw  from  the  facts  or  apply  to  the 
facts.  But  T  am  ready,  if  the  court  deems  that  it  will  be 
in  the  least  helpful,  to  argue  the  case,  both  from  its  legal 
standpoint  and  from  its  factual  standpoint. 

The  Court:  Essentially  I  think  the  argument  ought 
to  deal  with  the  facts,  and  I  think,  as  a  part  of  the  argu- 
ment, |29(S]  either  at  its  inception  or  at  its  ctmclusion, 
that  each  of  you  might,  by  way  of  explanation,  outline 
what  we  will  probably  call  the  principal  probitive  facts 
that  you  contend  have  been  established  by  the  evidence, 
and  which,  if  true,  would  warrant  the  application  of  one 
or  more  of  the  legal  principles  which  are  suggested  in  the 
pre-trial  briefs. 

Mr.   Roth :     That  is  entirely  satisfactory  to  me. 

Mr.  Cooper:  That  is  entirely  satisfactory.  If  your 
Honor  please,  there  is  one  thing.  There  have  been  one 
or  two  points  raised  that  T  have  not  touched  upon,  and  T 
would  i)erhaps  like  the  ])rivilege  of  arguing  those  orally, 
with  such  additional  authorities  as  I  have  at  that  time. 
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The  Court:  I  probably  omitted  to  say  that  if  you  feel 
that  the  briefs  have  raised  some  legal  questions  upon 
which  you  wish  to  comment,  naturally  you  will  be  free  to 
do  so.  Then  the  case  will  be  resumed  in  the  morning 
at  10:00  o'clock. 

Mr.  Cooper:     Very  well. 

Mr.  Roth:  Before  we  go:  Do  I  understand  that  the 
court  wants  this  log  from  the  time  Mr.  Cummings  went 
into  the  Civil  Air  Patrol  up  to  the  present  time? 

The  Court:  That  is  correct.  It  is  not  clear  in  my 
mind  whether  the  log  discloses  the  places  as  well  as  the 
dates. 

Mr.  Roth :     If  it  does,  we  will  have  that  information. 

The  Court:     Very  well. 

(Whereupon  an  adjournment  was  taken  until  10:00 
o'clock  a.  m.,  Friday,  January  7,  1944.)   [299] 


Los  Angeles,  California,  Friday,  January  7,  1944;  10 
A.M. 

(Parties  present  as  before.) 

The  Court:  May  I  inquire  of  counsel,  relative  to 
Defendant's  Exhibit  A — perhaps  counsel  would  like  to 
look  at  it — is  that  a  mimeographed  form? 

Mr.   Cooper:     Signed  by  Robert   Cummings. 

The  Court:     And  where  was  such  form  prepared? 

Mr.  Cooper:  I  do  not  know,  but  I  assume  it  was 
probably  prepared  in  the  studio.  I  don't  know,  but  I 
will  find  out,  if  the  court  please.  I  have  the  fact  now, 
if  your  Honor  please.     I  will  have  to  offer  a  stipulation. 
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I  have  been  infornied  that  this  fonii  is  prepared  at  the 
studio. 

Mr.  Roth:     That  is  stipulated. 

The  Court:  Now,  are  we  to  have  some  further  stipula- 
tions or  evidence? 

Mr.  Cooper:  If  your  Honor  please,  pursuant  to  your 
Honor's  suggestion,  we  have  had  i)repared,  and  have 
handed  counsel  a  copy,  a  record  of  Robert  Cuuimings' 
services  under  the  contract  of  November  21,  1938,  show- 
ing the  first  photoplay  in  which  he  portrayed  a  role,  be- 
ginning in  May  of  1941  (1939),  to  and  including  the 
last  date  of  his  services,  which  was  March  23,  1943,  and 
we  show  the  actual  days  that  he  worked.  It  is  our  under- 
standing that  your  Honor  was  interested  in  the  time  since 
Pearl  Harbor,  particularly.  Counsel  has  a  copy  of  that. 
Will  your  Honor  inform  me  if  it  [300]  covers  the  points 
that  your  Honor  has  in  mind? 

Mr.  Roth :     And  we  have,  may  it  please  the  court — 

The  Court:  Before  you  go  into  the  next  matter,  may 
I  inquire  whether  the  dates  noted  on  this  document  just 
handed  to  me  approximately  include  the  entire  period 
during  which  the  plaintiff  rendered  any  type  of  services 
connected  with   the  particular  picture  referred  to? 

Mr.   Cooper:     Do  you  mean — 

The  Court :  In  other  words,  do  these  dates  relate  onlv 
to  what  I  have  heard  described  as  the  shooting  period,  or 
do  they  include  something  more  than  that? 

Mr.  Cooper:  T  will  inquire.  If  your  Honor  please, 
Mr.  Muhl  has  heretofore  been  sworn,  and  he  may  answer 
that  question. 

The   Court:     Very  well.    [301] 
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EDWARD  MUHL, 

a  witness  heretofore  duly  sworn  on  behalf  of  defendant, 
upon  being  recalled,  testified  as  follows: 

The  Witness:  Those  dates  represent  the  commence- 
ment and  the  finish  of  the  shooting  period.  Conferences 
or  discussions,  or  anything  like  that,  would  not  be  shown 
there. 

The  Court :  Do  your  records  disclose  the  periods  when 
the  plaintifif  appeared  at  the  studio  in  connection  with 
these   other   matters,   these  other   services? 

A.  No,  sir;  I  don't  believe  there  would  be  any  con- 
sistent record  of  that.  This  is  a  production  office  record, 
which  actually  is  taken  from  the  history  of  the  shooting. 
Mr.  Cummings  might  have  come  to  the  studio  voluntarily 
or  in  response  to  telephone  calls,  or  to  see  somebody,  from 
time  to  time,  and  there  wouldn't  be  any  record ;  it  wouldn't 
show  visits  of  that  sort. 

The  Court:     Suppose  you  take  the  stand  again. 

The  Witness:     Yes,  your  Honor. 

The  Court:  I  gathered  from  the  testimony  already  in 
the  record  that  an  actor,  such  as  the  plaintiff,  would 
devote  time  toward  rendering  services  in  connection  with 
a  picture  preliminarily  to  the  actual  shooting  thereof,  and 
likewise  following  the  completion  of  the  shooting  of  the 
picture.  Don't  you  have  any  records  to  indicate  when, 
for  example,  the  artist  is  at  the  studio  in  connection  with 
these  preliminary  and  later  services?   [302] 

A.  Well,  I  believe  there  would  be  no  consistent  re- 
cord.    For   instance,   if   I   understand  you  correctly,  you 
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are  referring-  to  appearances  for  discussions  of  a  role 
with  a  director  or  producer,  or  perhaps  fittings  for  ward- 
robe, or  appearing  for  the  taking  of  publicity  photo- 
graphs and  things  of  that  sort,  when  those  things  would 
take  place  in  different  departments,  and.  to  the  best  of  my 
knowledge  right  now,  the  only  record  showing  the 
presence  of  the  actor  on  the  studio  lot  would  be  the  gate 
record,  that  is.  as  to  whether  he  drove  in  on  the  lot  that 
day.  and  what  time  he  came  in  and  went  out,  and  the 
departments  themselves  would  normally  go  through  and 
do  whatever  work  was  necessary  without  keeping  a 
register  of  it.  of  who  appeared.  My  understanding  was 
that  we  wanted  a  record  of  the  appearances  in  connection 
with  the  shooting  of  the  photoplay. 

The  Court:  As  a  matter  of  fact,  my  inquiry  was 
intended  to  be  more  comprehensive. 

Mr.  Cooper :  That  was  my  fault,  your  Honor.  Those 
were  the  instructions  that  I  gave  them. 

The  Court:  In  other  words,  even  if  you  furnished  a 
copy  of  what  you  call  your  gate  records,  there  would  be 
no  way  of  telling  from  such  entries  whether  the  artist 
came  in  at  the  request  of  the  studio  or  merely  because  he 
was  supposed  to  come  there  and  talk  about  something. 

A.  That  is  correct.  The  record  wouldn't  show  that : 
it  wouldn't  show  the  purpose  of  his  presence  on  the 
lot.  If  ]  1 303 J  can  volunteer  this  information.  I  think 
everyone  concedes  that  this  is  correct,  that  during  the 
shooting  period  an  actor  generally  reports  in  response  to 
a  telephone  call,  and  in  connection  with  the  ])ublicity  de- 
partment's use  of  his  services,  and  most  of  those  appear- 
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ances  would  be  in  response  to  an  informal  telephone  re- 
quest from  the  person  or  department  for  his  presence,  and 
he  would  normally  report  in  response  to  that  request. 

The  Court:  Does  your  studio  have  a  record,  for 
example,  of  when  such  requests  are  made  by  any  of  the 
departments  other  than,  say,  the  department  that  is  en- 
gaged in  actually  shooting  the  picture? 

A.  No,  sir.  I  am  quite  sure  I  would  be  unable  to 
create  or  get  together  any  kind  of  a  positive  or  definite 
or  satisfactory  record  as  to  those,  what  we  might  call, 
collateral  services. 

The  Court:  Then,  as  I  understand  it,  this  document 
gives  the  opening  date  and  the  closing  date  of  the  shooting 
of  each  of  the  pictures  listed  in  the  document? 

A.  Yes,  your  Honor.  -  And  commencing  in  May, 
1941,  down  a  little  toward  the  bottom  of  the  record,  the 
actual  days  when  he  was  present  and  when  he  was  not 
required  to  be  present,  etc.,  are  shown. 

The  Court:  So  that  we  will  have  the  record  clear,  let 
us  first  mark  the  document  as  defendant's  exhibit  next  in 
order.     It  will  become  Defendant's  Exhibit  E.  [304] 
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[DEFENDANT'S  EXHIBIT  NO.  "E"] 

1-6-44. 
ROBERT  CUMMINGS 
Contract  of  Novenibt-r  21.   1938 
Record  of  services  rendered  in: 

Started  Finished 
'The  Underpup"                                5-15-39     to       7-7-39 
"Rio"                                                 8-11-39    to      9-1-39 
20th  Century-Fox  Loanout: 

"Everything  Happens  At  Night"    9-11-39     to  10-26-39 

"Charlie  McCarthy,  Detective"         11-1-39     to  12-11-39 

Loew's  Incorporated  Loanout: 

"And  One  Was  Beautiful"  2-8-40     to       3-2-40 

"Private  Affairs"  4-11-40     to       4-24-40 

"Spring  Parade"  6-8-40     to       8-12-40 

"One  Night  In  The  Tropics"  8-28-40     to       9-30-40 

Loew's  Incorporated  Loanout: 

"Free  And  Easy"  12-23-40     to       1-11-41 

1-24-41     to       1-31-41 
Frank  Ross-Norman  Krasna  Loanout: 
"The  Devil  And  Miss  Jones"  1-13-41     to       2-12-41 

20th  Century  Fox  Loanout:  3-11-41     to  4-11-41 

1248J 
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Days  Worked  Days  Off 

"It  Started  With  Eve"     May,  1941  May,  1941 

27,  28,  29,  31  30    Holiday 

June  June 

2,  3,  4,  5,  6,  7,  14,         1     Holiday 

16,  17,    18,    19,   20,         8     Sunday 

21,  22,  28,  29,  30  9,  10,  11,  12,  13 

1 5     Sunday 
23,  24,  25,  26, 
27     Sunday 

July  July 

I,  2,  3,  5,  8,  9,  10,         4     Holiday 

II,  12,    14,    15,    16,         6     Sunday 

17,  18,  19,  21,  22,  23        7 

13     Sunday 
20     Sunday 

At  Warners :  24  and  25 

"It  Started  With  Eve"  26,  28,  29  27     Sunday 

At  Warners:  30 

"It  Started  With  Eve"  31 


August 

August 

1,2 

3     Sunday 

At  Warners: 

4 

"It  Started  With  Eve" 

5,  6,  7, 

At  Warners: 

8,  9.  11, 

12, 

13, 

14, 

10     Sunday 

15,   16  17     Sunday 

"It  Started  With  Eve"     18,  19,  20,  21,  22,  23       24     Sunday 
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)efendant's  Exhibit  E) 
M  Warners:  25,  26,  27,  28.  28,  30 

September 
M  Warners:  2,  3,  4,  5,  6, 

:  Started  With  Eve"     8,  9,   10,   11,   12 


A.t  Warners 


aboteur" 


Sept.  15  to  Oct.  7, 
1941,  inclusive. 

Days  Worked 

1941 

December 

17,    18,    19,   20,   22, 

23,   24,   26,   27,   28, 

29,  31 

January  1942 
2,  3,  5,  6,  7,  8,  9, 
10,  12,  13,  14,  15, 
16,  17,  19,  20,  21, 
22,  23,  24,  26,  27, 
28,  29,  30,  31 

February 

2,  3,  4,  5,  6.  7.  9. 
10,  11,  12.  13.  14. 
16,  17,  18,  19.  20, 
21,  26,  27,  28 


507 

31      Sunday 
September 

1     Holiday 

7  Sunday 
13 

14  Sunday 
October  8,  1941  to 
December  17.  1941 

[249] 

Days  Off 

1941 
December 

21  Sunday 
25  Holiday 
28  Sunday 
30     ill 

January  1942 

1     Holiday 

4     Sunday 

1 1     Sunday 

18     Sunday 

2?     Sunday 

February 
1     Sunday 

8  Sunday 

1 5  ."^unday 

22  Sunday 
23,  24,  25 
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'Between  Us  Girls" 


March 
2,  21, 


April 

28,  29,  30 

May 

1,  2,  4,  5,  6,  7,  8,  9, 
12,  13,  14,  15,  16, 
18,  19,  20,  21,  22, 
25,  26,  27,  28,  29 


June 

1,  3,  4,   5,  6,  8,  9, 

10,  11,  12 


25,  26,  27,  29 


March 

1     Sunday 

3  to  20  inclusive 
Mar.  22  to  Apr.  27, 
incl. 


May 

3  Sunday 

10  Sunday 

11  off 
17  Sunday 

23  off 

24  Sunday  ■ 

30  Holiday 

31  Sunday 

June 
2 
7     Sunday 

13  off    with    per- 
mission,  for   11 
services  in 
CA.P. 

14  Sunday 

15,  16,  17,  18,  19^ 

20 
21  Sunday 
22,  23,   24 
28  Sunday 
30 
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July  July 

13,    14,    15,    16,    17,         1,  2,  3, 
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18,  20 


Warners  "Princess 
O'Rourke" 


Days  Worked 
July  21,  1942  to 
Sept.  8,  1942 


4  Holiday 

5  Sunday 

6,  7,  8,  9,  10,  11, 
12     Sunday 
19     Sunday 

[250J 

Days  Off 


"Flesh  And  Fantasy"       1943  1943 

March   10,   11,  16,        March 
17,  18,  19,  20,  12,  13 

22,  23, 


14     Sunday 

15 

21     Sunday 


[Endorsed]  :  Case  No.  3242.  Cummings  vs.  Universal. 
Deft's  Exhibit  "E"  in  Evidence.  Date:  1/7/43.  Clerk, 
U.  S.  District  Court,  Sou.  Dist.  of  Calif.  Louis  J.  Soniers, 
Deputy  Clerk.   [251] 


570  Universal  Pictures  Company,  Inc.,  etc. 

(Testimony  of  Edward  Muhl) 

I  notice  on  the  last  page  of  Defendant's  Exhibit  E  a 
listing  of  a  picture  as  "Warner's  'Princess  O'Rourke,'  " 
and  under  the  column  headed  "Days  Worked"  is  a  blank, 
and  under  the  column  headed  "Days  Off"  is  the  entry 
July  21,  1942,  to  September  8,  1942.     Is  that  accurate? 

The  Witness:     May  I  see  it? 

Mr.  Cooper:  Here  is  the  original  of  it.  I  saw  the 
picture,  so  he  must  have  worked  in  it. 

The  Witness :  I  was  just  looking  at  it.  I  think  the 
title  on  that  is  just  out  of  line,  because  he  was  working 
in  two  pictures  simultaneously. 

Mr.  Cooper:  I  apologize  for  overlooking  that,  if  your 
Honor  please. 

The  Court :  Well,  the  purpose  of  the  court  is  to  clarify 
matters  of  that  kind. 

The  Witness :  It  is  the  wrong  column.  Do  you  have 
your  copy? 

Mr.   Roth:     Yes. 

The  Witness :  He  worked  in  "Princess  O'Rourke" — 
that  should  be  shifted  into  the  lefthand  column.  Can  I 
write  on  this,  Mr.  Cooper? 

The  Court :  Will  you  let  me  have  that  ?  What  do  you 
say  the  correct  answer  should  be? 

A.  He  was  working  in  the  Warner  Bros,  picture 
"Princess  O'Rourke"  from  the  21st  of  July,  1942,  until 
the  8th  of  September,  1942.  [305] 

The  Court:  Now,  should  there  be  anything  listed 
under  the  heading  "Days  Off"  opposite  the  picture  "Prin- 
cess O'Rourke"? 

A.  No.  This  was  at  another  studio,  and  we  don't 
have  the  actual  days  when  he  was  required  to  render  ser- 
vices and  when  he  was  off. 
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The  Court:  The  dates  July  21st  and  September  8th  do 
not  necessarily  mean  that  he  worked  all  of  those  days? 

A.     Not  necessarily. 

Q.  By  Mr.  Cooper:  You  do  not  have  the  record  of 
the  actual  days  he  worked  and  the  actual  days  off? 

A.     No,  I  have  no  record  of  that. 

The  Court:  For  the  purpose  of  the  record,  let  it  be 
shown  that  I  have  written  in  on  the  last  pag'e  of  Defend- 
ant's Exhibit  E,  under  the  column  entitled  ''Days 
Worked,"  opposite  "Warners  'Princess  O'Rourke,'  "  the 
following.  "July  21,  1942,  to  Sept.  8,  1942,"  and  I  have 
crossed  out,  in  the  column  headed  "Days  Off,"  the  nota- 
tion reading-  to  the  same  effect.  I  have  no  further 
questions. 

Mr.  Roth:     I  think  I  have  one  more. 

The  Court:     Very  well. 

Cross-Examination 

Mr.  Roth :  Mr.  Muhl  stated  that  he  thought  we  would 
all  concede  that  when  shooting  commenced  the  notices 
were  by  telephone,  and  that  calls  such  as  for  wardrobe, 
publicity,  conferences,  etc.,  they  were  by  informal  tele- 
phone.    I  don't  think  I  knew  that.     Is  that  correct?  [306] 

A.     Informal  telephone  calls? 

Q.  By  Mr.  Roth :  In  one  case  they  were  by  telephone, 
you  said,  and  in  the  other  case  by  informal  telephone  call. 

A.  I  didn't  mean  to  distinguish  between  the  two.  I 
meant  that,  for  instance,  \nq  tell  an  artist  what  time  to 
report  on  the  set  in  the  morning:  no  formal  notice  is 
given:  or  the  director  will  telephone  him  and  .say,  "Will 
you  be  on  the  set  at  9  o'clock?" 
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Q.  But  when  you  are  about  to  start  shooting  you 
actually  send  a  formal  notice  to  the  artist  of  the  date,  and 
any  other  calls  for  service  you  just  call  him  by  telephone; 
isn't  that  so  ? 

A.  That  can  happen  in  more  than  one  way,  Mr.  Roth. 
We  might  send  a  formal  notice,  or  a  letter,  or,  if  the 
artist  has  been  in  and  conferred  with  you  about  it  and 
it  is  well  understood  what  time  the  services  are  going  to 
start,  they  may  just  come  in  or  be  advised  by  telephone. 
There  isn't  any  absolute  rule  on  the  thing. 

Q.  The  usual  procedure  is  to  notify  the  artist  in  writ- 
ing of  the  formal  shooting  dates,  and  with  respect  to  other 
services  the  usual  procedure  is  to  notify  him  by  telephone? 

A.  I  would  say  there  is  no  usual  procedure  of  notify- 
ing an  artist  in  writing  when  a  role  is  to  commence. 

Q.  Then  it  is  just  as  usual  to  call  them  by  telephone 
as  it  is  to  give  them  written  notice?  [307] 

A.     Yes. 

Mr.  Roth :     That  is  all. 

Mr.  Cooper:  No  further  questions.  I  have  one  or 
two  further  questions. 

Redirect   Examination 

Q.     By  Mr.   Cooper:     For  example,  do  you  recall  an 
occasion  between  the  dates  of  January  8,  1943,  and  Febru- 
ary 23,  1943,  of  sending  a  formal  notice  to  this  particular 
plaintiff  to  come  in  for  discussion? 
A.     Between  what  dates? 

Mr.  Roth :  We  object  to  that  question  as  improper 
examination  of  any  kind,  and  it  is  not  the  best  evidence. 

Mr.  Cooper :     Well,  if  it  is  that  important  I  will  get  at 
it- 
Mr.  Roth:     I  didn't  say  it  was  important. 
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Mr.  Cooper:  May  1  be  permitted  to  put  the  question 
and  liave  the  court  rule  on  it?  The  point  of  the  question 
is  this:  Counsel  inquired  with  respect  to  whether  it  was 
usual  to  send  a  written  notice  or  to  telephone  with  respect 
to  other  services.     Let  me  ask  you  this: 

Q.  Do  you  recall  ever  sending  a  written  notice  for  this 
plaintiff  to  come  in  for  discussion  in  connection  with  the 
role  of — 

Mr.  Roth :  Objected  to  as  not  the  best  evidence  and 
not  a  proper  question  to  inquire  about  at  this  time. 

The  Court:  If  it  deals  with  the  subject  matter  of  a 
[308]  written  notice,  it  would  appear  that  the  question 
really  avoids  the  requirements.  The  writing  itself  should 
be  shown. 

Mr.  Cooper :     1  think  your  Honor  is  correct  on  that. 

Q.  By  Mr.  Cooper:  Let  me  ask  you  this  question: 
With  resi^ect  to  notices  for  discussions  and  wardrobe  and 
things  of  that  sort  are  there  occasions  with  respect  to  send- 
ing the  notices,  when  you  send  them  sometimes  by  tele- 
phone and  sometimes  by  written  communication? 

A.     Yes. 

Q.  And,  particularly  if  there  is  a  dispute  of  some  sort, 
what  happens  in  that  sort  of  a  situation? 

Mr.  Roth :  That  is  objected  to  as  incompetent,  irrele- 
vant and  immaterial. 

Mr.  Cooper:  If  your  Honor  please,  the  point  I  want  to 
show  is  that  there  is  a  usual  rule  in  such  a  situation. 

The  Court:     Very  well.     You  may  answer. 

A.  If  there  is  some  reason  to  believe  that  the  artist 
or  employee  will  not  respond  to  the  notice,  it  may  be  sent 
in  writing,  so  as  to  have  evidence  of  the  notice  having 
been  given.     If  there  is  no  reason  to  believe  or  anticipate 
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that  there  will  be  any  difficulty,  normally  the  telephone  is 
resorted  to.     It  is  just  a  matter  of  reasonable  action. 

Mr.  Cooper :     That  is  all. 

Mr.  Roth:     That  is  all. 

The  Court:     Now,  is  there  something  further? 

Mr.  Roth:  Yes,  your  Honor.  Yesterday  at  the  close 
of  the  [309]  session  the  court  suggested  that  we  submit 
the  amoimt  of  time  that  had  been  spent  by  the  plaintiff 
in  his  activities  in  the  Civil  Air  Patrol  since  being  a 
member  of  that  service,  and  we  have  here  the  log  book  of 
Robert  Cummings,  which  shows  all  his  flying  time  and 
where  he  was  on  particular  dates  since  the  23rd  day  of 
May,  1942.  We  have  the  original  log  book,  and  from  the 
original  log  book  we  have  transcribed  the  entries  therein, 
in  typewriting,  and  are  prepared  to  hand  it  up  to  the 
court.  They  are  exact  in  all  particulars.  There  is  only 
one  deviation  from  the  entries  in  the  book,  and  that  is  on 
page  5,  line  5,  where  there  is  added,  after  the  entry 
5-28-43,  "Returned  to  Los  Angeles  in  CAP  truck  the 
same  evening."  The  language  ''Returned  to  Los  Angeles 
in  CAP  truck  the  same  evening"  has  been  added.  Mr. 
Robert  Cummings  told  me  that  that  was  added  because  he 
was  asked  specifically  where  he  was  on  that  evening  or  on 
that  day,  while  on  the  witness  stand,  and  he  remembered 
by  looking  at  his  entries,  and  added  it.  Otherwise,  the 
typewritten  transcript  is  the  same  as  the  entries  in  the  log. 
We  are  willing,  of  course,  to  hand  the  log  book  up  to  the 
court,  as  well  as  the  typewritten  entries  therefrom,  but  we 
would  like  to  have  the  log  book  after  the  court  has  fin- 
ished.    We  have  given  a  copy  of  the  transcript  to  counsel. 
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The  Court :  May  I  see  the  book  and  the  copies  ?  May 
I  ask  the  plaintiff  to  take  the  stand. 

Mr.  Roth :  He  just  stepped  out  for  a  moment.  T  will 
get  [310]  him. 

The  Court :  Would  you  take  the  stand,  Mr.  Cum- 
mings  ? 

ROBERT  CUMMINGS, 

a  witness  heretofore  duly  sworn,  was  recalled  and  testified 
as  follows: 

The  Court:  Looking  at  this  log  book,  which  we  have 
been  told  was  kept  by  yourself,  is  there  anything  therein 
that  enables  you  to  determine  when  you  began  flying  as  a 
member  of  the  Civil  Air  Patrol? 

A.  Your  Honor,  the  log  book  wasn't  always  kept  by 
myself.  In  other  words,  sometimes  when  T  flew  I  would 
note  down  the  time  I  flew,  as  most  flyers  do,  because  their 
log  book  is  very  valuable  to  them  and  they  don't  wish  to 
lose  it,  because  it  is  the  only  record  of  their  flying  time, 
and  this  was  kept  by  my  wife,  because  I  would  bring  her 
home  the  record  of  the  time  I  flew,  as  to  the  hours  and 
minutes  and  where  I  flew,  and  I  would  say,  "Put  this 
in  the  log  book,"  and  she  recorded  it  there.  There  is  no 
way  in  there  that  I  can  tell  when  I  joined  the  Civil  Air 
Patrol,  and  it  would  necessarily  mean  that  you  are  flying 
at  the  time.  In  other  words,  for  a  person  to  join  the 
Civil  Air  Patrol  today  it  might  be  said  that  before  he 
could  get  an  opportunity  to  fly  with  them  he  would  have  to, 
first  of  all,  be  O.K.'d  through  Washington  and  the 
F.  B.  I.  and  checked  down  the  line,  and  then  he  would 
have  to  go  to  one  of  the  fields  where  they  fly  and  [311] 
have  tlieir  training  and  be  O.K.'d  by  possibly  the  squadron 
commander  or  the  executive  officer,  to  be  allowed  to  flv. 
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As  a  matter  of  fact,  for  a  long  time  after  Pearl  Harbor, 
and  I  believe  up  until  possibly  May,  I  did  no  flying  at 
all,  as  I  remember.  We  were  here  in  Los  Angeles.  All 
flyers  were  grounded  in  this  area  at  that  time.  Even 
the  Civil  Air  Patrol,  which  was  an  organization  primarily 
designed  to  aid  the  Army  and  Navy,  from  a  civil  stand- 
point, the  Civil  Air  Patrol  was  not  allowed  to  fly  in  this 
area.  So  there  is  no  way  actually  in  that  log  that  I 
could  say  when  I  joined  the  Civil  Air  Patrol. 

The  Court:     Now,  is  it  your  best  recollection  that  by 
May  of  last  year  you  had  joined  the  Civil  AirPatrol? 
A.     May  of  last  year?     That  would  be  1943. 

The  Court:  May  of  1943.  That  is  right.  This  is 
1944.  The  question  is,  is  it  your  best  recollection  that  by 
May  of  1942,  in  other  words,  within,  say,  five  months 
after  our  entry  into  the  war,  or,  as  it  is  commonly  re- 
ferred to,  after  Pearl  Harbor,  would  you  say  that  you  had 
joined  the  Civil  Air  Patrol? 

Mr.  Cooper:  If  your  Honor  please,  I  have  something 
that  may  help  the  witness  to  refresh  his  recollection. 

Mr.  Roth:  Just  a  moment.  We  don't  care  for  an 
independent  investigation.  It  is  just  the  witness'  recol- 
lection. 

Mr.  Cooper:  Counsel,  I  am  in  entire  good  faith.  I 
am  sure  you  will  have  no  objection  to  it  at  all  when  you 
see  it.  [312] 

Mr.  Roth :  Unless  the  witness  asks  for  it,  I  don't 
think  it  should  be  shown  to  him,  because  Mr.  Appleton's 
report,  which  I  have  never  seen,  is  undoubtedly  based  on 
hearsay,  and  he  is  not  here  to  testify. 

The  Court:     I  have  no  other  questions. 
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Cross-Examination 

Q.  By  'Mv.  Cooper:  Mr.  Cumniinc^s,  if  I  suggest  to 
you  that  the  records  of  grou])  918,  that  is,  the  local  sec- 
tion, show  that  you  were  a  member  of  the  Patrol  on  May 
29,  1942.  would  that  assist  you  possibly  in  fixing  ap- 
proximate)}' how^  long  before  that  you  became  a  member 
of  the  Civil  Air  Patrol? 

A.  Yes,  that  would,  because  of  the  fact  that  T  was 
earlier  in  what  was  the  first  Civil  Air  Patrol  squadron. 
Sheriff  Eugene  Biscailuz's  squadron,  which  was  a  group 
of  civil  flyers  in  this  area,  who  used  to  volunteer  their  ser- 
vices in  time  of  need,  in  earthquake,  flood  or  anything,  to 
drop  food  or  anything  t(^  jjeople  who  needed  it.  T  joined 
the  sherifif's  air  squadron,  and  that  became  the  first  unit 
of  the  Civil  Air  Patrol.  That  became  the  first  unit  of 
the  Civil  Air  Patrol,  because  of  the  fact  that  they  had 
had  more  experience  in  that  line  of  work  than  anyone  else, 
and  when  they,  as  a  group,  joined  the  Civil  Air  Patrol.  I 
went  in  with  them,  and  the  records  became  pretty  few 
after  a  while,  as  I  remember,  because  many  of  the  men  in 
that  air  squadron  were  going  into  the  Army,  due  to 
Reserve  commissions  and  whatnot,  and  many  of  the  of- 
ficers who  kept  the  records  have  [313]  had  to  leave,  and 
they  were  handed  from  one  person  to  another,  until,  as  I 
remember,  T  had  to  make  another  application  for  the  Air 
Patrol,  as  even  after  I  had  been  notified  from  Washing- 
ton, T  received  word  again  that  T  would  have  to  fill  out 
other  forms,  because  they  had  been  lost.  But  I  do  know 
that  in  May  1  was  a  member  of  the  Civil  Air  Patrol, 
because,  shortly  after  that,  I  was  asked  to  take  over  the 
command  of  the  scjuadron,  918-4,  which  covered  the  entire 
San  Fernando  \^alley. 
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Mr.    Cooper:     I   think   that  is  all,  your   Honor. 

The  Court:     Anything  further? 

Mr.  Roth:     I  don't  think  so. 

Mr,  Cooper :  Your  Honor  made  inquiry  yesterday 
with  respect  to  certain  testimony  which  your  Honor  de- 
sired to  have  read,  and  counsel  and  I  have  communicated 
with  the  reporter,  who,  I  believe,  has  his  notes  available 
on  the  subject  your  Honor  inquired  about. 

The  Court:  The  reporter  advised  me  this  morning  in 
chambers  that  he  had  read  over  portions  of  his  notes,  and 
apparently  had  not  completed  his  own  reading  of  the  por- 
tions desired.  I  think  it  would  be  preferable  to  proceed 
with  the  oral  argument,  and,  in  the  event  that  it  develops 
that  we  need  to  make  further  reference,  we  might  then 
turn  back  to  the  reporter's  notes.  First  of  all,  I  daresay 
we  should  give  an  exhibit  number  to  this  copy  of  the 
flying  log  of  Mr.  Robert  Cummings.  Mr.  Clerk,  you 
might  return  the  original  [314]  log  book.  We  will  mark 
the  transcript  therefrom  as  plaintiff's  exhibit  next  in 
order.     That  will  be  No.  3. 

[PLAINTIFF'S  EXHIBIT  NO.  3] 

FLYING  LOG  OF  ROBERT  CUMMINGS 
1942  &  1943 

5-23-42        (Time:   1   hr.,  27  min.)    First  flight  since  war. 
Flew  over   Boulder   (City).    Shot  landings. 

5-24-42        (Time:   1   hr.,   9  min.)     Flew  to   Las  Vegas. 
Carried  6  pass,  on  many  trips. 

g_  16-42       (Time:  3  hrs.,  20  min)    Flew  to  check  Lone 
Pine  Field  for  C.  A.  P.  with  Bachtel. 
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9-12-42        (Time:   2  lirs.   21    iiiin.)     Local  and   to    \\\\y^- 
man  and  return. 

9-13-42        (Time:    3   hrs.)     To    Blythe   and   return   with 
Bachtel  for  C.A.P. 

9-13-42       (Time:  59  min.)    Four  night  landings — night 

flight. 
Boulder  City  to  Las  Vegas,  Nevada. 

9-14-42       (Time:  53  min.)    Cross  wind  landing  practice. 
Boulder  City,  Nev. 

9-14-42       (Time:   15  min.)    Local,  Boulder  City. 

9-14-42       (Time:  ZS  min.)    Ferried  Tank  for  Hill  for  1 

night  landing. 
Boulder  City  to  Las  Vegas. 

10-11-42     (Time:  47  min.)  'Checked  out  in  Culver. 
Boulder  City. 

10-11-42     (Time:   1  hr.,  10  min.)    Local  with  Lundgren 

and  Dunavant. 
Boulder  City. 

1-12-42       (Time:   1  hr.,  14  min.)    6  Pass.  over.  3  back. 
Boulder  City  to  Kingman. 

10-30-42     (Time:    1    hr.,   44  min.)     C.A.P.    Ferry   Lane 

opening  Los  Angeles  to  Blythe. 
Boulder  City  to   Blythe,  Calif. 

10-31-42.     (Time:   51  min.)    Flying  C.A.P.  members. 
Blythe. 

10-31-42      (Time:   1  hr.,  22  min.j    Local  flight  Blythe  in 
Taylorcraft. 

11-1-42       (Time:  31   min.;     Ditto. 
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11-1-42       (Time:  30  min.)      Local  flight  Blythe  in  Cub. 

11-1-42       (Time:   1  hr.,  3  min.)     Flying   C.A.P.    mem- 
bers. 
Blythe. 

11-1-42       (Time:   1   hr.,  35  min.)     Return  from  Ferry 

lane. 
Blythe  to  Boulder  City. 

11-6-42       (Time:  2   hrs.,   25   min.)     2nd   week  —  Ferry 

lane  C.A.P. 
Boulder  City  to  Blythe. 

11-7-42       (Time:   1  hr.,  4  min.)    C.A.P.  flying. 
Blythe. 

11-8-42       (Time:   1   hr.,  30  min.)     Return   from  Ferry 

lane. 
Blythe  to  Boulder  City.   [238] 

11-16-42     (Time:    1   hr.,   19  min,)    XC.  bringing  Whit- 
man's ship  to  King. 
Blythe  to  Kingman,  Ariz. 

11-20-42     (Time:    1   hr.)     Practice  all  maneuvers  up  to 

pylons. 
Kingman. 

11-21-42     (Time:    1    hr.,    1    min.)     Pylon   8s.     (signed) 

Richard  L  Pogue  C- 106602. 
Kingman. 

11-22-42     (Time:  1  hr.,  35  min.)     Pylons  and  spins. 
Kingman. 

11-23-42     (Time:  1  hr.,  9  min.)    Stalls  power  on  &  oft— 

8s — S — Turns. 
Jxingman. 
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11-24-42     (Time:  1  hr.,  40  niin.)     Series  of  turns,  clian- 

delles,  8s — S — Turns — slip. 
Kingman. 

11-25-42     (Time:   1   hr..  3  min.)     8s — and  turns. 
Kingman. 

11-26-42     (Time:   1   hr..  40  min.j      Procedure    practice. 
Kingman. 

11-27-42     (Time:   1   hr.,  7  min.)     Procedure  practice. 
Kingman. 

11-28-42     (Time:   1   hr.,   13  min.)    Practiced  low  to  high 

work  solo. 
Kingman. 

11-29-42     (Time:    1   hr.,   17  min.)      Practiced  procedure 

low  &  high  solo. 
Kingman. 

11-30-42     (Time:   1   hr.,  3  min.)     Low  and  high  work. 
Kingman. 

12-1-42       (Time:   1  hr.,   10  min.)    Low  &  high  practice. 
Kingman 

12-2-42       (Time  1   hr.)     Low  &  high  work. 
Kingman 

12-3-42        (Time:    1   hr.)  Chandelles.  lazy  8s.  stalls,  over- 
head approach 
Kingman 

coordination  ex 

12-4-42        (Time  55  mins.)    Ukw  at  9800'— cold— 
Kingman  to  Boulder  City. 
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12-4-42       (Time:     53     min.)      Returned     to     Kingman 

weather  lousey. 
Boulder  City  to  Kingman. 

12-5-42        (Time:   1  hr.)     Spins  lazy    8s  chandelles. 
Kingman. 

12-5-42       (Time:  45  min.)  Lt.  Dolan,  Audaboni  &  Ben- 
net  passengers. 
Kingman. 

12-6-42       (Time:    1   hr.,   17  min)     XC   King,   to   Boul- 
der, 3  passengers. 
Kingman  to  Boulder  City. 

12-6-42       (Time:  42  min.)    XC  test  hop  at  Vegas  of  8 

min. 
Boulder  City  to  Las  Vegas. 

12-7-42       (Time:  45  min.)     Practice  with  instructor. 
Boulder  City. 

12-8-42       (Time:   1  hr.)     Ditto 
Boulder  City. 

12-9-42        (Time:    1   hr.,  20  min.)     XC  to  Boulder  and 

return. 
Kingman  to  Boulder  City. 

12-11-42     (Time:   1  hr.,  32  min.) 
Kingman  to  Boulder  City. 

12-13-42     (Time:   1  hr.,  29  min.) 
Kingman  to  Boulder  City. 

12-14-42       (Time:  45  min.) 
Kingman  to  Boulder  City. 

12-12-42     (Time:   1  hr.)     Procedure  practice. 
Boulder  City.   [239] 


vs.  Robert  Ciinuniiujs 
(Plaintiff's  Exhibit  No.  3) 


583 


12-16-42 
Boulder  Ci 

12-17-42 
Boulder  Ci 

12-18-42 
Boulder  Ci 

12-27-42 
Boulder  Ci 

12-28-42 
Boulder  Ci 

12-29-42 

Boulder  Ci 

12-29-42 

Boulder  Ci 
12-30-42 

Boulder  Ci 
12-41-42 

]>oulder  Ci 

12-31-42 
Boulder  Ci 


Time:  47  uiin.)      Mew  with  \'ivi. 

y- 

Time  :  45  miii. )      With  Edwards. 

y- 

Time:  52  min.) 

y- 

Time:   1   hr.,   15  min.)      Procedure  practice. 

y- 

Time:   1  hr.) 

y- 

Time:   50  min.) 

y- 

Time :  45  min. )    Took  Barre  for  a  ride  in  side 
by  side. 

y- 

Time:  1  hr.,  45  min.)  one  hour  solo  practice. 
45  minutes  duo. 

y- 

Time:   1   hr.,   10  min.)    Dual  procedure  ])rac- 
tice. 


Time:   1   hr.,  30  min.) 

y- 

12-31-42      (Time:  47  min.)  H.  P.  rating  (15  min.  I'ete- 

32  "Thomas". 
Boulder  City. 
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1-3-43         (Time:  3  hrs.)    XC  on  trip  to  S.F.  for  Ho- 
gan's  plane. 
Bus.  trip. 
Boulder  City  to  Sky  Ranch,  Reno,  Nevada. 

1-6-43        (Time:   2   hrs.,   58  min.)     Return   from   S.   F. 

Very  cold.     Frost  on  plane. 
Reno,  to  Boulder  City. 

1-9-43  (Time:  35  min.)    Spin  practice. 

Boulder  City. 

1-10-43        (Time:    2    hrs.,    13    min.)     First    commercial 

charter  trip  for  hire  Mr.  Patterson. 
Boulder  City  to  Phoenix,  Arizona. 

1-10-43        (Time:    1    hr.,    41    min.)     Return    trip    (tail 

wind)   excellent  trip  both  ways. 
Phoenix  to  Boulder  City. 

1-11-43       (Time:  31  min.)    Checking  Carlisle  in  Cessna. 
Boulder  City. 

1-12-43       (Time:   38  min.)     Practicing  spins.    Vivi  as 

ba/ast. 
Boulder  City. 

1-13-43       (Time:   45   min.)     Testing   Cub  after   engine 

repair  Barre  pass. 
Boulder  City. 

1-15-43       (Time:    1   hr..   5   min.)     Flew  Vincentes   Cub 

Barre  passenger. 
Boulder  City. 

1-16-43        (Time:    35    min.)     Practicing    spin.     Vivi    as 

ba/ast. 
Boulder  City. 
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1-10-43       (Time:  2<S  min. )    X'incentes  Cub  (lii^h  wind) 

Barre  Pass. 
Jjoulder  City. 

1-17-43        (Time:  37  min.)    Spin  practice.    \'i\i  ba/ast. 
Boulder  City. 

1-18-43        (Time:  1  hr..  22  min.)  Rac'd  instr  rating  from 

CAA.    Took  Hardy  and  Miller  too. 
Boulder  City  to  Prescott,  Ariz. 

1-19-43        (Time:    1    iir.,   25   min.)     Return    (windshield 

broken  from  cold. 
Prescott,  Arizona  to  I^oulder  City.  |240] 

1-19-43        (Time:  32  min.)    First  paying  student  fee  ap- 
plied to  cost  of  windshield  repair. 
Prescott. 

3-28-43        (Time:    1    hr.,    45    min.)     Taught    Kellogg — 

Wardligh  and  Heimann. 
Las  Vegas. 

3-28-43        (Time:   3  hrs.,  55  min.)        "     Stocktill — Kel- 
logg— Heimann — Smith. 
Las  Vegas. 

4-11-43        (Time:   4  hrs.,   17  min.)     C.A.I-\  training  of 

members. 
Quartzite,  Ariz.,  returned  to  Los  Angeles  by  automobile 

that  night. 

4-11-43        (Time:  42  min.) 
Quartzite.  Ariz. 

4-11-43        (Time:   35  min.)  Airjujrt  registrar  Jennie  De- 
laney. 
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4-11-43       (Time:  20  min.)     C.A.P.  training. 

4-22-43  (Time:  1  hr.,  30  min.)  Check  flight  Osborne 
War  Eagle  Feild. 

Lancaster,  Calif.,  returned  to  Los  Angeles  same  after- 
noon. 

5_7_43  (Time:  2  hr,  33  min.)    1st  C.A.P.  Ferry  lane 

Instructs — Dade. 

San  Dimas,  Calif.,  to  Quartzite,  Ariz. 

5.8-43         (Time:    1    hr.,   20  min.)     Chandelles   lazy   8s 

Vivi— C.A.P. 
Quartzite. 

5-8-43         (Time:  15  min.)    Solo  check  out  Brushaber. 
Quartzite. 
5.9.43  (Time:   4  hrs.,  40  min.)     C.A.P.  active  duty 

training  instruction. 
Quartzite. 

5. 10-43        (Time:  2  hrs.,  48  min.)     C.A.P.   active  duty 

C.C.  training,  Wade.  , 
Quartzite,  to  San  Dimas,  Calif. 

5-19-43        (Time:  5  hrs.,  15  min.)    Ferry  to  Vegas  Cour- 
ier Fl.  #57  to  Army  Base. 
Quartzite  to  Las  Vegas  to  Blythe  to  Quartzite. 

5-20-43        (Time:  1  hr.,  55  min.)    Beginning  instrument 

with  Ed  Horton. 
Quartzite. 

5-21-43        (Time:  1  hr.,  20  min.)     Radio  orientation. 
Quartzite. 

5-21-43        (Time:  45  min.)    Helen  Vincint  instruction. - 
Quartzite. 
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S-22A^       (Time:  2  hrs.,  10  niin.j    Forced  landinj;-  Tiisli 

Rod  Conner. 
Quartzite. 
5-22-43       (Time:  2  hrs.,  5  min.)    C.A.P.  instruction  to 

918-3. 
Quartzite. 

h-2iAi        (Time:   1  hr.)    First  fairly  good  job  on  radio. 
Quartzite. 

S-2ZAZ       (Time:   1   hr,  iS  min.)    C.A.P.  instruction  to 

918-3. 
Quartzite. 

5-23-43       (Time:  1  hr.,  25  min.;     "         "         "         "     . 
Quartzite. 

5-24-43       (Time:    30    min.)     Forced    landing    prop,    at 

Herron. 
Quartzite  to  Blythe.    [241] 

5-25-43        (Time:  50  min.)    Student  ride  John  Mann. 
Quartzite,  Arizona 

5-27-43        (Time :  2  hrs.,  6  min. )    Good  air  and  orientation 

work. 
Quartzite,  Arizona. 

5-28-43       (Time:   1  hr.,  30  min.) 
Quartzite,  Arizona 

5-28-43        (Time:  2S  min.)    Check  ride  George  Hyder. 
Quartzite,   Arizona.     Returned   to   L.    A.    in   CAP   truck 
same  evening 

6-2-43  (Time:   1  hr.,  S2  min.)    C.A.P.  instruction  C. 

Kellog  at  6  Hrs. 
Quartzite,  Arizona 
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6-2-43  (Time:   1  hr.,  38  min.)    Parallel  to  a  fade- 

air  work. 
Ouartzite,  Arizona 

6-3-43  (Time:  55  min.)    George  Hyder. 

Quartzite,  Arizona 

6-3-43         (Time:  50  min.)    Kellogg  C.  C.A.P.  instruc- 
tion. 
Quartzite,  Arizona 

6-3-43         (Time:   1  hr.)    90-degree  method — air  work. 
Quartzite,  Arizona 

6-3-43  (Time:   1  hr.,  5  min.)    Check  Dick  Greer  for 

H.P.  of  95. 
Quartzite,  Arizona 

6-4-43  (Time:  20  min.)    Started  Adelaide  Hobbs  first 

flight. 
Quartzite,  Arizona 

6-4-43         (Time:  52  min.)    90-degree  method. 
Quartzite,  Arizona 

6-6-43  (Time:  54  min.)    Parallel  to  a  fade. 

Quartzite,  Arizona 

6-6-43         (Time:    1    hr.,    5    min.)     Instruction   to   Sam 

Davis. 
Quartzite,  Arizona 

6-7-43         (Time:  50  minutes)    Instructed  Dr.  Salter  20 

min. 
Quartzite,  Arizona 

6-8-43  (Time:  1  hr.,  20  min.)    Parallel  to  a  fade. 

Ouartzite,  Arizona 
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6-9-43  (Time:    1    hr.,   30  iiiin.)      X.C.    Instruction   to 

Dr.   Salter. 
Quartzite  to  Prescott,  Arizona 

6-10-43        (Time:  1  hr.,  30  min.)    Parallel  on  Ashfork. 
Prescott,  Arizona 

6-10-43        (Time:  1  hr.,  55  min.j  Salter  X.C.  instruction. 
Prescott  to  Quartzite,  Arizona 

6-11-43        (Time:  40  min.)  '*         scraped  L.   Wing 

on  Bush, 
(Quartzite,  Arizona 

6-11-43        (Time:  46  min.)    1st  flight  for  Lt.  Parkharst. 
Quartzite,  Arizona 

6-12-43        (Time:  1  hr.,  45  min.)    X.C.  for  Salter. 
Quartzite  to  Phconix,  Arizona 

6-12-43        (Time:  45  min.)    Parallel  to  fade  on  Phconix 

range. 
Fheonix,  Arizona 

6-1.3-43       (Time:    2    hrs.)     four    passenger    hops.      In- 
structed Roley. 
Pht'onix,  Arizona 

6-13-43       (Time:    1   hr.,  47  min.)     X.C.   instruction   to 

Salter. 
Phconix  to  Quartzite,  Arizona 

6-17-43   (Time:  1  hr.,  25  min.)    X.C. — to  Pete  for  check. 
Quartzite  to  Phc'onix,  Arizona 

6-18-43       (Time:  2  hrs.)    Check  Dave  Franks.    Ride  B. 

Roley. 
Phconix,  Arizona 
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6-19-43       (Time:  1  hr.,  40  min.)    Passed  instr  flight  test 

with  inspector. 
Pheonix,  Arizona 

6-20-43       (Time:  2  hrs.,  5  min.)  Ken  Royce  Bad  Engine. 
Phronix  to  Quartzite,  Arizona 

6-28-43  (Time:  1  hr.,  15  min.)  Check  flight  Mira- 
Loma,  Oxnard,  CaHf . — Entered  Instructor's 
School  Mira-Loma  Flight  Academy — 

[Endorsed]  :  Case  No.  3242.  Cummings  vs.  Universal. 
Pltf.  Exhibit  3.  Date:  1/7/44.  No.  3  in  Evidence. 
Clerk,  U.  S.  District  Court,  Sou.  District  of  Calif. 
Louis  J.  Somers,  Deputy  Clerk.    [242] 


Mr.  Roth:  There  may  be  one  other  thing,  that  is, 
in  connection  with  this  log,  and  that  is  that  on  the  occa- 
sions when  he  was  not  flying  he  was  in  Los  Angeles 
County. 

Mr.  Cooper:  If  that  is  to  be  considered  testimony,  I 
would  like  to  have  an  opportunity  to  cross  examine  him 
on  that. 

Mr.  Roth :     Naturally  you  would. 

The  Court:     Do  you  wish  to  recall  the  witness? 

Mr.  Roth:     Yes.    [315] 
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ROBERT   CUMMINGS, 

having  been   previously   duly   sworn,    was   recalled   in    re- 
buttal, and  testified  as  follows: 

Direct   Examination 

Q.  By  Mr.  Roth:  On  the  occasions,  Mr.  Cunimings. 
when  you  were  not  actually  flying,  where  did  you  reside? 

A.  When  T  wasn't  actually  flying.  T  stayed  at  my 
ranch  in  San  Fernando  Valley. 

Q.     Is  that  in  Los  Angeles  County? 

A.     T  think  it  is.     It  is  Van  Nuys. 

Mr.  Cooper :  We  will  sti])ulate  that  that  is  in  the 
County  of  Los  Angeles,  "^^es,  that  is  in  the  City  of  Los 
Angeles. 

Q.  By  Mr.  Roth :  You  have  resided  there  continu- 
ously since  about  December  7,   1941? 

A.     Yes;  that  is  my  residence. 

Q.  And  when  }()U  took  these  flying  trips  you  came 
back  to  your  place  in  Los  Angeles ;  is  that  right  ? 

A.     Yes. 

Mr.  Roth  :     Cross  examine. 

Cross-Examination 

O.  By  Mr.  Cooper:  Mr.  Cummings,  referring  to 
your  log  on  May  19,  1943 — 

A.     May  I  look  at  it? 

O.  Yes,  certainly.  T  notice  you  were  flying  and  were 
in  Ouartzsite,  Arizona,  flying,  on  l\Iay  19.  1943.  May  20, 
1943,  May  21,  1943,  the  22nd.  23rd.  24th.  25th,  27th  and 
28th.  [316]  Do  I  understand  you  to  mean  that  each 
night  you  returned  to  Los  Angeles? 

A.  No;  it  isn't  necessarily  true  that  every  night  T 
returned  to  l.os  .\ngeles.  no.  Well,  I  had  a  little  CAP 
truck,  \Nliicli  is  a  truck  from  my  ranch,  that  T  had  donated 


592  Universal  Pictures  Company,  Inc.,  etc. 

(Testimony  of  Robert  Cummings) 

to  the  Civil  Air  Patrol  for  our  use,  and  painted  it  with 
our  colors,  and  I  would  drive  that  to  Quartzsite;  and  I 
had  a  small  tent,  and  I  used  to  pitch  the  tent  beside  the 
truck,  and  I  would  stay  in  the  tent  at  night  on  a  cot. 
because  there  were  no  facilities  in  Quartzsite.  And  it 
was  very  hot  on  the  desert,  and  I  had  to  carry  my  own 
sleeping  accommodations  everywhere.  And  then  when  I 
would  get  ready  to  go  into  L.  A.,  sometimes,  if  somebody 
was  there  to  watch  the  tent  for  me  and  I  was  sure  that 
they  would,  I  would  leave  it,  and  take  whatever  valuables 
I  had  in  the  truck,  and  drive  in  to  Los  Angeles. 

Q.  How  long  would  it  take  you  to  drive  from  Quartz- 
site to  Los  Angeles? 

A.     Approximately  five  and  a  half  or  six  hours. 

Q.  I  notice  that  you  have  made  a  particular  entry  on 
the  night  of  May  28th  that  you  returned  to  Los  Angeles 
in  CAP  truck  the  same  evening.  A.     Yes. 

Q.  Do  you  have  some  particular  way  of  remembering 
that? 

A.  Yes ;  strangely  enough  I  do  have,  because  this  man 
George  Hyder,  of  whom  I  speak  in  the  log  here,  w^as 
studying  [317]  flying  down  there,  preparatory,  I  believe, 
to  going  into  some  aircraft  work,  but  he  was  attempting 
to  get  a  commercial  license.  I  had  seen  him  around  the 
field,  and  several  times  he  had  driven  me  down  to  the 
restaurant  where  we  had  to  eat  in  Quartzsite,  and  he 
told  me  that  he  was  studying  as  hard  as  he  could,  but 
that  he  was  having  a  little  trouble  with  his  navigation 
and  meteorology,  and  asked  me  if  I  had  had  any  ex- 
perience in  that,  and  I  said  yes,  I  did  have.  And  he  was 
staying  in  what  was  called  the  men's  dormitory.  x\nd  he 
got  out  his  books  and  papers  and  started  to  explain  to  me 
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how  far  he  had  gotten  with  liis  navigation  and  meteor- 
ology. And  1  said,  "Well,  George,  don't  you  have  a 
protractor?"  And  he  said,  *'No,  I  don't.  I  tried  to  get 
one  of  those,  and  T  understand  they  are  very  necessary." 
I  said.  "They  are  very  necessary,  because  when  you  take 
your  government  test  it  is  necessary  to  have  one.  T 
advise  you  very  strenuously  not  to  go  ahead  without  this 
protractor."  And  he  said.  "T  have  a  friend  of  mine  in 
Los  Angeles  who  was  going  to  go  down  to  Lietz,  where 
they  have  navigational  equipment,  and  buy  me  a  pro- 
tractor, but  he  hasn't  sent  it  out  yet."  And  I  said.  "I 
am  going  in  to  Los  Angeles  tonight,  and  I  will  get  you  a 
protractor."  And  he  said,  "Better  telephone  my  friend 
and  see  if  he  lias  bought  it.  and  then  you  won't  have  to 
buy  a  duplicate."  So  when  1  got  the  notes  of  my  time.  I 
had  George  Hyder's  name,  and  by  it  was  written  the  time 
he  flew,  within  a  week,  and  also  the  record  of  the  plane, 
and  also  the  [v318]  telephone  number  and  the  name  of  his 
friend,  who  I  believe  was  an  attorney — T  can't  remember 
now — and  he  said,  "Will  you  call  him,"  so  I  called  the 
man,  and  he  said.  "Well.  T  had  that  protractor  sent  to 
George  Hyder."  And  T  said.  "He  hasn't  received  it  and 
the  ])Oor  guy  is  in  an  awful  way.  I  don't  think  he  is 
going  to  be  able  to  pass  this  test  if  he  doesn't  have  the 
pro])er  equi])ment."  And  T  said,  "Shall  T  go  down  and 
get  him  one?"  And  he  said.  "Xo,  T  think  what  T  will  do 
is,  T  will  go  down  and  see  about  this  one."  And  T  said, 
"You  will  take  that  responsibility?"  And  he  said.  "Yes." 
And  I  know  T  had  the  thing  in  my  mind,  because  he  was 
worrying  about  whether  he  was  going  to  pass  the  test  or 
not. 
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Q.  Would  you  say.  to  the  best  of  your  recollection, 
that  you,  in  all  probability,  did  not  return  to  Los  Angeles 
between  the  20th  and  the  21st? 

A.     That  is  of  May? 

Q.     Yes.  A.     Fifth    month,    twentieth    day? 

Q.     5-21-43. 

A.  Yes.  That  I  did  not  return  between  the  20th  and 
the  21st? 

Q.     Between  the  20th  and  the  21st. 

A.  I  don't  think  I  did.  As  a  matter  of  fact,  it  is 
likely — on  the  20th  I  was  doing  some  instrument  instruc- 
tion with  Ed  Horton,  and  on  the  21st  also.  Usually  we 
flew  very  [319]  early  in  the  morning,  because,  on  instru- 
ment instruction,  the  wind  must  be  pretty  good,  and  I 
think,  since  I  flew  with  instruments  the  next  day.  it  was 
likely  I  did  not  return  to  Los  Angeles  between  the  20th 
and  the  21st. 

O.  Let  us  get  back  to  the  19th.  You  were  in  Quartz- 
site,  Arizona,  flying  every  day,  on  the  19th,  and  on  the 
20th.  and  on  the  21st,  and  on  the  22nd,  and  the  23rd,  and 
on  the  24th  and  25th.  and  then  there  is  a  day's  lapse  in 
there.  A.     Yes. 

Q.  Between  the  25th  and  the  27th.  Do  you  have 
some  recollection  as  to  whether  you  may  have  left 
Quartzsite  on  the  night  of  the  25th?  You  do  not  appear 
to  have  flown  on  the  26th. 

A.  That  is  possible,  that  I  did  leave  there.  That 
doesn't  stand  out  in  my  mind,  whether  I  did  or  not.  It 
is  possible.  The  reason  I  think  it  is  possible  is  because, 
being  an  instructor  around  a  field  like  that,  where  people 
are  so  avid  for  instruction,  due  to  the  pressing  need  for 
flyers,  you  have  got  to  instruct  them.  About  the  only 
reason  I  could  possibly  think  of  that  I  didn't  fly  that  day 
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would  be,  it  seems  to  me  there  was  a — yes,  T  do  l<now  why 
we  didn't  fly  that  day.  There  was  a  forced  landing:  on 
5-24-43.  The  propeller  broke  on  the  instrument  instruc- 
tion ship,  and  I  made  a  forced  landing  at  Herron  F'ield. 
which  is  at  Blythe.  and  1  think  the  next  day,  instead  of 
coming  back  to  the  held,  we  went  to  Herron  and  worked 
all  day  g^ettinj^^  |  320]  the  ])ro])  back  on  that  ship,  because 
it  put  the  ship  out  of  commission. 

O.  Let  me  ask  you  this  question,  then:  Then,  to  the 
best  of  your  recollection,  you  were  at  Quartzsite  con- 
tinuously from  the  19th  to  the  25th,  and  then  probably  on 
the  26th  you  were  in  Herron? 

A.     ^'es.     That  is  very  near   Blythe. 

Q.     Just  over  the  border?  A.     Yes.  27  miles. 

O.  Well,  to  make  sure  that  you  didn't  return  to  Los 
An^-eles  until  the  afternoon  of  the  28th — 

A.     That  is  correct. 

Q.     T  notice  on   April   11,    1943 — 

A.     Yes. 

Q.  You  were  in  Las  \>!^as  some  four  hours  and  seven- 
teen minutes. 

A.  Wait  a  moment.  Is  that  on  April  11th?  Does 
it  say  there  Las  A^egas  ? 

Q.     It  says  so  on  this. 

A.  That  may  be  a  mistake.  4-11 — no:  that  is  a  mis- 
take; that  is 'definitely  a  mistake. 

Q.     That  should  be  Quartzsite? 

A.  It  should  be  Quartzsite.  because  I  have  a  reason 
to  know  that  T  was  at  Quartzsite  that  day. 

The  Court:  Do  I  understand  that  the  tran.script  is 
in  error?  [321] 

A.     There  is  an  error  there,  yes. 
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Mr.  Cooper:  That  is  on  April  11,  1943,  page  4,  be- 
tween lines  6  and  7. 

Mr.   Roth:     What  place? 

Mr.   Cooper :     Quartzsite. 

The  Witness :     It  was  Quartzsite  instead  of  Las  Vegas. 

The  Court:  Well,  I  will  make  the  correction  accord- 
ingly on  the  exhibit. 

Mr.  Roth :  It  is  Quartzsite.  under  the  date  and  the 
name  of  the  city? 

Mr.  Cooper:     I  notice  on  that — 

The  Court:  Just  a  moment.  Let  us  see  if  we  get 
this  correct.  Counsel  calls  attention  to  the  fact  that  the 
designation  of  the  locality  follows. 

Mr.  Cooper:     Oh,  I  see. 

The  Court:  The  date,  in  other  words,  relates  to  the 
date  immediately  preceding.  Then  we  had  better  not 
disturb  this. 

The  Witness:  Oh,  it  is  correct,  then.  I  didn't  realize 
it. 

Mr.  Roth:  May  it  please  the  court,  I  helped  the  secre- 
tary prepare  this,  but  she  inadvertently  left  out  the  names 
of  the  places  that  your  Honor  specifically  wanted.  You 
will  observe,  then,  that  we  went  back  and  had  her  insert 
the  names  of  the  cities  after  the  instrument  was  prepared, 
and  wherever  it  gives  a  date,  such  as  on  the  first  page, 
line  15,  between  lines  15  and  16,  where  it  says  "9-13-42," 
we  inserted  [322]  where  Mr.  Cummings  happened  to  be  at 
that  time,  so  we  therefore  inserted  "Boulder  City  to  Las 
Vegas."  and  all  through  the  entire  instrument  we  had  to 
get  it  out  in  that  way. 

The  Witness:     I  was  at  Ouartzsite  on  4-11-43. 
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Q.  1  notice  on  that  day  you  said,  "4  hours.  17  minutes, 
C.A.P.  training-  of  members."  and  then  on  tlie  same  date 
it  says,  "Time:  42  minutes."  and  on  the  same  date, 
"Time:     2S  minutes.     Airport  re.e^istrar  Jennie  Delaney." 

A.     Yes. 

Q.  And  also  on  April  11th.  "Time:  20  minutes, 
C.A.P.   training."  A.     Yes. 

O.  T  take  it  that  you  returned  to  I^os  Angeles  follow- 
ing this  last  item? 

A.     You  mean  the  twenty  minutes  flying  on  the  11th? 

O.     That  is  right. 

A.     Yes.  1  did  return  to  Los  Angeles  that  night. 

Q.     Did  you  drive  back?  A.     Yes. 

O.  And  do  you  know  what  time  you  left  on  the  10th 
of  April?  A.     We  left  on  the  10th? 

O.     I  don't  know  where  you  were  on  the  10th. 

A.     You  mean  in  order  to  get  to — 

0.     In  order  to  get  to  Las  \^egas.   [323] 

A.     Well  now — 

The  Court :     Why  do  you  refer  to  Las  Vegas  again  ? 

Mr.  Cooper :  Tt  is  my  mistake  again.  T  mean  Quartz- 
site. 

A.  Being  the  scjuadron  commander  of  a  squadron  of 
flyers,  we  had  to  ])lan  somehow  to  get  all  the  ])e()ple  who 
were  capable  of  flying  aircraft  to  a  field  at  which  we 
could  give  them  instruction  in  a  grouj),  and  get  them 
back.  The  reason  we  had  to  get  tliem  back  was  because 
most  of  them  were  workers  at  Lockheed  and  various 
places,  so  we  tried  to  plan  the  tri])  .^o  that  it  would  fall  on 
a  Sunday.  There  were  times  when  we  went  up  on  a 
Saturday,  if  s^me  of  us  could  get  off,  if  I  could  get  off, 
and  in  tliat  wav  thev  could  flv  (jver  Sundav  and  be  back 
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Sunday  night,  permitting  them  to  get  to  work  Monday 

morning. 

Q.  What  I  am  getting  at  is  this.  Did  you  refresh 
your  recollection  as  to  approximately  what  time  you  left 
on  Saturday,  if  you  were  in  Los  Angeles  ? 

A.     What  time  I  left  Los  Angeles  Saturday  night? 

Q.     Yes. 

A.  Well,  I  can't  say  truthfully  that  I  remember  the 
exact  time.  There  were  times  when  I  knew  I  came  back 
pretty  tired  from  those  trips,  and  there  were  times  when 
I  couldn't  leave  Los  Angeles  until  10:00  or  11:00  o'clock 
at  night,  and  I  would  drive  with  one  of  the  members  of 
the  squadron,  and  T  would  get  there,  and  they  would  have 
a  tent  pitched  for  me  and  take  care  of  me,  because  I  was 
the  only  instructor  they  [324]  had,  and  in  the  morning 
they  would  take  me  up,  and  I  would  get  out  on  the  flying 
line,  and  the  executive  officer  would  have  all  the  planes 
lined  up.  and  I  would  start  to  fly. 

Mr.  Cooper:     That  is  all. 

Redirect   Examination 

Q.  By  Mr.  Roth :  During  all  the  time  you  were  in 
Quartzsite  and  other  places,  were  you  in  constant  tele- 
phone communication  with  Oscar? 

A.     Not  constantly. 

Q.     How  often  would  you  telephone  him? 

A.  Sometimes  we  would  talk,  might  talk,  twice  a  day, 
or  might  not  talk  for  two  days  or  three  days  sometimes, 
but  he  knew  where  I  was,  and  it  was  just  a  question  if  I 
had  anything  to  talk  about,  and  T  wouldn't  call  if  I  had 
nothing  to  call  him  about,  I  wouldn't  call. 

Mr.  Roth:     That  is  all. 

The  Court :     We  will  have  a  five-minute  recess.     ' 

(Short  recess.) 
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y\r.  Koth:  If  your  UoiKjr  please,  normally  plaintiff 
opens  and  closes  in  a  case,  hut  in  tliis  particular  matter 
all  of  the  facts  in  the  cojnplaint  have  been  stipulated 
except  two.  One  is  the  nature  of  the  demand  which  was 
made  (^n  April  10th,  and  the  other  is  whether  any  de- 
mands or  requests  were  made  ui)on  the  plaintiff  between 
the  dates  of  April  10th  and  June  3.  1943.  by  the  de- 
fendant. Both  of  those  have  been  established  without 
contradiction  by  the  evidence,  that  is,  [325]  as  far  as  the 
nature  of  the  demand  is  concerned.  There  will  be  a 
dispute  as  to  whether  or  not  the  telegrams  ever  arrived. 
As  far  as  any  demands  having  been  made  between  the 
10th  of  Ai)ril,  1943.  and  June  3.  1943,  or  May  29,  1943, 
are  concerned,  there  is  no  contradiction  in  the  evidence. 
So  there  are  no  facts  to  argue  on  our  phase  of  the  case. 
There  are  merely  questions  of  law,  which  the  court  will 
have  to  decide,  and  which  have  been  ade(|uately  briefed. 

The  controversy  with  respect  to  the  facts  is  on  the 
affirmative  defense  of  estoi)pel.  1  think  the  burden  of 
establishing-  that  defense  is,  of  course,  on  the  defendant, 
and  if,  by  chance,  that  is  not  the  case,  as  far  as  the  defense 
of  estoppel  is  concerned,  if  the  burden  is  on  us,  we  waive 
the  opening  argument.  If  it  is  properly  upon  the  de- 
fendant, we  will  take  our  proper  place. 

The  Court:  Ala}-  I  inquire  as  to  what  the  plaintiff's 
lX)sition  is  respecting  that  portion  of  the  evidence  which 
has  to  do  with  the  sending  of  the  telegrams  bearing  date 
April  10,  1943.  1  am  not  speaking  as  to  the  legal  effect 
at  this  moment,  though,  but  what  his  ix»sition  is  respect- 
ing what  happened  with  reference  to  the  delivery  of  those 
telegrams;  in  other  words,  the  bringing  home  to  plaintiff 
of  the  contents  thereof  or  the  substance  of  their  contents: 
and  also  that  phase  of  the  evidence  which  has  to  do  with 
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ascertaining   the   true   meaning   and   purpose   of    the   de- 
fendant in  sending  those  telegrams.  [326] 

Mr.  Roth :  On  the  question  of  the  telegram  itself,  that 
is,  the  telegram  of  April  10th,  apparently,  under  the  law, 
presumptive  delivery  is  established  by  delivery  to  the  tele- 
graph office.  Under  the  law,  too,  that  is  a  disputable  pre- 
sumption. The  uncontradicted  facts  in  the  case  show  this : 
That  on  April  12th  the  Western  Union  itself  sent,  via  tele- 
type, a  wire  to  defendant,  and  in  that  wire  Western  Union 
specifically  set  up  the  nature  of  the  delivery,  and  it  said  in 
so  many  words  that  the  telegram  was  not  personally  de- 
livered either  to  Oscar  Cummins  or  to  Robert  Cummings, 
but  went  on  to  say — I  am  not  quoting  it  literally — that  it 
was  telephoned  to  various  addresses,  with  no  response,  that 
there  was  no  one  there,  and  that  they  finally  reached  or 
phoned  Mrs.  Oscar  Cummins,  at  a  specific  address.  That 
is  what  the  telegram  of  Western  Union  to  the  defendant 
says.  Then  we  put  Mrs.  Oscar  Cummins  on  the  stand,  and 
she  testified — and  her  evidence  is  uncontradicted — that  she 
never  received  any  such  message  either  on  April  10th, 
April  11th  or  April  12th.  So  that  is  the  condition  of  the 
record,  on  the  question  of  that  wire,  in  respect  to  the 
court's  first  question.     On  the  second  question — 

The  Court :  Let  me  interrupt  there  again.  Then  I  take 
it  your  position,  in  brief,  is,  on  the  matter  of  the  delivery 
of  the  telegrams  or  bringing  home  to  the  plaintifif  the  con- 
tents thereof,  that  the  presumption  which  the  law  creates 
has  been  clearly  overcome  by  the  very  records  of  the 
Western  [327]  Union  Telegraph  Company? 

Mr.  Roth :  Plus  one  other  thing,  your  Honor,  which  I 
mentioned.  That  is  the  testimony  of  Mrs.  Oscar  Cummins. 
And  plus  something  which  I  didn't  mention,  which  T  men- 
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tion  iKnv,  and  thai  is  the  uncontradicted  testimony  of  the 
witnesses  Kelley,  Mulil.  Ward  and  Speers,  that  after  the 
wire  of  April  10th  was  sent  nothing  further  was  done  to 
notify  either  Robert  Cumniinj^s  or  Oscar  Cummins.  On 
the  second  question  that  the  court  asked,  as  to  what  was  in 
the  mind — 

The  Court:  As  to  what  we  may  fairly  construe  to  be 
the  real  purpose  of  that  telegram. 

Mr.  Roth :  That,  of  course,  is  arguable  from  the  facts, 
if  we  desire  to  go  into  the  facts.  At  this  time,  because  of 
evidence  which  is  in  the  record,  certain  things  can  be 
argued  as  to  what  was  in  the  defendant's  mind.  Irrespec- 
tive of  what  is  in  the  record,  plaintiff  is  satisfied  to  rest, 
as  far  as  this  argument  is  concerned,  on  the  telegram  it- 
self, and  on  the  notices  which  followed  it,  if  the  subject 
is  opened  up.  I  merely  say  that  because,  if  it  is  argued 
by  the  defense,  there  are  certain  matters  which  I  will  argue 
from  the  facts  in  resi)ect  of  the  meaning  of  that  wire  of 
April  10th.  based,  of  course,  upon  the  testimony  of  the 
witnesses  of  the  defendant  itself  and  certain  inherent  prob- 
abilities in  the  case.  But  for  present  purposes  we  are  con- 
tent, as  far  as  our  case  is  concerned,  severed  from  the 
separate  and  affirmative  defense,  to  stand  upon  the  ad- 
mitted or  stipulated  facts  and  the  [328]  uncontradicted 
facts  in  the  record. 

Mr.  Cooper :  May  it  please  the  court,  I  am  perfectly 
happy  and  prepared  to  argue  the  matter  at  this  time,  but  I 
think — and,  of  course,  I  realize  that  it  is  addressed  to  the 
sound  discretion  of  the  court — that  there  should  be  a  fair 
opening. 

The  Court :  Let  me  interrupt  to  make  this  observation  : 
Under  any  hypothesis,  you  would  have  the  closing  argu- 
ment, ill  the  light  of  what  has  just  been  stated. 
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Mr.  Cooper :  That  would  be  satisfactory,  then,  may  it 
please  the  court. 

The  Court :     So  that  I  think  you  might  now  proceed. 

Mr.  Roth:  I  omitted,  in  my  resume  of  what  were  the 
uncontradicted  facts,  to  also  state  that  Oscar  Cummins, 
in  addition,  testified  that  he  had  never  received  this  wire 
of  April  10,  1943,  or  been  informed  about  it.  [329] 


(Oral  argument  by  Mr.  Cooper,  in  the  course  of  which 
the  following  proceedings  took  place)  : 

Mr.  Cooper:  I  must  take  the  position,  first,  that  if 
your  Honor  finds  as  a  fact — and  I  recognize  that  your 
Honor  can  find  the  other  way  if  your  Honor  believes  Oscar 
Cummins — that  the  telegram  of  April  10th  was  in  fact 
served — and  I  am  assuming  that  your  Honor  concludes 
that  the  telegram  was  served — I  realize  that  this  point  is 
made  in  the  brief,  but,  with  your  Honor's  permission,  I 
should  like  to  refer  to  it  again. 

The  Court :  Let  me  interrupt  to  see  if  I  grasp  fully  the 
import  of  the  statement  just  made.  Are  we  agreed  that 
the  evidence,  so  far  as  the  Western  Union  Telegraph  Com- 
pany is  concerned,  is  to  the  efifect  that  the  telegram  of 
April  10,  1943,  was  delivered  orally  over  the  telephone? 

Mr.  Cooper:  I  make  no  contention,  if  your  Honor 
please,  that  the  evidence  shows  that  Western  Union  says 
that  it  was  delivered  personally  to  Oscar  Cummins  or 
Robert  Cummings;  I  make  no  such  contention.  It  is  my 
contention  that  the  testimony  offered  by  Lester  Roth  on 
behalf  of  the  plaintiff  with  respect  to  what  actually  hap- 
pened does  not  destroy  the  presumption. 
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The  Court:  rcrhai)s  I  didn't  make  myself  clear.  All  I 
want  to  make  certain  is  whether  it  is  your  position  that 
the  evidence  is  to  the  effect  that  the  telegram  was  delivered 
orally  over  the  telephone  by  Western  Union.  |  330] 

Mr.  Cooper :  The  evidence  is  to  this  effect,  that  West- 
ern Union  orally  phoned  the  telegram  to  Mrs.  Oscar  Cum- 
mins; and,  secondly,  that  they  orally  telephoned  the 
message  to  his  sister-in-law ;  and,  thirdly,  that  they  tried 
to  deliver  it  to  Robert  Cummings,  and  he  was  reported  to 
be  out  of  the  city.  That  is  as  far  as  the  evidence  shows. 
But,  may  it  please  the  court,  it  is  my  position  that  that 
fact  still  does  not  destroy  the  presumption.  In  other  words, 
the  presumption  is  that  if  the  telegram  is  in  fact  delivered 
to  the  Western  Union,  that  it  goes  all  the  way  through  and 
gets  to  the  ])erson  to  whom  it  is  addressed.  May  I  read 
that,  or  does  your  Honor  quarrel  with  that  statement? 

The  Court:  No,  1  am  not  quarrelling  on  the  subject 
matter  of  the  legal  i)rinciples.  1  am  trying  to  find  out  what 
your  position  is  as  to  this  probitive  fact.  It  isn't  yet  clear 
to  me  as  to  what  your  position  is.  Having  in  mind  this 
presumption,  is  it  your  contention  that  the  evidence  satis- 
factorily establishes  this  probitive  fact,  namely,  that  the 
telegram  of  April  10,  1943,  was  delivered  over  the  tele- 
phone to  Mrs.  Oscar  Cummins  some  time  on  Sunday,  April 
11 ,  1943  ?    Do  you  go  that  far  ? 

Mr.  Cooper:  There  isn't  any  question  about  it.  if  your 
Honor  please.  That  is  what  the  testimony  offered  by  the 
plaintiff  shows,  that  it  was  i)honed  to  Mrs.  Oscar  Cum- 
mins. 

The  Court:     On  April  11th? 

Mr.  Cooper:  On  April  11th,  or  whatever  date  it  was. 
I  [331]  think  it  was  the  11th.  if  yuur  Honor  please. 
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The  Court:  And  as  to  the  deHvery  of  the  same  tele- 
gram over  the  telephone  to  someone  referred  to  as — 

Mr.  Cooper:     His  sister-in-law,  if  your  Honor  please. 

The  Court:     The  sister-in-law  of  Oscar  Cummins? 

Mr.  Cooper :     Yes,  to  his  sister-in-law. 

The  Court :     Upon  what  date  ? 

Mr.  Cooper:  It  was  phoned  to  his  sister-in-law  at 
10:50  a.  m.,  Uth,  who  will  relay  message  to  him. 

The  Court:     Will  you  just  pass  that  up  temporarily? 

Mr.  Cooper:     Yes,  your  Honor. 

The  Court:     Very  well. 

Mr.  Cooper:  Now,  I  don't  want  to  spend  too  much 
time  on  that  point  if  I  have  made  my  position  clear. 

The  Court :     Yes,  it  is. 

Mr.  Cooper :  In  other  words,  as  it  stands  at  the  present 
moment,  it  is  our  view  that  there  is  a  conflict  in  the  evi- 
dence, and  your  Honor  can  find  either  way.  I  am  taking 
the  position  that  your  Honor  finds  that  this  telegram  was 
in  fact  delivered.  In  that  event  there  isn't  any  question 
but  that  knowledge  was  brought  home  to  the  plaintiff  that 
he  was  required  to  report  at  the  studio. 

The  Court:  Right  there,  let  us  assume,  for  the  pur- 
pose of  this  discussion,  that  on  April  11th  Western  Union 
did  deliver  the  telegram  of  April  10th  over  the  telephone, 
both  to  Mrs.'  Oscar  Cummins  and  to  a  sister-in-law  of 
Mr.  Oscar  [332]  Cummins,  each  of  whom  promised  to 
relay  the  message  to  Mr.  Oscar  Cummins.  Unless  the 
message  was  received  either  by  Mr.  Robert  Cummings  or 
by  his  representative,  Mr.  Oscar  Cummins,  in  time  to  en- 
able the  plaintiff  to  report  at  the  studio  by  April  12th, 
would  you  say  that  the  evidence  is  sufBcient  to  warrant  a 
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finding-  to  the  effect  that  the  defendant  gave  notice  to  the 
plaintiff  in  time  to  enable  him  to  comply  therewith? 

Mr.  Cooper:  Yes,  your  Honor.  I  have,  1  think,  an 
absolute  answer  to  that  in  paragraph  15  of  the  contract: 

"If  the  producer  elect  to  mail  such  notice  or  to  send 
the  same  by  telegraph  or  cable,  then  the  date  of  mailing 
thereof,  or  the  date  of  delivery  thereof  to  the  telegraph  or 
cable  office,  as  the  case  may  be,  shall  be  the  date  of  the 
service  of  stich  notice." 

That  is  what  the  parties  contracted.  On  first  reading, 
I  thought  they  said  that  mere  delivery  to  the  telegraph 
company  should  be  deemed  service,  although  they  didn't 
go  that  far.  That  is  paragraph  15,  and  that  is  set  forth 
in  the  brief  on  page  30  of  our  memorandum  of  points  and 
authorities,  our  trial  brief. 

Mr.  Roth:  I  would  like  to  interrupt  at  this  time  to 
make  my  ix)sition  clear  on  this  wire  as  I  intend  to  argue  it. 
When  I  read  the  telegram,  I  took  it  for  granted — and  I 
think  there  is  enough  in  the  telegram  to  warrant  it — that 
the  sister-in-law  of  Robert  Cummings  and  Mrs.  Oscar 
Cummins  |333]  are  one  and  the  same  person.  T  realize 
that  the  request  is  somewhat  tardy,  but  I  presume  the 
court  and  counsel  want  the  facts,  and  it  just  so  happens 
that  Robert  Cummings  is  an  onl\'  child  and  has  no  sister- 
in-law.  There  is  no  sister-in-law  of  Robert  Cummings. 
He  testified  directly,  under  examination  by  Mr.  Coo^jer. 
that  he  never  received  this  wire  and  was  never  told  about 
the  wire.  So  far  as  the  wire  is  concerned,  we  can  supply 
the  information  in  a  moment.  Hut  the  telegram  is  defi- 
nitely subject  to  this  interpretation,  that  is.  that  Mrs. 
Oscar  Cummins  and  the  sister-in-law  are  one  and  the 
same  person,  and  they   say   "We  phoned  to  Mrs.   Oscar 
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Cummins,"  and  they  refer  to  the  address  of  Robert  Cum- 
mings  as  14111  Sherman  Way,  Van  Nuys.  That  is  not 
the  address  of  Oscar  Cummins.  I  am  just  calling  that  to 
the  court's  attention  at  this  time. 

Mr.  Cooper:  If  the  court  please,  if  counsel  has  some 
motion  to  make — 

Mr.  Roth:  I  can  argue  that  from  the  telegram.  But 
I  would  like  the  court  to  give  me  permission  to  reopen  for 
the  purpose  of  putting  on  that  one  fact.  But  I  think  the 
telegram  definitely  bears  that  construction  in  its  present 
form. 

The  Court:     Evidence  to  what  effect? 

Mr.  Roth :  Evidence  to  the  effect  that  the  only  person 
that  Western  Union  claims  they  phoned  this  message  to 
was  Mrs.  Oscar  Cummins,  and  that  when  they  say  sister- 
in-law  and  [334]  mention  Mrs.  Oscar  Cummins  they  mean 
one  and  the  same  person,  to  show  that  they  didn't  phone  it 
to  two  separate  people.  That  is  all  I  say  the  wire  says. 
That  is  the  only  reason  Mrs.  Oscar  Cummins  was  put  on 
the  witness  stand.  And  I  figured  that  it  had  been  suffi- 
ciently covered  when  Oscar  Cummins  and  Robert  Cum- 
mings  both  testified  that  they  never  saw  the  wire  of  April 
10th  and  that  it  was  never  transmitted  to  them  in  any 
form. 

Mr.  Cooper :  Well,  counsel,  you  are  handling  the  plain- 
tiff's case — whatever  you  suggest  doing. 

Mr.  Roth:  I  think  it  is  a  matter  that  is  important  to 
the  court. 

The  Court:     Yes,  it  is. 

Mr.  Roth :  When  I  read  the  wire  I  thought  I  was 
justified,  in  putting  in  my  case,  in  reaching  the  conclusion 
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that  it  meant  one  and  the  same  person,  because,  knowing 
the  facts  as  1  did,  1  couldn't  conceive  of  it  meaning'  anyone 
else. 

Mr.  C(X)per:  1  can  tell  you  that  1  thought  it  was  his 
sister-in-law  and  his  wife,  because  1  went  to  the  trouble 
of  looking  up  those  facts  last  night. 

Mr.  Roth :  They  do  not  name  the  sister-in-law  or  give 
the  address  where  they  phoned  her.  I  suggest  at  this  time 
that  Robert  Cummings  be  recalled  to  testify  to  the  one 
fact  as  to  whether  or  not  he  has  a  sister-in-law. 

Mr.  Cooper:     1  haven't  any  objection  to  that. 

The  Court:  Let  me  ask  you  this  question:  It  it  your 
[335]  position,  Mr.  Cooper,  that  the  plaintiff's  sister-in- 
law  mentioned  in  Plaintiff's  Exhibit  I  purports  to  refer  to 
the  sister-in-law  of  the  plaintiff'? 

Mr.  Cooper :  I  took  it  to  refer  to  the  sister-in-law  of 
Oscar  Cummins.  It  could  mean  either.  Here  is  what  it 
says:  "Your  telegram  to  Robert  Cummings  care  Oscar 
Cummins,  527  California  Bank  Building,  out  of  city, 
address  unknown,  was  phoned  to  his  sister-in-law  at  10:50 
A.  M.,  11th,  who  will  relay  message  to  him."  It  could 
mean  Robert  Cummings'  sister-in-law  or  Oscar  Cummins' 
sister-in-law.  It  is  ambiguous,  as  it  is  called  to  my  atten- 
tion. 

Mr.  Roth :  But  each  one  was  a  separate  address.  There 
was  one  to  Robert  Cummings  at  the  Van  Nuys  address, 
and  one  to  Oscar  Cummins,  at  the  California  Bank  Build- 
ing, addressed  to  Beverly  Hills,  and  there  was  one  to 
Oscar  Cummins  at  an  address  on  Sunset  Boulevard,  so 
those  were  the  only  three  places  that  could  have  been 
phoned.  What  1  intended  to  argue  from  this  wire  in  its 
present  form  was  that,  in  view  of  Mrs.  Cummins'  testi- 
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mony,  the  best  construction  that  could  be  given  to  it  was 
that  someone  in  the  house,  in  Mrs.  Cummins'  absence, 
probably  told  the  Western  Union  that  they  would  advise 
Mrs.  Cummins  when  she  returned  home. 

The  Court:  In  any  event,  since  there  is  an  ambiguity, 
which  is  created  by  the  wording  which  Western  Union 
itself  used,  I  think  they  should  first  be  called  upon  to 
make  clear — and  I  presume  they  can,  from  their  records — 
what  they  [336]  mean  by  the  use  of  the  expression  "sister- 
in-law,"  because,  if  it  is  not  referred  to  one  individual, 
there  is  no  use  having  evidence  with  reference  to  another 
individual. 

Mr.  Cooper:  As  a  matter  of  fact,  if  your  Honor 
please,  I  had  the  representative  of  the  Western  Union  get 
the  girl  who  actually  phoned  the  message,  but  I  didn't  feel 
that  it  was  necessary,  in  view  of  the  fact  that  counsel 
didn't  cross  examine  the  gentleman  from  Western  Union 
when  he  was  here. 

Mr.  Roth:  I  should  have  thought,  Mr.  Cooper,  that 
after  the  evidence  in  rebuttal  here  from  Oscar  Cummins 
and  then  Mrs.  Oscar  Cummins  and  Robert  Cummings, 
that  it  might  have  been  necessary  for  you  to  call  her. 

Mr.  Cooper :  Not  in  view  of  the  fact  that  you  referred 
to,  that  is,  that  this  was  phoned  to  Mrs.  Oscar  Cummins. 
I  haven't  talked  to  her. 

The  Court:  Well,  let  us  see  if  we  can  make  some 
progress  here.  In  the  first  place,  you  might,  after  confer- 
ence with  plaintiff's  counsel,  determine  whether  you  are 
prepared  to  stipulate  that,  if  plaintiff  was  recalled  to  the 
stand,  he  would  testify  that  he  has  no  sister-in-law. 
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Mr.  Cooper:  Tf  he  says  that  is  the  fact,  1  will  stipulate 
that  he  will  so  testify. 

Mr.  Roth:  Is  that  true?  Do  you  have  any  sisters  or 
brothers? 

The  Plaintiff :     No. 

Mr.  Roth:     Does  your  wife  have  a  sister?  |337| 

The  Plaintiff:     I  have  no  wife. 

Mr.  Roth :     Vou  did  have  a  wife? 

The  Plaintiff  :  1  did  have  a  wife,  but  she  was  an  only 
child. 

i^Ir.  Cooper:  I  will  offer  to  stipulate  that  he  will  so 
testify.  I  mean  that  I  will  accept  that  stipulation.  I  would 
like  to  call  Oscar  Cummins  about  this  point. 

Mr.  Roth :     He  already  testified  on  this  point. 

Mr.  Cooper:  About  whether  he  has  a  sister-in-law. 
In  other  words,  it  is  a  fact  that  Oscar  Cummins  does  have 
a  sister-in-law;  is  that  right? 

Mr.  Roth :     That  is  right. 

Mr.  Cooper :  Then  do  you  offer  that  in  the  form  of  a 
stipulation  ? 

Mr.  Roth :  No,  not  unless  you  will  offer  to  stipulate 
that  she  didn't  receive  the  phone  call. 

Mr.  Cooper :  No ;  that  I  wouldn't  stipulate  to.  The 
only  thing  is,  I  would  like  to  call  Oscar  Cummins  for  just 
that  point. 

The  Court:  Yes.  The  ruling  is  that,  by  virtue  of  the 
stipulation  just  made,  the  record  now  discloses  that  the 
plaintiff'  is  deemed  to  have  testified  that  he  has  no  sister- 
in-law  and  did  not  have  any  sister-in-law  in  the  month  of 
April,  1943. 

Mr.  Cooper:     That  is  fair  enough.  [338] 
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OSCAR  CUMMINS, 

a  witness  heretofore  duly  sworn  on  behalf  of  plaintiff, 
upon  being  recalled  as  a  witness  in  behalf  of  defendants, 
testified  as  follows: 

Direct  Examination. 

Q.     By  Mr.  Cooper:     Do  you  have  a  sister-in-law? 

A.     Yes. 

Q.     More  than  one? 

A.     One  in  California  and  one  in  Detroit. 

Q.     One  in  Los  Angeles?  A.     Yes. 

Q.     In  Beverly  Hills?  A.     In  Los  Angeles. 

Mr.  Cooper :     That  is  all. 

The  Court:  May  I  ask,  on  April  10th  and  11th  of 
1943,  referring  now  to  the  sister-in-law  residing  in  Los 
Angeles,  where  did  she  reside? 

A.     5000  Finley  Avenue. 

The  Court:  Subject,  of  course,  to  a  direct  check  by 
counsel,  in  the  month  of  April,  1943,  did  your  sister-in- 
law  residing  at  the  address  just  stated,  have  either  her 
name  or  her  husband's  name  listed  in  the  Los  Angeles 
Telephone  Directory? 

A.     I  think  it  is  an  unlisted  telephone. 

The  Court :  When  you  speak  of  the  sister-in-law  resid- 
ing in  Los  Angeles,  are  you  referring  to  the  wife  of  your 
brother  [339]  Joe?  A.     Yes,  sir. 

The  Court:     I  have  no  other  questions. 
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Cross-Exaniination. 

0.  By  Mr.  Roth :  Did  Mrs.  Joseph  Cummins,  as  far 
as  you  know,  li\'c  in  Los  An,^eles  at  the  address  you  gave? 

A.     Yes. 

Q.  Did  she,  in  the  month  of  April,  at  any  time  during 
the  month  of  April,  1943,  advise  you  that  she  had  received 
a  message  from  the  Western  Union  Telegraph  Company 
for  you  or  for  Robert  Cummings?  A.     No. 

Mr.  Roth :     That  is  all. 

Mr.  Cooper :     No  further  questions. 

Mr.  Roth:  Mr.  Joseph  Cummins  can  testify,  unless 
you  want  to  stipulate  to  it,  that  his  name  was  not  in  the 
telephone  book,  and  that  he  had  an  unlisted  number. 

Mr.  Cooper:  If  you  say  that  is  a  fact,  I  will  stipulate 
that  he  will  so  testify. 

Mr.  Roth :     That  is  a  fact. 

Mr.  Cooper :  1  accept  the  stipulation  that  he  would  so 
testify. 

The  Court:  Then  that  stipulation  can  be  deemed  to  be 
a  part  of  the  record. 

(Further  argument  by  Mr.  Cooper.)   [340] 


(Argument  by  Mr.  Roth.) 

The  Court:  We  will  continue  this  matter  to  Monday  at 
2:00  p.  m. 

(Whereupon  an  adjournment  was  taken  until  2:(X) 
o'clock  p.  m..  Monday.  January  10.  1944,  the  time  later 
being  changed  lo  10:00  o'clock  a.  m.  of  the  same  day.) 
[341] 
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Los    Angeles,    California,    Monday,    January    10,    1944; 
10  A.  M. 


(Parties  present  as  before.) 

The  Court:     Now  are  you  ready  to  proceed? 

Mr.  Cooper:  Yes,  your  Honor.  Pursuant  to  your 
Honor's  suggestion,  I  have  here  this  morning  Mr.  Meaney, 
from  the  Western  Union  Telegraph  Company,  with  all  of 
those  records  in  connection  with  the  sending  and  phoning 
of  the  message  in  question.  In  addition  thereto,  we  have 
a  gentleman  by  the  name  of  G.  B.  James,  an  employee  of 
Western  Union,  who,  I  am  informed,  made  one  of  the 
phone  calls,  and  a  young  lady  by  the  name  of  Bernice 
Yorton,  who  phoned  in  one  or  two  of  the  calls  in  ques- 
tion. Does  the  court  desire  to  make  his  own  inquiries,  or 
does  the  court  desire  that  I  proceed? 

The  Court:  My  present  view  is  that  I  would  like  to 
see  the  original  records  themselves,  and,  after  scanning 
the  same,  determine  whether  it  will  be  necessary  to  inter- 
rogate anyone. 

Mr.  Cooper :  Very  well.  But  I  have  them  here,  out  of 
an  abundance  of  caution,  if  your  Honor  please. 

The  Court :     Yes. 

Mr.  Cooper:  Mr.  Meaney,  will  you  please  come  for- 
wards? [342] 
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J.  E.  iMEANEY, 

a  witness  lieretofori'  duly  sworn  on  behalf  of  defendant, 
npon  bein^"  recalled,  testified  as  follows: 

The  Court :  ^'ou  have  already  been  sworn  in  this  case. 
I  understand  you  have  produced  the  records  of  the  West- 
ern Union  Telegraph  Company,  taken  from  the  Los  An- 
geles office?  A.     I  have. 

The  Court :  Records  which  relate  to  what  your  com- 
pany did  with  reference  to  telephoning  the  telegram  bear- 
ing date  April  10,  1943.  from  Universal  Pictures  Com- 
pany, Inc.  to  Robert  Cummings?  A.     I  have. 

The  Court :  Xow,  would  you  let  me  see  them,  and  per- 
haps we  may  need  a  particular  pai)er  only,  without  dis- 
closing its  contents,  merely  describing  the  nature  of  the 
records  as  they  pertain  to  the  office  of  the  Western  Union 
Telegraph  Company. 

Mr.  Roth:  And  might  T  als()  request  that,  after  the 
court  has  scrutinized  the  data,  I  might  also  look  at  it. 

The  Court:  It  might  be  preferable  if  counsel  will  look 
at  it  first.    That  may  save  me  a  little  labor. 

Mr.  Roth :     Just  as  your  Honor  desires. 

The  Court :  Suppose  counsel  step  alongside  the  witness 
bench  and  peruse  the  record. 

Cross-Examination. 

Q.  By  Mr.  Roth :  You  have  handed  me,  Mr.  Meaney, 
three  pai:>ers,  which  purport  to  be  original  wires  from  Uni- 
versal 1 343]  Pictures  Company,  Inc.,  by  Edward  Muhl. 
Asssitant  Secretary,  one  addressed  to  Robert  Cummings. 
care  Oscar  Cummins,  8511  Sunset  Boulevard:  another 
addressed  to  Robert  Cummings,  by  the  same  corporation, 
signed  by  the  same  assistant  secretary,  the  address  being 
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14111    Sherman   Way,   Van    Nuys,    California.      Is   that 

correct  ? 

A.  Well,  these  are  not  the  originals.  The  originals 
were  submitted  to  the  court  last  week.  These  are  delivered 
copies.    The  original  telegrams  I  submitted  last  week. 

O.  When  you  speak  of  delivered  copies,  you  don't  mean 
physically  delivered  copies,  do  you? 

A.     No,  not  in  this  case. 

Q.  And  the  third  one  is  signed  the  same  way.  and  is 
addressed  to  Robert  Cummings,  care  Oscar  Cummins,  527 
California  Bank  Building?  A.     Yes. 

Q.  All  of  the  wires  which  you  have  shown  to  me  have 
at  the  top  the  figures — the  first  one  has  "S  114  90  4."  Does 
that  number  have  any  significance? 

A.  Yes.  That  is  the  wire  number  of  the  telegram. 
The  "90"  means  the  number  of  words,  and  the  "4"  the 
extra  words,  on  the  check. 

Q.     And  '^BV"  is  what? 

A.  "BV"  is  the  office  call  of  the  Western  Union  office 
at  Beverly  Hills,  California.  The  office  has  a  distinctive 
office  call.  "BV"  is  Beverly  Hills.  [344] 

Q.  And  then  the  words  "Beverly  Hills,  Calif"  and  then 
the — 

A 

Q 

p.  m 

Q 
A 

Q 

A 

Q 

A 


That  is  the  date.  And  "617P"  is  the  filing  time. 
This  means  that  it  was  filed  at  your -office  at  6:17 

A.     Yes. 
And  the  second  wire  has  the  same  filing  time? 
"6:07  p.m." 

And  the  words — the  "10"  is  what? 
The  date,  April  10th. 
And  the  third  one? 
That  is  6:11  p.  m.,  on  the  same  date. 
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0.  Now,  from  those  three  documents  which  I  liave 
shown  you,  and  from  tlie  words  and  figures  which  have 
been  read,  and  which  you  have  interpreted,  can  you  tell 
whether  those  documents  were  physically  delivered  at  the 
Beverly  Hills  office,  or  whether  or  not  they  were  trans- 
mitted by  telephone  to  the  Beverly  Hills  office,  or  by  tele- 
type service? 

A.  They  were  physically  delivered  to  the  Beverly  Hills 
office. 

0.     What  is  there  on  the  documents  to  show  that? 

A.  As  I  say,  the  originals  are  already  in.  These  are 
the  wire  copies. 

Q.     What  is  there  on  the  originals — 

Mr.  Cooper:  We  have  now  before  us  Defendant's 
Exhibit  B. 

Mr.  Roth:     That  is  correct.   [345] 

O.  What  is  there  on  the  originals  to  indicate  that  they 
were  physically  delivered? 

A.  That  is  a  typewritten  copy,  and  if  that  was  taken 
over  the  printer  from  Universal,  it  would  be  a  different  ap- 
pearing copy  of  the  message.  This  is  typewritten,  where 
ours  would  be  similar  to  this,  a  taped  copy  or  a  teletype 
copy. 

O.     When  you  speak  of  "printer"  you  mean  teletype? 

A.     That  is  right. 

O.  Is  there  anything  else  which  indicates  to  you. 
from  the  original,  that  is.  Defendant's  Exhibit  P),  tliat  it 
was  physically  delivered? 

A.  Well,  T  would  say,  without  any  question,  from  m\- 
ex])erience  in  liandling  telegrams,  that  it  was  physically 
delivered  to  the  Beverly  Hills  office. 
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Q.  Do  you  have  any  other  reason  for  saying  that  other 
than  the  fact  that  Defendant's  Exhibit  B  shows  that  they 
were  typed,  and  not  taped  in? 

A.     Yes.     They  are  absolutely  not  taped  in. 

0.  Do  you  have  any  other  reason  for  saying  that  they 
were  physically  delivered  other  than  that  reason? 

A.  Well,  they  were  found  in  our  files  at  the  time  the 
subpoena  was  served  on  us,  and  if  they  were  teletyped  in 
we  wouldn't  have  this  copy  in  our  file;  we  would  have  a 
taped  copy. 

The  Court:  When  you  say  "this  copy,"  you  mean  De- 
fendant's [346]  Exhibit  B?  A.     Yes. 

Q.     By  Mr.  Roth:     Defendant's  Exhibit  B? 

A.     Yes. 

Mr.  Roth :  We  have  examined  these  three  wires  which 
have  been  identified  by  the  witness,  your  Honor,  and  I 
will  pass  them  up  to  you,  while  we  look  at  some  other  data. 

The  Court:  Which  documents  were  you  examining, 
Mr.  Meaney,  when  you  determined  the  hour,  or  the  hour 
and  minute  when  the  telegrams  were  physically  left  in  the 
Beverly  Hills  office? 

A.  The  ones  I  just  testified  about  as  to  the  filing  time, 
was  on  the  copies  here,  the  taped  copies. 

O.  By  Mr.  Roth:  The  copies  other  than  Defendant's 
Exhibit  B? 

A.  That  is  right.  Right  after  the  date  you  will  find 
the  filing  time,  after  the  "10." 

Mr.  Roth :  May  I  suggest  that  the  examination  of  the 
balance  of  the  data  be  ofif  the  record,  because  it  is  in  the 
nature,  I  think,  of  a  preliminary  examination,  to  determine 
whether  or  not  the  court  is  going  to  see  this,  and  it  is  for 
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the  purpose  of  giving  counsel  an  opportunity  to  sec  wliat  is 
in  this  data.     I  haven't  the  sHghtest  idea. 

The  Court:      Is  that  agreeable  to  both  sides? 

Mr.  Cooper:     It  is  perfectly  agreeable,  your  Honor. 

The  Court:  \^ery  well.  The  part  that  is  now  inquired 
into  need  not  be  taken  down  in  shorthand,  Mr.  Reporter. 
[347] 

(Off  the  record  examination  by  Mr.  Roth.) 

Mr.  Roth :  I  have  another  suggestion.  We  are  going 
over  this  informally,  and  if  the  court  will  instruct  the  re- 
porter to  take  it  down  we  may  be  willing  to  stipulate,  after 
we  get  through,  that  it  may  be  considered  part  of  the 
record. 

The  Court:  Suppose  you  try  and  epitomize  what  has 
been  said  thus  far. 

Mr.  Roth :  I  will  try,  and  then  we  may  not  have  to  go 
over  it. 

Q.  By  Mr.  Roth:  Mr.  Meaney,  I  understand  that  in 
answer  to  my  (juestions  you  have  stated  thus  far  that  this 
wire,  which  1  will  identify  as  having  been  sent  by  Uni- 
versal Pictures  Company,  Inc.,  Edward  Muhl,  secretary, 
to  Robert  Cunimings,  at  14111  Sherman  Way,  Van  Nuys, 
California,  and  which  bears  in  the  upper  lefthand  corner 
the  letter  and  figures  "S  114  90,"  has  at  the  bottom  there- 
of, in  i)encil  writing,  these  words  or  letters  and  figures: 
''BA."  A.     "858  A." 

Q.     And  under  "DA"  we  have  "858  A"? 

A.     That  is  right. 

O.  And  to  the  right  we  have  the  letters  and  figures 
"SU  22636."  and  opposite  that,  to  the  right  thereof, 
"Adv"?  A.     "Adse." 

Q.     "Secy"?  A.     Yes. 
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Q.  And  to  the  right  of  that  the  figures  "11";  is  that 
[348]  right? 

A.     No.    That  "11"  should  come  after  the— 

Q.  But  it  doesn't.  I  am  placing  it  where  it  is  on  the 
telegram.  A.     Yes. 

Q.     The  figures  "11"  come  after  that?  A.     Yes. 

0.     In  other  words,  it  is  "11th"?  A.     Yes. 

Q.  Under  the  number  "SU  22636"  there  is  the  capital 
letter  "B"?  A.     That  is  right. 

Q.  And  also  under  the  number  we  have  the  figures 
"10"  and  the  letter  "A"  after  that?  A.     Yes. 

0.     And  to  the  right  of  that  what  are  those  letters? 

A.     "Dlv,"  delivered. 

Mr.  Cooper:  The  "11"  is  more  or  less  to  the  right  of 
both  of  those  matters,  that  is,  to  the  right  of  "SU  22636," 
and  "Adse  Secy,"  and  "B  10  A." 

The  Witness :     "Dlv." 

Q.  By  Mr.  Roth:  Does  that  mean  that  those  words 
and  figures  and  letters  mean  that  the  man  "B"  phoned  that 
telephone  number  and  delivered  the  massage  to  Robert 
Cummings'  secretary.  A.     That  is  right.    [349] 

The  Court:     On  April  11,  1943? 

A.     On  April  11,  1943. 

The  Court:     At  what  hour?  A.     At  10  a.  m. 

Q.  By  Mr.  Roth:  Under  the  handwritten  letters  and 
figures  which  I  have  read  there  is  also  a  name.  "Oscar 
Cummins,"  written  in  hand,  and  under  that  "Br  04065." 
Does  that  have  any  significance  ? 

A.  I  know  that  that  is  in  a  different  handwriting,  by 
probably  another  girl,  and  they  secured  some  information 
some  place  that  Oscar  Cummins,  that  they  may  be  able  to 
phone  this  to  Oscar  Cummins  at  Bradshaw  04065. 
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Q.  Can  }(iu  identity  either  handwriting,  the  handwrit- 
ing 1  read  tirst.  or  the  one  that  wrote  "Oscar  Cummins"? 

A.  So  far  I  can't.  I  don't  know  this  gentleman's 
handwriting,  other  than  to  know  that  he  is  operator  James 
at  our  Van  Nuys  office.  I  would  not  be  able  to  say  that  is 
his  handwriting,  because  I  don't  know. 

Q.  You  couldn't  say  that  either  are  in  the  handwriting 
of  operator  James?  A.     No. 

Q.  Can  you  tell  from  the  handwriting  which  has  been 
read  to  you  whether  operator  James  actually  called  Robert 
Cummings'  secretary? 

A.  It  is  hearsay,  which  is  as  he  told  me  after  talking 
to  him  about  this  case.  [350] 

Mr.  Cooper:     Operator  James  is  in  the  courtroom. 

The  Witness:     Yes. 

O.  By  Mr.  Roth :  In  the  upper  righthand  corner  of 
this  same  wire  which  I  have,  I  think  we  have  in  handwrit- 
ing "fone  Cr  68798,"  and  under  that  "607  N.  Elm  Dr.. 
Beverly  Hills"  ?  A.     That  is  right. 

O.     Do  you  know  whose  handwriting  that  is  in? 

A.     No,  I  couldn't  say. 

Q.     What  does  that  mean  on  the  wire? 

A.     Well,  you  want  my  theory  on  it? 

Q.     Did  it  have  a  meaning? 

A.  It  certainly  did.  This  607  North  Elm  Drive  would 
indicate  that  they  had  some  information  that  night  that 
this  party  could  be  found  at  phone  Crestview  68798.  and 
they  forwarded  by  wire  this  message;  they  resent  this 
message  back,  to  be  tried  al  that  phone  number  and  that 
address. 
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Q.  When  you  say  "they,"  you  mean  the  Van  Nuys 
office  sent  it  back  to  the  Beverly  Hills  office  to  be  phoned 
to  the  Elm  Drive  address? 

A.  Yes.  But  the  message  still  was  in  the  Van  Nuys 
office,  to  be  tried  for  subsequent  delivery. 

Q.  Now,  as  part  of  the  file  on  this  wire,  which  has 
already  been  identified,  you  have  another — it  is  not  a  wire, 
but  it  may  be  an  interoffice  communication. 

A.     It  is  a  service  message.  [351] 

Q.     That  is  dated  April  11th,  then  AM  8:12? 

A.     Yes. 

Mr.  Cooper :     That  looks  like  a  stamp. 

A.     That  is  right.     That  is  an  electric  stamp. 

Q.  By  Mr.  Roth:  That  reads:  "Relay  Robert  Cum- 
mings  Phone  Crestview  67898  607  North  Elm  Beverly 
Hills  Unkn."    That  means  unknown? 

A.     That  is  right. 

Q.     And  it  is  also  signed  "Dly  Los  A"? 

A.     That  is  delivery  department,  Los  Angeles. 

O.  They  wired  back  to  Van  Nuys  that  the  addressee 
could  not  be  found  at  North  Elm  Drive  ? 

A.     That  is  right. 

Q.  And  at  the  bottom  of  that  there  is  this  notation: 
"10  Relay  Robt  Cummings  try  Phone  Br  04065  Care 
Oscar  Cummings  DPS  Direct  if  DLD  Van  Nuys  Calif 
Apr  10."  A.     April  11th. 

Q.     What  is  the  other  ? 

Mr.  Cooper:     The  "10"  is  marked  out. 

A.     That  is  one  of  our  errors. 

Q.     1  hope  you  don't  include  me  in  that. 
A.     I  hope  not. 
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Q.     What  does  that  mean? 

A.  This  means  that  this  was  prepared  at  10:15  on  the 
morning  of  April  11th,  that  is.  this  latter  one  you  referred 
to,  by  a  different  clerk,  AEW.  This  notation  here,  this 
[352]  "Oscar  Cummins  Bradshaw  04065,"  that  this  em- 
ployee received  information  that — 

Q.     That  he  might  reach  Robert  Cummings  there? 

A.     Yes. 

Q.     So  they  tried  that  Bradshaw  number? 

A.     That  is  right. 

Q.  That  number  is  "Br."  Could  it  have  been  "I'righ- 
ton"  instead  of  "Bradshaw"?  A.     No. 

O.  What  would  you  put  down  for  "Brighton."  instead 
of  "Br."? 

A.  T  think  they  would  write  out  "Brighton,"  because  I 
don't  know  of  any  exchange — if  there  are  two,  we  always 
write  the  second  one. 

Q.  For  your  information,  Mr.  Meaney,  there  is  an  ex- 
change that  is  designated  "Brighton." 

A.     We  would  write  that  out. 

Q.  Why  do  you  say  you  would  write  out  "Brighton"? 
Why  wouldn't  you  be  writing  out  "Bradshaw"? 

A.  When  we  telephone  messages  to  a  Sycamore  num- 
ber, we  use  "Sy."  but  if  it  is  "Sylvan,"  it  is  written 
"Sylvan." 

Q.  Also  attached  as  part  of  the  file  I  have  identified, 
you  have  what  apparently  is  another  inter-office  communi- 
cation. Am  I  right?  At  least,  I  am  taking  it  from  the 
papers  you  have  given  me. 

A.     That  is  what  they  are,  you  bet.  [353] 

0.  This  inter-office  communication  also  has  the 
stamped  date  April  11  AM  10:34.  A.     Yes. 
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Q.  And  it  says:  "617  10  Robert  Cummings  SGD  Univ 
Pictures  CO  OC  Ads  Unkn  Van  Nuys  Calif."  Will  you 
decipher  those  hieroglyphics? 

A.  That  means  that  Robert  Cummings  was  out  of  the 
city.  "OC"  means  "out  of  city,"  and  "Ads  Unkn"  means 
"address  unknown." 

Q.  Now,  I  have  noticed  that  this  was  filed  at  10:34 
A.  M.  Is  that  right?  A.     Yes. 

Q.     That  is  shown  on  the  wire  itself. 

A.  This  wasn't  filed  at  10:34.  That  is  when  it  was 
received  at  the  main  office. 

O.     That  is  what  I  meant  to  say. 

A.     That  is  right. 

Q.  How  do  you  reconcile  that  inter-office  communica- 
tion which  has  just  been  read  with  the  message  in  hand- 
writing at  the  bottom  of  the  original  wire,  which  says  it 
was  dehvered  to  Oscar  Cummins'  secretary  at  10:00 
o'clock  A.M.? 

A.  I  would  have  to  confess  some  delay  in  our  office  for 
that.  We  have  a  lot  of  new  employees.  This  was  phoned 
by  a  different  employee,  who  didn't  follow  the  job  through 
by  sending  a  Dfs  on  it,  if  it  was  phoned  or  otherwise. 
This  service  message  wouldn't  have  been  sent  if  there  had 
been  [354]  coordination  between  the  service  clerk  and  the 
operator;  that  wasn't  present. 

Q.  Wouldn't  that  indicate  also  that  the  service  clerk 
phoned  Robert  Cummings  at  the  Van  Nuys  address,  and 
was  told  that  he  was  out  of  the  citv?  A.     No. 
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Q.  Would  it  indicate  that  the  service  clerk  made  some 
inquiry  and  found  out  that  Robert  Cummings  was  out  of 
the  city? 

A.  Well,  they  did.  He  was  basing  this  on  something 
that  he  had  known,  but  in  the  interim — 

Q.  It  comes  after  this  message  is  supposed  to  have 
been  phoned  to  Robert  Cummings'  secretary.  How  do 
you  explain  that? 

A.  It  is  quite  possibly  for  the  reason,  as  I  have  ex- 
plained, that  there  was  a  lack  of  coordination  there,  the 
message  being  phoned,  and  still  we  serviced  at  that  time. 

O.  At  the  bottom  of  this  inter-office  communication, 
which  shows  Robert  Cummings  was  out  of  the  city,  there 
are  the  letters  "Su"  and  the  figures  "22171" — Sunset? 

A.  Yes.  Well,  "22171"  or  "22131."  That  would  be  a 
guess  on  that  last. 

Q.     Yes;  it  could  be  a  "3"  instead  of  a  "7." 

A.     You  know  when  the  paper  gets  shifted. 

Q.  When  no  one  is  holding  it  and  you  are  writing,  it 
slips?  [355]  A.     Yes. 

O.     Does  that  telephone  number  have  any  significance? 

A.  Well,  not  to  me,  unless  just  some  idea  where  they 
can  deliver  the  telegram.  Just  as  an  explanation,  when 
we  have  telegrams  like  this  our  employees  are  urged  to  use 
great  care,  by  indicating  with  two  stars  on  it,  because  we 
know  the  messages  are  of  very  great  importance,  and  they 
use  every  effort  to  deliver  them,  and  get  every  little  clue. 

Q.  Could  this  mean  that  the  service  clerk,  whoever  it 
was  who  sent  this  message,  that  that  service  clerk  tele- 
phoned that  num])er  and  got  the  information  which  is  in 
the  wire?  A.     Well,  it  could  mean — 
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Q.     Could  it  mean  that? 

A.  Well,  I  wouldn't  even — it  is  a  number,  and  that 
is  all  it  means.  I  don't  know  what  the  person  was  think- 
ing of. 

Q.  Do  you  know  what  they  were  thinking  of  when 
they  wrote  the  number  on  the  original  wire? 

A.     Yes,  because  that  is  our  regular,  general  routine. 

Q.  We  will  proceed  with  the  next  document,  which  is 
part  of  this  file.  That  is  also  an  inter-office  communi- 
cation ? 

A.     I  think  you  will  find  this  is  a  carbon  copy. 

Q.     It  is  not  a  carbon  copy. 

A.  That  is  what  we  call  a  runner.  That  is  an  office 
record,  with  a  description  of  the  telegram,  and  is  put  in 
the  file,  and  later,  if  Mr.  Cummings  came  home  and 
someone  said,  [356]  "Western  Union  is  looking  for  you; 
they  have  a  telegram  for  you,"  they  call  us  and  we  look 
through  our  undelivered  messages  and  dig  this  out. 

Q.  Well,  that  is  on  one  side  of  a  printed  form,  which 
has  at  the  top  thereof  the  Western  Union  Telegraph  Com- 
pany memoranda  of  the  handling  of  undelivered  mes- 
sages? A.     That  is   right. 

Q.  This  memorandum  of  undelivered  message,  is  it 
left  at  the  address  of  the  addressee?  A.     No. 

Q.     That  is  kept  in  the  files  of  the  Western  Union? 

A.     That  is  right. 

Q.  It  has  on  the  printed  side  thereof,  after  the  printed 
word  "Addressee,''  the  name  "Robert  Cummings,"  and 
the  message  number,  after  the  printed  word  "message 
number,"  "S114"?  A.     That  is  right. 

0.  And  after  the  printed  word  "Dated,"  it  has 
"4/10"?  A.     That  is  right. 
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O.  Tn  the  line  which  has  this  i)riinin^-.  "Notify  origi- 
nating office  by  service  message,"  it  has  the  initials  "h^W." 
What  does  all  that  mean? 

A.  This  "EW"  is  the  clerk  in  the  Van  Nuys  office, 
and  she  wrote  in  there  indicating  that  she  sent  a  service 
message  notifying  "undelivered." 

Q.     .She   sent   a    service    message   to   your   office? 

A.     To  the  main  office.   |v357] 

Q.     Advising  them  of  non-delivery? 

A.     She  sent  this  to  the  Beverly  Hills — 

Q.     Advising  non-delivery? 

A.     That  is  right. 

O.     And  that  all  went  in  on  this  file? 

A.     That  is  right. 

Q.     And   this   went   in — could  y^ni   tell   at   what   time? 

A.     10:10  a.   m. 

O.  T  call  your  attention  again,  Mr.  Meaney,  to  the 
fact  that  at  the  bottom  of  the  original  wire  which  we 
have  identified  by  the  number  "S  114  90."  the  letters  and 
figures  in  handwriting  you  say  indicate  a  delivery  by 
telephone  at  10:00  o'clock  a.  m.  to  the  secretary  of 
Robert   Cummings?  A.     Yes. 

O.     How  do  you  reconcile  those  two? 

A.  Tt  is  probably  delay,  as  I  said  before,  lack  of  co- 
ordination between  the  serxice  desk  and  the  operating 
desk.  It  was  rej^orted  undelivered  ten  minutes  after  it 
was  delivered.  That  is  delivered,  based  on  the  informa- 
tion here. 

Mr.  Roth:      Mr.  Cooper,  may  we  staple  these  together? 

Mr.  Cooper:      No  objection. 

Mr.  Roth :  And  hand  them  to  the  court  for  its 
scrutiny,  and  proceed  with  the  others? 
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Mr.  Cooper:  Certainly.  I  might  suggest  that  Sunset 
number,  we  may  have  a  chie  to  that.  That  is  the  Uni- 
versal number. 

The  Witness:     Sunset  22171:    [358] 

Mr.  Roth :  That  is  the  way  I  read  it  originally,  only- 
Mr.  Meaney  thought  it  was  a  "3." 

The  Witness:  You  are  right— "22171."  That  doesn't 
indicate  a  thing  about  it.  Someone  wrote  the  number 
down  and  filed  this  record  of  that  date.  Your  guess 
would  be  as  good  as  mine. 

Q.  Suppose  my  telephone  number  were  on  there,  with 
my  name  opposite  it,  would  that  indicate  anything  to  you? 

A.  Yes:  I  would  assume  that  the  girl  gave  you  a  try 
and  asked  you  if  you  knew  where  Mr.  Cummings  was. 

Q.  Wouldn't  you  assume,  with  the  telephone  number 
of  Universal  on  there,  and  Universal  being  the  sender  of 
the  message,  that  the  service  operator  at  Van  Nuys  either 
called  Universal  for  additional  information  as  to  the  ad- 
dress of  Robert  Cummings,  or  told  Universal  that  the 
message  had  not  been  delivered? 

A.  The  reason  I  can't  say  that  is  because,  if  that  was 
done,  the  girl  should  have  at  least  completed  the  memor- 
andum showing  just  what  disposition  was  made. 

Mr.  Cooper:  1  suggest  also  that  the  11th  was  Sun- 
day, and  maybe  they  didn't  get  it. 

Q.  By  Mr.  Roth :  We  will  now  proceed  with  the 
second  wire. 

A.  That  apparently  went  through  like  we  like  to  see 
them  go  through. 

Q.  I  show  you  now  a  wire  which,  in  the  upper  lef<"- 
hand  corner,  has  the  letters  "SW201  90,"  and  that  is  ad- 
dressed to  1 359]  Robert  Cummings  care  Oscar  Cummins, 
8511   Sunset   Boulevard.   J-.os  Angeles.   California,  and  it 
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is  siofiied  "Universal  Pictures  Co.  Inc..  Edward  Muhl. 
Assistant  Secretary."  At  the  l)ottoni  in  what  purports  to 
be  a  stamped  box,  that  is,  a  box  made  with  a  stamp — 

A.     Rubber  stamp,  apparently. 

Q.  You  have  a  telephone  number,  with  the  number  in 
handwriting,  "Br  04065,"  and  then  you  have,  "Telephoned 
to  sister-in-law."  The  "Telephoned  to"  is  part  of  the 
stamp,  and  "sister-in-law"  is  in  handwriting.  Then  what 
is  this?  A.     "Time  delivered." 

Q.     "10:50  A"?  A.     That  is  right. 

O.     And  then  you  have  the  stamp  "By"? 

A.     "Cy."     That  is  the  operator. 

Q.     "To"—  A.     To  be  filed,  "fid." 

Q.  This  is  the  one  that  you  say  went  through 
promptly,  like  you  like  to  see  them  go  through ;  is  that 
right?  A.     Yes. 

O.  No^^^  where  did  you  get  that  telephone  number, 
"Brighton"  or  "Bradshaw,"  "Br  04065"?' 

A.  Well,  the  office  that  delivered  it.  that  it  was  re- 
ceived by  for  delivery,  looked  it  Uj)  in  the  phone  book, 
or  wherever  they  have  their  file,  if  they  have  confidential 
numbers — they  have  records  of  pr/minent  people,  their 
[360]   particular  numbers — I  couldn't  tell  you. 

O.  But  there  is  no  notation  on  the  wire  itself  which 
indicates  where  that  telephone  number  came  from? 

A.  No,  The  operator  that  phoned  that  is  in  the 
courtroom.     She  could  answer  that. 

O.     What  is  her  name? 

A.     Yorton,    Bernice   Yorton. 

O.  That  indicates  to  }ou  that  this  message  was  phoned 
to  the  sister-in-law  of  whom? 

A.  T  couldn't  tell  you.  :\11  T  could  say  is  "sister-in- 
law." 
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O.  It  is  addressed  to  Robert  Cummings,  care  Oscar 
Cummins.  Is  there  anything-  on  there  which  would  indi- 
cate whose  sister-in-law? 

A.  It  is  the  addressee's  sister-in-law,  the  person's 
sister-in-law.  The  addressee  is  the  party  that  we  are 
interested  in  getting  the  telegram  to. 

Q.  Do  you  mean  by  the  "addressee,"  Robert  Cum- 
mings? A.     Yes,  sir. 

Mr.  Roth :  We  will  pass  this  one  for  the  time  being 
up  to  the  court  for  its  scrutiny. 

Q.  Now  we  come  to  the  third  one,  and  that  has  in  its 
upper  lefthand  corner  these  letters  and  figures,  "SW202 
90,"  and  at  the  bottom  also  a  stamped  box,  and  that  has 
in  the  stamped  box,  "Telephone  No.  Brighton  04065.'" 

A.     Is  that  Brighton?   [361] 

Q.     "Br."     I  am  sorry.     I  mean  "Br." 

A.     Bradshaw. 

O.  I  will  take  your  word.  It  is  one  or  the  other. 
And  then  it  is  stamped,  and  it  says,  "Telephoned  to  sister- 
in-law"?  A.     That  is  right. 

Q.     And  then  "Time  Delivered  10:50  A"? 

A.     That  is  right. 

O.  And  "By"  in  stamp,  and  "Cy"  in  handwriting,  and 
"fid"  in  handwriting?  A.     Filed. 

Q.  This  last  wire  is  addressed  to  Robert  Cummings, 
care  Oscar  Cummins,  527  California  Bank  Building,  and 
it  is  the  same  operator  and  the  same  telephone  number 
and  the  same  notation  as  to  sister-in-law.  Does  that  mean 
that  it  is  a  duplication  and  that  wire  was  phoned  once  or 
twice? 

A.     No;  two  separate  telegrams. 
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Mr.  Cooper:  If  your  Honor  please,  may  we  have  the 
report  that  went  through  to  Universal?  I  think  that 
would  be  i)art  of  the  same  file,  would  it  not? 

The   Witness:     No. 

Mr.  Roth:  At  this  point.  Mr.  Cooper,  I  prefer  the 
witness  not  to  look  at  it. 

Mr.  Cooper:     That  is  all  right. 

Q.  By  Mr.  Roth:  Does  this  mean.  Mr.  Meaney.  that 
this  message  was  separately  phoned?  |362] 

A.     Oh,  yes. 

O.     By  the  same  operator?  A.     Yes. 

O.  May  T  call  your  attention  to  the  second  wire,  which 
is  the  one  "SW201  90."  and  direct  your  attention  to  the 
fact  that  the  telephone  number  is  exactly  the  same.  '*Br 
04065."  The  w^ords  "Telephoned  to  sister-in-law"  is 
exactly  the  same,  the  time  is  exactly  the  same,  and  the 
word  "By"  is  followed  by  "Cy."  exactly  the  same  oper- 
ator? A.     Yes. 

O.  Would  you  still  say  that  it  was  telephoned  twice, 
but  to  different  people? 

A.  No.  T  would  say  they  were  both  telephoned. 
That  happens  frequently  where  we  get  a  bunch  of  tele- 
grams :  we  may  have  one,  two  or  three  going  to  the  same 
party,  and  our  em])loyee  would  send  that  message,  and 
everv  one  dropped  on  the  desk  the  same  thing,  and  she 
would  phone  this  one  and — 

O.  Suppose  the  message  were  identical  except  for 
address  ? 

A.  It  wouldn't  make  a  bit  of  difference,  because  one 
is  addressed  to  Oscar  Cummins  at  H511  .Sunset — 

0.  No,  you  are  wrong.  They  are  both  addressed  to 
Robert  Cummin^s.  one  in  care  of  (Jscar  C^inimins,  8511 
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Sunset   Boulevard,   and   the   other   to  Robert   Cummings, 
care  Oscar  Cummins,  527  California  Bank  Building. 

A.  They  were  addressed  in  care  of  Oscar  Cummins 
at  a  different  address  than  this  one,-  so  the  operator, 
knowing  [363]  there  is  something  in  the  wind  some  place 
— we  have  these  kind  of  telegrams — and  we  deliver  them 
as  individual  telegrams.  We  couldn't  say,  "Well,  we 
have  delivered  one,  and  we  should  worry  about  the  second 
one." 

O.     Then  what  you  are  testifying  to  is  that  each  one 
was  separately  phoned  by  the  same  operator? 
A.     I  would  say  so. 

Q.     At  least  to  the  same  telephone  number? 
A.     Oh,  yes. 

O.  Now,  if  they  were  separately  phoned  wouldn't  the 
time  of  phoning  be  different? 

A.  Yes,  it  should  be.  It  is  supposed  to  be.  because 
you  couldn't  file  your  telegrams  like  that  at  the  same 
minute, — I  mean  phone  them,  so  there  should  be  two  or 
three  minutes  one  way  or  the  other. 

Q.  Attached  to  the  third,  which  has  been  identified  as 
"SW202  90,"  you  have  some  memoranda.  It  is  all  in 
type.  It  is  addressed  "Universal  Pictures  Co.  Inc., 
Edward  Muhl,  assistant  secretary,"  and  then  it  says 
"WUX  LOSA."     What  does  that  mean? 

A.  "WUX"  is  the  symbol  for  a  company  that  has  a 
direct  teleprinter  connection  with  our  office. 

Q.  Does  that  mean  that  these  duplicate  or  apparently 
carbon  data  were  teleprinted  into  Universal  on  that  day? 

A.     That  is  right. 
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Q.  The  date  it  was  teleprinted  into  Universal,  is  what. 
1 364]   as  indicated  by  this  data? 

A.  From  this  cojjy  1  could  not  tell  yon,  because  the 
girl  who  typed  this  failed  to  i)nt  the  date  on  it. 

Q.  Let  us  read  what  it  says:  "Your  telegram  to 
Robert  Cummings  (Report  Dely)  care  Cscar  Cummins 
527  California  Rank  lildg  was  foned  to  his  sisterinlaw  at 
1050  AM  who  will  relay  Msg  to  him."  It  is  signed 
"Western  Union  Tele  Co.'"  A.     That  is  right. 

Q.  But  the  date  of  that  teletyped  messag'e  is  not  on 
there? 

A.  This  is  a  carbon  copy,  and  the  original  would  prob- 
ably have  it  on  there. 

Q.  That  is  right.  T  didn't  think  the  second  page  was 
part  of  the  first,  but  they  are  apparently  one.  It  goes  on 
to  say  at  the  to])  of  this  second  carbon  sheet — These 
initials   in   the  corner,   "SVC."   what   does   that   mean? 

A.  Service.  It  also  has  at  the  top,  "Universal  Studios 
WUX  LOSA."  That  means  Los  Angeles.  "LOSA" 
means  Los  Angeles. 

O.     Do  these   figures  mean   anything.   "10  61  IP"? 

A.  Yes.  That  is  a  description  of  this  telegram,  the 
10th.  filed  at  6:11  p.  m. 

Q.  "Robert  Cummings  care  Oscar  Cummins  S27  Cali- 
fornia Bank  Bldg  clo.sed  till  AM  8511  Sunset  Blvd  closed 
till  AM  14111  Sherman  Way  Van  Nuys  out  of  city  ad- 
dress unkn".  and  then  a  dash,  and  "We  foned  to  Mrs. 
Oscar  Cummins  who  will  relay  message."  And  at  the  bot- 
tom you  have  "P>everly  Hills,  [365]  Calif  11." 

A.     Yes. 
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Q.  Where,  on  any  of  your  other  data  connected  with 
any  of  these  wires,  do  you  have  a  report  that  the  message 
was  phoned  to  Mrs.  Oscar  Cummins? 

A.  This  message  here,  this  service  here,  refers  to 
this  telegram. 

The  Court:  For  the  purpose  of  the  record,  will  coun- 
sel indicate  to  the  reporter  what  the  witness  is  pointing  to? 

Mr.  Roth :  Yes.  The  witness  is  indicating  duplicate 
teletyped  message  which  I  have  just  read,  and  which  is 
undated.  If  it  is  a  duplicate  of  the  original  of  Plaintiff's 
Exhibit  1  in  evidence,  it  apparently  was  sent  on  April 
12th.  The  witness  is  referring  to  that  in  connection  with 
a  wire  which  is  identified  in  the  upper  lefthand  corner  as 
"SW202  90." 

The  Court :  And  the  wire  referred  to  is  also  a  part  of 
the  files  of  the  Western  Union  Telegraph  Company? 

Mr.  Roth:     That  is  correct. 

The  Witness :  The  same  person  that  prepared  this  ser- 
vice message  to  the  Universal  Studios  is  the  same  person 
that  telephoned  the  message,  and  she  used  a  different 
description  in  servicing  Universal  Studios  by  saying  that 
she  phoned  it  to  Mrs.  Oscar  Cummins,  where,  in  the  tele- 
gram, she  said  she  phoned  it  to  Mr.  Cummings'  sister- 
in-law. 

O.  By  Mr.  Roth :  Do  you  assume  from  that  that  the 
person  who  phoned  the  message  just  assumed  that  Mrs. 
Oscar  Cummins  j  366]  was  the  sister-in-law  of  Robert 
Cummings?  A.     Sure. 

Mr.  Cooper:  If  your  Honor  please,  there  will  be  more 
proof  put  on  on  that  subject  later. 

Mr.  Roth :  I  think  we  have  examined  at  least  the 
original  data  of  the  Western  Union  Company  file  on  this 
subject  to  our  satisfaction,  and  we  are  prepared  to  sti- 


2's.  Robcrl  Cmiiiiiiiujs  03.S 

(Testimony  of  J.  E.  Meaney) 

pulate  that  that  data,  or  jjhotostatic  copies,  in  the  event 
the  court  is  wilHno-  and  counsel  wants  to  substitute  photo- 
stats thereof,  may  be  substituted  for  the  originals. 

Mr.  Cooper:  11ie  witness'  testimony  is  in.  Just  let 
the  testimony  stand  as  it  is. 

Mr.  Roth :  1  am  olTerin.o-  that  stipulation,  that  this 
testimony,  plus  the  data,  be  ])art  of  the  record. 

Mr.  Cooper:  I  accei)t  the  stipulation.  I  have  some 
further  questions   to  address  to  the  witness,   however. 

The  Court:  Just  a  moment.  Are  you  able  to  tell  us. 
Mr.  Meaney,  how  you  determined  that  the  operator  who 
is  designated  by  the  initials  "CY"  in  the  wires  which  are 
a  part  of  the  file  which  you  just  brought  here,  is  the  same 
person  who  sent  the  teleprint  message  to  Universal,  a  copy 
of  which  was  just  read? 

A.  I  can  in  this  particular  case,  your  Honor,  because 
this  is  a  carbon  copy,  and  the  girls,  when  they  prepare 
service  messages,  are  always  supposed  to  ])ut  their  initials 
on,  and  those  are  checked  in  the  lower  lefthand  corner, 
and  I  367]  in  this  case  she  did  put  that  there.  You  will 
notice  the  "CY"  on  this,  and  the  "CY"  there,  and  the 
phone  number. 

O.  That  notation  to  which  you  called  our  attention 
ap]jears  in  the  lower  lefthand  corner  of  the  carb(m  copy  of 
the  teleprint  message,  which  purports  to  refer  to  all  three 
telegrams  ? 

A.  No.  This,  your  Honor,  refers  to  this  particular 
message  alone,  and  T  identify  that  by  the  date  and  the 
filing  time  immediately  i)rior  to  the  addressee's  name. 
This  is  our  form  of  identifying  a  })articular  telegram. 
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The  Court:  But  in  the  body  of  the  teletype  message 
reference  is  made  to  all  three  telegrams. 

A.  No.  This  just  refers  to  this  particular  one,  but 
it  refers  to  various  addresses  where  they  tried  to  deliver 
them.     There  are  three  addresses  in  there. 

The  Court:  A^ery  well.  Have  you  some  further 
questions  ? 

Mr.    Cooper:     Yes,   your   Honor. 

Redirect   Examination 

Q.  By  Mr.  Cooper:  May  I  have  that  portion  of  your 
records  wherein  you  report  delivery  to  the  secretary? 
That  is  the  first  one,  that  has  "SI  14  90"  in  the  upper  left- 
hand  corner.  According  to  the  records  of  your  office, 
notwithstanding  the  fact  that  you  reported  to  Universal 
that  you  were  unable  to  obtain  delivery  on  this  one,  your 
records  do  show  that  one  of  your  operators  did  get  de- 
livery by  phoning  it  to  Sunset  22636.  and  delivering  the 
message,  S114  90,  to  the  [368]  secretary  of  Robert  Cum- 
mings  ?  A.     Yes. 

0.     That  was  not  reported  to  Universal,  however? 

A.  I  couldn't  say  that,  because  there  is  nothing  indi- 
cating in  the  file  that  it  was  reported. 

Q.  With  respect  to  the  numbers  "Brighton"  and 
"Bradshaw,"  there  are  occasions  when  employees  of  your 
office  do  not  always  follow  instructions  literally;  is  that 
correct?  A.     Yes.  unfortunately. 

Q.  And  it  might  be  "Brighton"  or  it  might  be 
"Bradshaw"?  A.     That  is  correct. 

Mr.  Cooper:     That  is  all. 

Mr.  Roth :     I  have  no  questions. 
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Mr.  Cooper:  It  your  Honor  please.  I  have  the  other 
people  here.  Should  I  call  them  at  this  time,  or  does  your 
Honor  prefer  that  1  wait  until  2:00  o'clock?  We  have 
them  here,  and  we  would  like  to  call  them. 

The  Court:  I  i)resume  you  will  be  finished  with  them 
in  a  comparatively  short  time? 

Mr.  Cooper:  ^'es.  vour  Honor.  Mr.  James.  i)lease. 
[369] 

G.    B.  JAMES, 

called  as  a   witness   on   behalf  of   defendant,   bein^   first 
duly  sworn,  testified  as  follows: 

The  Clerk :     State  your  name,  please. 

A.     G.  B.  James. 

Direct   Examination 

O.  By  Mr.  Cooper :  Mr.  James,  you  are  employed  by 
the   Western   Union   Telegraph    Company? 

A.     Yes,  sir. 

O.     And  have  been  for  apj^roximately  how  long? 

A.  At  \'an  Nuys,  I  have  been  there  four  years.  I 
have  been  with  the  company  off  and  on  for  twenty-five. 

O.  You  were  employed  on  April  10th  and  11th  of  this 
year?  A.     Yes. 

Q.  Where  were  you  working  at  that  time,  on  those 
dates,  April  10th  and  11th? 

A.  Well,  1  was  working  at  the  Western  Union,  at 
\^an  Nuys. 

Q.     At  Van  Nuys?  A.     Yes. 

Q.  What  were  your  duties  at  the  Van  Nuys  office  of 
Western  Union  Telegraph  Company  on  those  days?  Tn 
what  ca])acit\-  were  you  emi)loyed? 

A.     Well,  1  was  employed  as  night  manager  at  i)re.sent. 
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Mr.  Roth :  Would  the  court  ask  the  witness  to  please 
speak  up,  so  that  we  can  hear  him? 

The  Witness :  T  act  as  night  manager  at  the  present, 
and  [370]  have  been  since  I  started,  for  the  last  four 
years. 

Q.  In  other  words,  on  April  10th  and  11th,  you  were 
the  night  manager?  A.     Yes. 

O.  I  show  you  a  telegram,  the  one  that  has  "S  114  90" 
on  it,  and  ask  you  if  your  handwriting  appears  on  the 
telegram  at  any  place?  A.     Yes,  it  does. 

Q.     Where   is   your   handwriting  on   this   telegram? 

A.     Right  here. 

Q.     You  indicated  "fone  Cr  68798"? 

A.     Crestview. 

Q.  And  "607  N.  Elm  Dr.,  Beverly  Hills,"  is  that  also 
in  your  handwriting?  A.     Yes,  sir. 

O.  Does  your  handwriting  appear  at  any  other  place 
on  this  telegram?  A.     Right  there. 

O.     The  letter  "B,"  is  that  your  handwriting? 

A.     Yes,  sir. 
'  Q.     Is  "Da  855 A"  yours?  "A.     Yes,  sir. 

Q.       Is  "Su  22636"  your  handwriting? 

A.     Yes,  sir. 

O.     Is   "Adse   Secy"  your  handwriting? 

A.     Yes.  [371] 

Q.  Do  you  have  an  independent  recollection  or  any 
recollection  of  what  you  did  when  this  message  came  in? 

A.  Well,  I  tried  to  deliver  the  message.  I  sent  the 
message  out  to  his  residence. 

Q..  In  other  words,  you  actually  tried  to  deliver  it 
physically  by  messenger?  A.     Yes,   sir. 

Q.     What  happened? 

A.     He  wasn't  home,   nobody  home. 
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Q.     Then   what  did  you  do? 

A.  Well,  I  tried  to  i)h()ne  it.  I  endeavored  to  j^hone 
it  and  deliver  the  messaj;>e  in  every  way  I  could. 

O.      Did  you  ])h{)ne  "Crestview  6<S798"? 

A.  Well  T  tried  that,  undoubtedly,  and  1  must  have 
.8:otten  tlie  number.  T  don't  know  where  that  came  in.  but 
I  tried  that,  anyway,  and  it  wasn't  delivered  at  that 
number. 

Q.  Do  you  have  any  recollection  of  havinj^-  talked  to 
anybody  and  having-  deli\ered   this   niessagre   to  anyone? 

A.     Yes,  sir. 

O.     To  whom? 

A.     To  the  secretary  of  Robert  Cummings. 

O.     You  i)honed  what  number? 

A.     Sunset  22636. 

O.     And  someone  answered?  A.     Yes.  sir. 

Q.  Do  you  ha\e  any  recollection  of  what  your  con- 
versation [372]  was? 

A.  Yes.  T  talked  to  the  lady,  and  T  says,  "I  have  a 
message  for  Robert  Cummings.  Who  is  this  speaking 
now?  Ts  he  there?"  And  the  lady  answered  and  said, 
"I  am  his  secretary,  and  may  I  take  the  message?" 

Q.     Then  what  did  you  do? 

A.  She  says,  "Can  1  take  the  message,"  and  I  says. 
"Well,  can  you  take  a  message  for  him?"  And  she  said. 
"Yes,  I  will  be  glad  to  take  it."  And  T  says,  "Do  you 
know  where  he  is  or  where  we  can  get  in  touch  with 
him?"     And  she  says,  "T  will  deliver  the  message  to  him." 

p.  1  want  vou  to  tell  us  wliat  you  said  to  her  on  the 
telephone.     Did  you  read  the  message? 

A.      1  ph(Mied  the  whole  message  to  her. 
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Q.     State  into  the  record  exactly  what  you  said  to  her. 

A.  I  said  to  her,  "I  have  a  message  for  Robert  Cum- 
mings  and  I  would  like  to  deliver  it  to  him.  Will  you 
take  the  message?"  And  she  said,  "I  will  be  glad  to 
take  the  message  and  deliver  it  to  him." 

Q.     Tell  us  what  you  read  to  her. 

A.     The  whole  message. 

Q.     I  want  you  to  read  it. 

A.  'T  have  a  message  for  Robert  Cummings  from 
Beverly  Hills,  California:  'You  are  hereby  instructed  to 
report  to  us  at  our  studio  at  Universal  City,  California 
at  the  office  of  Mr.  Dan  Kelley  at  ten  o'clock  Monday 
morning  April  12,  \2>7Z]  1943  for  the  rendition  of  your 
services  under  your  contract  of  employment  with  us  dated 
November  21,  1938  as  heretofore  amended  and  extended 
in  connection  with  the  portrayal  of  a  role  in  our  photoplay 
now  entitled  fired  wife  and  or  the  rendition  of  such  other 
services  as  we  may  require  under  said  contract  as 
amended  and  extended.'  Signed  'Universal  Pictures 
Company  Inc.,  Edward  Muhl,  Assistant  Secretary.'  " 

0.  Do  you  recall  whether  she  said  anything  to  you 
after  that? 

A.  I  asked  her  where  he  was,  and  she  said  she  didn't 
know  at  the  present  time,  but  she  w^ould  deliver  the  mes- 
sage to  him. 

Mr.  Cooper:     That  is  all.     You  may  cross  examine. 

The  Court:     Just  a  moment,  please. 

Mr.  Cooper:     One  further  question. 

0.  Have  you  talked  to  me  at  all  before  you  came  into 
the  courtroom? 

A.     No,  sir,  T  never  met  you  before. 

Mr.  Cooper:     That  is  all. 
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Cross-Examination 

O.  By  Mr.  Roth:      Did  you  talk  to  Mr.  Abbott? 

A.  No,  sir.     No  one  in  the  office. 

O.  Did  you  talk  to  me? 

A.  No,  I  haven't  talked  to  you. 

O.  Mr.  James,  why  do  you  use  the  initial  "B"? 

A.  Well,    every   operator   that   works   at   an   office    is 

I  374 1  assigned  "B"  or  identifies  himself  in  case  of  a  mis- 
take or  something  happens  to  a  telegram  in  a  case  like 
this. 

Q.  T  understood  you  to  testify  that  you  were  the  night 
operator?  A.     Night  manager. 

Q.     You  were  then  and  are  now? 

A.  Well,  I  am  now  clerk,  and,  in  fact.  I  am  operator, 
clerk  and  counter  clerk  and  teletype  operator,  whatever 
there  may  be. 

O.  Are  there  any  assistants  there  in  that  Van  Nuys 
office? 

A.  Assistants — well,  no.  there  are  no  assistants  there. 
There  have  got  a  manager  and  a  night  manager,  and  we 
have  girls. 

Q.  On  this  day  of  A])ril  10th,  can  you  tell  from  the 
message  which  you  have  in  front  of  you.  and  which  is 
identified  by  the  letter  "S"  and  the  figures  "114  90," 
when  you  received  that  at  the  \'an  Nuys  office? 

A.     That  was  received  at  7:03  ]>.  m. 

O.     At  the  \'an  Nuys  office?  A.     Yes. 

Q.     How  long  had  you  been  on  duty? 

A.  Well.  T  was  on  duty — T  am  on  some  days  from 
9:00  or  10:00. 
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Q.  On  that  day  when  you  came  to  the  office,  what  was 
your  shift  on  that  day,  that  is,  on  April  10th,  1943?  [375] 

A.  Well,  I  really  don't  know.  It  was  either  1 :30  to 
9:00,  or,  if  it  was  Sunday,  the  hours  were  from  8:00  to 
12:00  and  2:00  to  6:00—8:00  in  the  morning  to  2:00  in 
the  afternoon,  and  then  2:00  to  6:00. 

Q.     And  if  it  were  Saturday — 

A.     They  would  be  from  1:30  to  10:30. 

Q.  From  1:30  in  the  afternoon  until  10:30  in  the 
evening?  A.     Yes. 

Mr.  Roth:  The  10th,  I  think  we  can  stipulate,  was  a 
Saturday. 

Mr.  Cooper:     That  is  correct. 

Mr.  Roth:     And  the  11th  was  Sunday. 

Mr.  Cooper :     That  is  correct. 

Mr.  Roth:     And  the  12th  was  Monday. 

Mr.  Cooper:     That  is  correct. 

O.  By  Mr.  Roth :  The  date  that  is  on  that  wire — 
you  received  it  on  the  10th?  A.     Yes. 

Q.     At  the  Van  Nuys  office,  a  little  after  7:00  o'clock? 

A.     Yes. 

Q.     Did  you  do  anything  with  it  then? 

A.     Sent  it  out  to  his  house. 

Q.     Who  did  you  send  it  with? 

A.     This  delivery  messenger. 

Q.     Do  you  know  who  that  was? 

A.  I  don't  recall  now,  we  have  so  many  there,  and 
they   [^7'6]   are  quitting  all  the  time. 

Q.     Did  you  get  a  report  from  the  messenger? 

A.  I  got  a  report  from  the  messenger  that  he  wasn't 
home. 

Q.  Did  you  write  that  up?  Having  refreshed  your 
memory  by  looking  at  the  data  in  the  file  on  that  particular 
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telci^rani.   can   yon   k-ll   ns   wlicn   yon   sent    it    for   physical 
delivery  or  by  messenger  boy,  and  who  the  boy  was? 

A.  Well,  T  conldn't  say.  I  really  conldn't  recall  the 
niesseng-er  boy's  name. 

Q.     Well,  tell  us  when  yon  sent  it  by  ])hysical  delivery. 

A.  It  was  sent  ont  within  an  honr  from  the  time  it 
was  delivered  to  me. 

O.  Is  there  anything-  in  the  data  that  you  hold  in 
your  hand  which  indicates  that  that  was  so? 

A.  Yes.  We  try,  and  if  we  can't  .c:et  delivery  then 
by  ]:)hone,  because  the  telephone  is  disconnected  or  we 
couldn't  get  him  at  his  home,  if  that  is  the  case,  then  we 
always  try  to  deliver  them. 

O.  What  was  the  first  thing  you  did?  Tell  us  the 
first  thing  you  did. 

A.     You  want  to  know  the  first  thing  I  did? 

|\lr.  Roth:     Just  a  moment. 

The  Court :     Just  a  moment. 

Q.  By  Mr.  Roth :  The  first  thing  you  did  when  that 
message  came  in  on  Saturday  night,  you  phoned  and  they 
said  the  phone  was  disconnected,  is  that  rig-ht?  \377] 

A.  Either  disconnected — T  wouldn't  positively  say,  but 
occasionally  the  rei)ort  from  the  messenger  was  that  he 
was  unable  to  deliver  the  message. 

Q.  T  am  trying  to  find  out  what  you  did  before  you 
gave  it  to  the  messenger  boy. 

A.  I  tried  to  phone  the  message,  and  he  either  didn't 
answer  or  the  phone  was  disconnected. 

Q.     The  phone  was  disconnected  at  that  time? 
A.     Yes. 

Q.  Then  you  testified  on  direct,  in  answer  to  one  of 
Mr.  Coo])er's  (juestions.  tliat  you  made  tin's  telephone  call 
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to  the  Elm  Drive  address  at  Beverly  Hills.  Did  you 
make  that  call? 

A.  Yes,  I  made  that  call.  That  is  my  writing  on 
there.     I  made  the  call. 

Q.  May  I  call  your  attention  to  this  inter-office  mes- 
sag"e,  attached  to  the  original  wire,  which  says,  "Relay 
Robert  Cummings  Phone  Crestview  67898  607  North  Elm 
Beverly  Hills  unkn."  Doesn't  that  indicate  to  you  that 
you  asked  Beverly  Hills  to  make  the  telephone  call,  and 
they  sent  back  that  message  to  you,  telling  you  that  Robert 
Cummings  was  unknown  there? 

A.     That  is  right. 

Q.  Then  you  didn't  make  the  call  to  the  Elm  Drive 
number,  did  you? 

A.  Well,  anyway,  it  was  phoned;  it  was  relayed  to 
Beverly  Hills  to  be  phoned.    \2i7^] 

O.     But  you  did  not  make  the  call?  A.     No. 

Q.  Now,  Mr.  James,  having  ascertained  that  the  tele- 
phone at  Robert  Cummings'  home  was  disconnected  on 
Saturday  night,  why  didn't  you  send  the  message  by 
messenger  on  Sunday  morning? 

A.  Sunday  morning  we  got  a  report  that  he  was  out 
of  the  city  and  that  he  was  unknown. 

Q.     Where  do  you  find  that? 

A.     That  was  in  Beverly  Hills.     Beg  pardon. 

Q.     That  was  not  your  office?  A.     No. 

Q.  My  question  is.  the  pending  question  is,  having 
ascertained  Saturday  night  that  the  phone  was  discon- 
nected, and  your  messeinger  boy  having  come  back  unable 
to  make  physical  delivery  of  the  telegram,  why  didn't  you, 
on  Sunday  morning,  between  the  hours  of  8:00  and  12:00, 
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when  ycni  were  on  duty,  send  the  messenger  out  to  physi- 
cally deliver  the  tele.yram  to  Rohert  Cunimings'  address? 

A.  Sunday  morning-  we  ascertained  the  telephone 
number  of  Sunset  22636,  and  it  was  ])honed  to  his 
secretary. 

Q.  Well,  what  telephone  number  did  you  call  on 
Saturday  night,  when  you  found  out  that  the  phone  was 
disconnected  ? 

A.  Well,  we  would  have  the  phone  number  out  there. 
I  don't  know  what  the  reason  was,  whether  it  had  been 
destroyed  or  not,  but  we  did  have  a  phone  number.  [379] 

Q.  T  am  just  asking.  Is  this  a  possible  construction, 
Mr.  James,  of  your  notations  on  the  bottom  of  this  wire, 
that  you  were  advised  by  the  Los  Angeles  office  or  the 
Beverly  Hills  office  that  they  had  phoned  the  Cummings 
message  to  Cummings'  sister-in-law? 

A.  Well,  this  writing  at  the  bottom  here  was  ascer- 
tained by  one  of  our  clerks  out  there.  I  didn't  get  that 
Bradshaw  number.     She  got  that. 

O.     You  mean  the  "Br"  number? 

A.     Yes.  sir. 

O.  Doesn't  the  fact  that  this  "Br"  number  is  on  the 
bottom  of  this  wire,  plus  the  fact  that  the  same  "Br" 
number  is  on  the  other  two  wires,  indicate  that  the  mes- 
sage was  actually  phoned  by  the  Beverly  Hills  and  or  the 
Los  Angeles  office,  and  your  office  was  gi\-en  the  infor- 
mation ? 

A.  Yes;  we  got  the  information.  T  don't  know  where 
it  was  ascertained,  but  we  did  get  the  information. 

Q.  Let  me  ask  vou  another  question:  Isn't  it  true 
that  those  num1)ers  down  there  on  the  face  of  that  wire, 
that  tlu'  name  "Oscar  Cummins"  is  not  in  your  hand- 
writing? A.     No,  sir. 
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Q.  And  the  number,  "Br  04065,"  is  not  in  your  hand- 
writing;, is  it?  A.     No. 

Q.     And  the  fig'ure  "11th,"  is  that  your  handwriting? 

A.     Yes,  sir.    [380] 

Q.  Isn't  the  fact  that  that  "Br"  is  there,  and  that  it 
has  the  name  "Oscar  Cummins"  and  has  a  number  there, 
under  that  message,  doesn't  it  have  some  significance  to 
you?     In  other  words,  why  is  it  on  there? 

A.  Well,  that  was  put  on  there,  attempting  to  phone 
to  Bradshaw  04065. 

Mr.  Roth :     I  havt  no  further  questions. 

Redirect  Examination 

Q.  By  Mr.  Cooper:  One  more  question,  and  I  want 
you  to  answer  this  honestly,  to  the  best  of  your  recollec- 
tion. 

Mr.  Roth:     We  assume  that  he  will  answer  honestly. 

O.  By  Mr.  Cooper:  Do  you  have  an  independent 
recollection  that  you  made  this  phone  call  to  the  secretary, 
or  are  you  just  guessing? 

A.  No.  T  have  a  recollection  of  phoning  it  to  her, 
to  a  lady  who  posed  as  his  secretary. 

Mr.  Cooper :     That  is  all. 

Recross-Examination 

Q.  Bv  Mr.  Roth :  Suppose  I  told  you,  Mr.  James, 
that  Robert  Cummings  had  no  secretary,  would  your  testi- 
mony still  be  the  same?  Would  you  be  as  sure  of  your 
recollection  as  you  apparently  are? 

A.     T  am  sure,     ^'ou  say,  if  he  didn't  have  a  secretary? 

Mr.  Roth:     Would  you  read  the  question,  please? 

(Question  read  by  the  reporter.) 

A.     I  am  sure  of  my  recollection.   [381] 
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O.  Are  you  sure  tliat  the  jjerson  at  tlie  otlier  end  nf 
the  line  said  that  she  was  his  secretary? 

:\.  Yes,  I  am  positive  she  said,  "I  am  Robert  Cum- 
mino^s'  secretary,  and  I  will  be  .^lad  to  take  the  message." 

Q.  When  you  started  to  read  the  message  to  the  per- 
son at  the  other  end  of  the  line  did  she  ask  you  to  hold  up 
reading-  it,  so  that  she  could  get  her  book  and  take  it 
down  ? 

A.  She  did  say  that  she  would  write  it  down,  that  she 
would  write  the  niessage  down. 

O.  Did  she  ask  you  to  read  it  slowly,  so  that  she  could 
write  it  dow'n? 

A.  I  read  the  teleg"ram  \ery  slowly — not  very  slowly, 
but  quite — 1  read  the  teleg^ram — I  didn't  read  it  so  awful 
slow,  but  she  was  taking-  it  down.     She  took  it  down. 

O.  She  didn't  ask  you  to  hold  the  line  while  she  got  a 
book:^ 

A.     She  said  she  would  take  it  down. 

Q.  My  question  was,  did  she  ask  you  to  hold  the  line 
a  minute  so  that  she  could  go  and  get  a  book  and  pencil? 

A.  She  didn't  say  that.  She  said.  "I  will  take  the 
message." 

O.     Did  she  say.  "T  will  take  the  message"?" 

A.     She  said.  "T  will  take  the  message  down." 

0.  And  then  she  ended  up  by  saying  that  she  would 
deliver  it? 

A.  She  would  deliver  it  to  Mr.  Cummings.  And  T 
asked  1 382]  her  where  Mr.  Cummings  was.  so  that  we 
might  deliver  it  to  him.  but  she  said  she  didn't  know,  and 
she  would  deliver  the  message. 

Mr.  Roth :     That  is  all. 

Mr.  Cooper:  Tf  your  Honor  please,  T  guess  we  had 
better  save  the  other  until  2:00  o'clock.     T   will  be  \erv 
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happy  to  proceed  in  any  way  your  Honor  desires. 

The  Court :  Do  you  anticipate  that  the  testimony  of 
that  witness  will  be  as  long  as  this  witness? 

Mr.  Cooper :     I  am  afraid  it  will,  if  your  Honor  please. 

The  Court :  Very  well.  You  may  step  down,  Mr. 
James.  I  am  disturbed  about  the  amount  of  time  that 
will  be  available  this  afternoon,  and,  while  I  am  satisfied 
that  we  shall  likely  have  the  time  to  hear  the  other  wit- 
nesses, I  have  grave  doubt  about  giving  you  time  for  the 
additional  oral  argument.  Did  you  say  you  have  a  trial 
scheduled  to  begin  in  the  morning? 

Mr.  Cooper:  Yes,  your  Honor,  in  Judge  Harrison's 
court,  at  10:00  o'clock,  a  jury  trial.  I  am  sure  he  would 
be  very  unhappy  if  we  were  not  to  proceed.  1  might  try 
to  make  arrangements  to  put  it  over  until  2:00  o'clock,  in 
view  of  our  present  situation. 

Mr.  Roth :  I  think  if  that  could  be  done  without  im- 
posing upon  Judge  Harrison  it  would  be  helpful  all 
around,  because  we  are  prepared  to  finish  the  oral  argu- 
ment, and  we  won't  be  unduly  long,  and  the  matter  can 
be  then  concluded.  I  would  [383]  want  to  make  this 
request  of  the  court,  in  view  of  the  evidence  put  on  in 
respect  of  this  telegram.  Robert  Cummings  is  up  at 
Oxnard  today,  but  we  can  get  him  down  here,  and  T 
would  like  to  put  him  back  on  the  stand,  at  least  to  testify 
as  to  that  house  in  Van  Nuys.  It  is  general  knowledge 
that  the  house  was  closed  during  all  that  period  of  time, 
and  I  would  like  to  put  that  evidence  on.  It  shouldn't 
take  long,  and  I  can  have  him  here  the  first  thing  in  the 
morning. 

Mr.  Cooper :  T  might  state  the  further  nature  of  our 
testini()n\',  so  that  counsel  might  be  prepared  to  anticipate 
it. 
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Mr.  Roth :      1  may  even  stipulate  it. 

Mr.  Cooper:  Vou  may.  I  intend  to  put  on  several 
witnesses.  I  intend  to  call  (Jscar  Cummins  lirst,  to  ask 
him  if  it  wasn't  a  fact  that  he  had  represented  himself  as 
a  half  brother  of  Robert  Cummin^s,  and  1  will  have 
several  witnesses  to  whom  he  made  that  statement. 

Mr.  Roth:  I  may  stipulate  to  that.  I  will  lell  you 
at  2 :00  o'clock. 

Mr.  Cooper:     All  right. 

The  Court:  I  ain  not  sure  that  we  have  any  evidence 
as  to  what  was  the  nature  of  the  establishment  at  8511 
Sunset  Boulevard. 

Mr.  Roth:  That  is  an  office  building,  that  has  been 
closed,  1  think,  for  several  months,  thirteen  months.  It 
was  a  place  at  which  Oscar  Cummins  had  an  address 
some  years  ago. 

Mr.  Cooper:  If  }ou  offer  to  stipulate  to  the  other,  I 
[384  J  might- 
Mr.  Roth:  I  don't  know  all  the  facts,  but  I  will  talk 
it  over  with  you  wlien  we  adjourn  and  tell  you  what  the 
facts  are,  and  if  you  want  to  investigate  them,  all  right. 

The  Court:     \Vc  will  resume  at  2:00  o'clock. 

(Whereujxjn  an  adjournment  was  taken  until  2:00 
o'clock  p.  m..  of  the  same  day,  Monday,  January  10. 
1044.)    I  38.^] 
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(Parties  present  as  before.) 

The  Court:  I  was  going  to  suggest  to  counsel  in  the 
case  on  trial  that  we  have  about  an  hour  available  this 
afternoon,  and  that  we  can  convene  in  the  morning  in 
advance  of  the  regular  hour.  But  it  will  be  necessary 
for  your  case  to  begin  at  11 :00  o'clock,  Mr.  Cooper,  and 
I  am  suggesting,  therefore,  that  counsel  keep  these  facts 
in  mind.  Do  you  want  to  convene  at  9:00  o'clock  in  the 
morning  ? 

Mr.  Roth:     That  will  be  perfectly  satisfactory. 
Mr.   Cooper :     Whatever  is  convenient  to  counsel  and 
the  court.     Bernice  Yorton,  please  come  forward. 

BERNICE  YORTON, 

called  as  a  witness  in  behalf  of  defendant,  being  first  duly 
sworn,  testified  as  follows: 

The  Clerk:     Please  state  your  name. 

A.     Bernice  Yorton. 

Direct  Examination 

O.  By  Mr.  Cooper :  Miss  Yorton,  in  April  of  this 
year  were  you  employed  by  Western  Union  Telegraph 
Company?  A.     I  was. 

O.     Are  you  employed  by  them  now? 

A.     No,  I  am  not. 

0.  When  did  you  leave  the  employ  of  Western  Union 
[386]  Telegraph  Company,  approximately? 

A.     About  August  21st. 

O.  In  April  of  1943  at  what  branch  or  office  of 
Western  Union  were  you  employed? 

A.     At  Beverly  Hills. 
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O.      In  what  capacity? 

A.     Teletype  operator  and  clerk. 

O.  Do  you  recall  whether  or  not  you  were  actually 
working-  on  Saturday  afternoon,  the   lUth  of  April? 

A.     Yes,   I  was. 

Q.  Now,  I  show  you  three  telegrams,  being  Defend- 
ant's Exhibit  B  in  evidence,  and  ask  you  if  you  recognize 
those  telegrams  as  telegrams  that  you  have  seen  before? 

A.  Well.  I  never  have  seen  these,  because  1  see  this  is 
stamped  in  at  6:17,  and  I  was  not  at  work  then. 

O.     Did  you  work  the  next  day,  Sunday,  the  11th? 

A.     Yes,  I  did. 

O.  Did  you  do  something  with  reference  to  the  tele- 
grams I  have  just  shown  you? 

A.     Well,  I  tried  to  get  in  touch  with  the  addressee. 

O.  I  show  you  three  other  telegrams,  being  the  same 
messages  as  the  telegrams  in  Defendant's  Exhibit  B,  and 
ask  you  to  examine  those  three  and  tell  me  which  one  of 
these,  or,  if  more  than  one,  which  ones  you  tried  to  de- 
liver, and  how?  A.     These  two  telegrams,   |387| 

O.  The  two  you  are  referring  to  are  the  one  with  the 
number  "SW201  90"  in  the  upper  lefthand  corner,  Robert 
Cummings,  care  Oscar  Cummins,  8511  Sunset  Boulevard, 
and  the  second  "SW202  90"  in  the  upper  lefthand  corner, 
addressed  to  Robert  Cummings,  care  Oscar  Cummins,  ?27 
California   Bank   Building;  is  that  correct? 

A.     Yes. 

O.      In  what  form  did  the  message  come  to  you? 

A.  Well,  the  message  came  to  me  just  the  wav  it  is 
here. 

(_).  Did  you  have  these  two  i)hysical  documents  before 
vou?  A.     ^'es,  1  did. 
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O.  Is  there  something  on  these  documents  that  you 
could  identify? 

A.     Well,   my  initials  down  here  in  the  corner. 

O.     The  "Cy"?  A.     Yes. 

O.     Is  the  "Br  04065"  in  your  handwriting? 

A.     Yes,  sir. 

O.     Is    the    "Sister-in-law"    your    handwriting? 

A.     Yes,  sir. 

O.     Is  the  "10:50  A"  your  handwriting? 

A.     Yes,  sir. 

O.     And  "fid,"  is  that  your  handwriting? 

A.     Yes. 

O.  And  likewise  the  notations  on  the  other  telegram? 
I  think  they  are  identical.  [388] 

A.     Yes,  sir. 

O.  Tell  us  just  exactly  what  you  did  when  you  were 
given  these  two  messages  to  deliver. 

A.  Well,  I  believe  service  called  the  studio,  Universal, 
to  try  and  get  Robert  Cummings'  phone  number,  and  they 
gave  me  a  phone  numl)er  out  in  the  valley,  and  I  believe  I 
talked  to  his  mother. 

O.     To  whose  mother? 

A.     To  Robert  Cummings'  mother. 

O.  You  phoned  someone  out  in  the  valley  knd  talked 
to  someone  you  believed  was  Robert  Cummings'  mother? 

A.     Yes. 

O.     Did  you  deliver  the  message  to  her? 

A.  I  asked  her  if  he  was  there,  and  she  said  no,  and 
she  gave  me  this  Brighton  phone  number,  saying  it  was 
Oscar  Cummins'  number,  who  was  Robert  Cummings' 
brother,  and  he  possibly  would  know  where  Robert  Cum-' 
mines  was.     I  called  there  and  was — 
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g.     Where? 

A.     The  Brighton  number,  the  one  on  there. 

g.     Brighton  04065? 

A.     Yes.     And  Oscar  Cuniniins   wasn't   there. 

g.  Pardon  me.  When  you  called  "Br  0406.^,"  did 
someone  answer  the  phone? 

A.     Yes;  a  woman  answered. 

g.  What  did  you  say  to  her  and  what  did  she  say 
to  you?  [389] 

A.  I  told  her  1  had  a  telegram  for  Robert  Cummings, 
in  care  of  Oscar  Cummins,  and  she  said  neither  one  of 
them  was  there,  but  she  was  Oscar  Cummins'  wife  and 
she  would  take  the  messages.  Both  telegrams  were 
exactly  the  same  and  I  only  read  one  of  them  to  her.  T 
told  her  we  had  two  and  I  only  read  one.  And  she  said 
she  would  give  him  the  message,  and  that  was  all. 

g.     What    did    you    mean    by    "sister-in-law"? 

A.  She  said  she  was  Oscar  Cummins'  wife,  and  I 
believed  Oscar  Cummins  was  Robert  Cummings'  brother, 
so  that  made  her  the  sister-in-law. 

Mr.  Cooper:     You  may  cross  examine. 

Cross- Examination 

g.  By  Mr.  Roth :  When  did  you  get  there  on  Sunday 
moning?  A.     7:(X)  o'clock  in  the  morning. 

g.     When  were  the  telegrams  handed  to  you? 

A.  I  believe  they  were  already  there,  because  they 
came  in  the  Saturday  night  before. 

g.     Did  you  ])ick  them   up? 

A.     I   don't  exactly  remember. 

g.      Did  anyone  give  them  to  you? 

A.  1  couldn't  tell  you.  There  were  only  two  of  us 
in  the  office,  and  I  don't  know  who  saw  it  lirst. 
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O.  Do  you  know  whether  anyone  called  before  you 
called  ? 

A.  No,  I  don't  know.  There  weren't  any  notations  on 
the  telegram  on  that.   [390] 

Q.  Do  you  remember  what  number  you  called  in  the 
valley  ? 

A.  It  was  a  Sunset  number,  but  I  don't  know  what  it 
was.     I  didn't  write  it  down. 

O.  Was  there  a  phone  call  made  to  that  Brighton  num- 
ber at  8:55  that  Sunday  morning? 

A.     I  don't  know. 

O.     If  there  was  one  made,  you  didn't  make  it? 

A.  Well,  I  might  have  made  it  and  gotten  no  answer. 
I  don't  remember.  I  didn't  note  it  on  the  telegram,  if 
I  did. 

0.  Wliat  time  did  you  call  the  valley  and  talk  to  the 
mother  or  the  woman  who  said  she  was  the  mother  of 
Mr.  Robert  Cummings? 

A.  Sometime  from  7:00  to  10:00.  I  don't  know 
when. 

O.  Can  you  fix  the  time  with  respect  to  the  time  you 
actually  called  the  Brighton  number? 

A.     I  would  say  somewhere  around  10:00  o'clock. 

O.  The  notation  in  your  handwriting  on  the  telegram 
shows  that  you  called  the  Brighton  number  at   10:50. 

A.     Yes. 

O.  So  you  spoke  to  the  woman  who  said  she  was  Mrs. 
Robert  Cummings,  Robert  Cummings'  mother,  sometime 
around  10:00  o'clock  that  same  morning? 

A.     Between  10:00  and  10:50  somewhere. 

0.     When  did   you  call   Universal? 

A.     1  called  Universal  between   10:00  and   10.50. 
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g.     Who  did  you  talk  to?   [391] 

A.     I  don't  know. 

O.     Who  did  you  ask  for? 

A.  I  just  simply  stated  that  1  had  these  telegrams  for 
Robert  Cunmiings,  and  that  I  couldn't  find  the  phone 
number,  and  could  they  <^ive  me  some  idea  where  to  reach 
him,  because  the  California  Bank  address  was  closed  and 
I  couldn't  get  anybody  there. 

Q.     Did  you  also  try  the  Sunset  Boulevard  address? 

A.  I  didn't,  no.  Both  telegrams  came  in  at  the  same 
time,  and  they  were  both  the  same,  and  I  tried  to  get 
someone. 

Q.  Did  you  know  that  one  of  the  telegrams  was  at  the 
Van  Xuys  office?  A.     No,  I  didn't. 

O.  Did  you  know  that  some  message  had  been  sent 
in  by  the  \'an  Nuys  office  suggesting  that  a  number  on 
Elm  Drive  in  Beverly  Hills  be  called? 

A.     I  don't  believe  I  did  know  that. 

O.  I  will  show  you  what  purports  to  be  an  inter-office 
communication  between  the  Van  Nuys  office  and  the 
Beverly  Hills  office,  or,  the  other  way  around,  which 
reads  as  follows:  "Relay  Robert  Cummings  phone 
Crestview  67898  607  North  Elm  Beverly  Hills  unkn." 
Did  you  see  that  message  before  ycju  called  the  Brighton 
number,  or  before  you  called  Universal? 

A.  No,  I  didn't  see  that  message  at  all,  because  that 
went  to  Van  Nuys. 

O.     From  your  office?  |392J 

A.  No.  It  went  to  Van  Nuys  from  the  i.os  Angeles 
office. 

O.     Not   from  the   Bevcrlv  Hills  offiice?  A.     No. 
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Q.     You  didn't  know  anything  about  this  message? 

A.     No,  I  didn't. 

O.  Now,  when  you  called  the  Brighton  number,  you 
are  sure  it  was  about  10:50  in  the  morning? 

A.     Yes,  it  was. 

O.  Do  you  write  the  time  down  before  you  start 
reading  or  after  you  start? 

A.     After  I  start  reading. 

O.     Did  you  get  this  number  the  moment  you  tried  it? 

A.     Yes,   I  believe  I  did. 

Q.     Did  the  woman  answer  the  phone  immediately? 

A.     Yes. 

O.     What  did  she  say? 

A.  Well,  I  said  that  I  had  a  telegram  for  Robert 
Cummings,  and  was  he  there,  or  Oscar  Cummins,  and 
she  said  no,  he  wasn't  there. 

Q.     Then  what  was  said? 

A.  She  said  that  she  was  Oscar  Cummins'  wife,  and 
that  she  would  take  the  message.  So  I  read  just  the  one 
telegram  to  her,  and  I  told  her  that  we  had  both  of  them 
the  same,  but  I  only  read  one,  and  that  was  all. 

O.  Are  you  sure  she  said  she  was  Oscar  Cummins' 
wife?  A.     I  believe  she  said  that.   [393] 

O.     Did  you  ask  her  to  take  down  the  message? 

A.  Well,  I  wouldn't  want  to  say  that  I  did.  She  just 
said  that  she  would  take  the  message,  and  I  read  the 
telegram  to  her.  I  read  it  slow  enough  so  that  she  could 
have  written  it  down. 

O.     Did   you   tell   her   you   had   two  wires? 

A.     Yes. 
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O.      lUit  you  didn't  read  her  ihc  other  one? 

A.  No.  I  told  licr  they  were  I)(»lh  the  same,  and  she 
said  only  one  was  necessary. 

O.     Did  you  tell  her  where  the  other  was  addressed  to? 

A.  \'es,  one  was  addressed  to  the  California  Bank 
Building-,  and  the  other  to  the  Sunset  address. 

O.  Did  she  make  any  comment  about  the  Sunset 
Boulevard  address? 

A.  No.  As  a  matter  of  fact,  she  didn't  seem  very 
anxious  about  the  message. 

O.     What  caused  you  to  think  that? 

A.  Usually  when  you  call  up  peo])le  and  tell  them  you 
have  a  message  for  them  or  somebody  in  their  family, 
they  at  least  seem  interested  enough  to  know  what  it  is 
about.     She  didn't  seem  to  care. 

O.     How  could  you  tell  that? 

A.     By  her  tone  of  voice. 

O.  What  did  she  say  besides  saying,  "1  am  Oscar 
Cummins'  wife"?   [394] 

A.  She  said  she  was  Cscar  Cunmiins'  wife  and  she 
would  take  the  message. 

O.     What  else  did  she  say? 

A.  Well,  I  guess  that  is  all  she  said.  When  I  told  her 
we  had  a  telegram,  1  don't  know,  she  just  didn't  sound 
very  enthusiastic  about  it. 

O.  T  understo(Kl  you,  in  recapitulating  the  conversa- 
tion, to  say,  when  }'ou  got  on  the  stand,  that  you  said 
you  had  a  wire  for  Robert  Cummings.  and  she  said  he 
wasn't  there,  and  you  said  it  was  in  care  of  Oscar  Cum- 
mins,   and    she    said,    "T     am     Oscar     Cummins'     wife." 
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Other  than  that,  what  did  she  say  before  you  started  read- 
ing the  telegram? 

A.     Nothing — I  don't  think  she  did. 

O.  From  what  you  have  given  us  here  on  the  witness 
stand,  you  don't  think  she  was  very  enthusiastic? 

A.  No,  I  don't  think  so.  She  might  have  been 
dropping  an  "ah"  in  there  somewhere. 

O.     When  you  finished  the  telegram,  what  was  said? 

A.  She  just  said,  "Thank  you,"  and  I  said,  "You  are 
welcome,"  and  hung  up. 

Mr.  Roth :     That  is  all. 

Redirect   Examination 

O.  By  Mr.  Cooper :  Is  there  some  way  that  you  re- 
member this  conversation? 

A.  Oh,  I  remember  the  whole  thing  very  clearly, 
because  I  had  to  make  so  many  phone  calls.    [395] 

O.     To  deliver  this  one  message? 

A.     Yes. 

Mr.   Cooper :     That   is  all. 

Recross-Examination 

O.  By  Mr.  Roth:  You  say  you  had  to  make  some 
phone  calls  besides  to  Robert  Cummings  and  to  the 
Universal  ? 

A.     And  Mrs.  Cummins. 

O.  Are  you  testifying  that  it  is  unusual  for  you  to 
make  more  than  two  or  three  phone  calls  in  order  to  get 
the  addressee  of  a  message? 

A.  Yes,  it  is;  for  one  telegram,  it  is  very  unusual  to 
have  to  phone  three  different  places. 

O.     And  that  is  what  impressed  this  on  your  memory? 

A.     Yes. 
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().     Anything  else? 

A.  And  because  it  was  for  a  person  who  was  well 
known. 

Air.   Roth:     That  is  all. 

Mr.  Cooper:  That  is  all.  Arc  there  any  questions 
the  court  has? 

The  Court :  What  was  the  number  of  the  telephone 
where  the  lady  told  you  that  she  was  Mrs.  Oscar  Cum- 
mins? A.     That  was  this  Brighton  04065. 

The    Court:     Brighton    what?  A.     04065. 

Mr.  Roth:      May  T  ask  another  question,  your  Honor? 

The  Court:     Yes.   [396] 

O.  By  Mr.  Roth:  When  you  relayed  this  to  the 
woman  who  said  she  was  Oscar  Cummins'  mother — 

A.     Robert  Cummings'  mother. 

O.     Did  you  offer  to  read  to  her  the  wire? 

A.  No,  I  don't  believe  I  did.  She  said  for  me  to  call 
this  other  number  and  they  would  take  care  of  it,  and 
that  is  why  I  didn't  offer  to  read  her  the  wire,  was  be- 
cause she  didn't  ask  me  to. 

O.  And  are  you  sure  this  lady  whom  you  talked  to, 
who  said  she  was  Robert  Cummings'  mother,  didn't  tell 
you   that   Robert   C'ummings   was  out   of   town? 

A.  T  believe  she  told  me  he  was  in  the  Army,  that  he 
wasn't  in  town,  he  was  in  the  Army. 

Mr.  Roth:     That  is  all. 
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Redirect  Examination 

O.     By  Mr.  Cooper:     What  else  did  this  lady  tell  you? 

A.     That  is  about  all. 

O.  After  she  told  you  he  was  in  the  Army,  why  did 
you  try  to  get  him? 

A.  Everything  was  very  vague  at  the  time  as  to 
where  he  was.  She  said  he  was  in  the  Army,  and  then 
she  told  me  to  call  this  Oscar  Cummins  number  and  I 
could  get  in  touch  with  him  through  them,  and  that  is  why 
I  called  this  other  number. 

Q.  At  the  time  she  told  you  to  call  Oscar  Cummins' 
number,  she  also  told  you  to  call  that  number  because 
Oscar  Cummins  was  his  brother?    [297] 

A.  Because  Oscar  Cummins  was  his  brother;  1  believe 
that  is  what  she  said. 

O.     Aren't  you  sure? 

A.  It  is  all  kind  of — but  she  said  he  was  his  brother, 
I  believe  is  what  she  said.     That  is  what  I  understood. 

O.  If  you  can,  and  I  don't  mean  to  press  you  too 
much  on  this,  I  would  like  to  have  you  take  your  mind 
back  to  the  conversation  with  the  lady  who  said  she  was 
Robert  Cummings'  mother,  and  tell  me  what  you  said  and 
what  she  said,  from  the  moment  you  got  on  the  telephone. 

A.  Well,  I  just  said,  "This  is  Western  Union  and  we 
have  a  telegram  for  Robert  Cummings,  and  was  he  there," 
and  she  said,  "No,"  that  he  wasn't,  and  I  asked  her  where 
we  could  get  in  touch  with  him,  and  she  said,  told  me  to 
call  this  Brighton  number  and  talk  to  Oscar  Cummins, 
and  she  said  he  was  in  the  yVrmy,  and  I  believe  was  sta- 
tioned at  Santa  Barbara,  or  something,  but  she  said  I 
could  get  in  touch  with  him  through  the  Oscar  Cummins' 
number,  and  that  is  about  all  that  was  said. 
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O.      Did  she  ask  }ou  to  read  lier  the  telegram? 
A.     No,  she  didn't. 

O     .Did  you  offer  to  read  it  to  her?  A.     No. 

Q.     Did  you   tell  her  who   the  telegram   was   from? 
A.     No. 

Mr.  Cooper:     That  is  all.   \.Y)8\ 
Mr.  Roth:     That  is  all. 

Mr.  Cooper:  Counsel,  with  reference  to  the  stipulation 
as  to  Oscar  Cummins  having  represented  himself  as  a 
half  brother  of  Robert  Cummings,  I  understand  you  are 
willing  to  stipulate  that  he  has  informed  ])eople  at  Uni- 
versal of  that  fact.     Is  that  true? 

Mr.  Roth:  Not  "))eople."  T  am  willing  to  stipulate 
that  once,  in  the  presence  of  Dan  Kelley,  and  possibly  in 
the  presence  of  Mr.  Muhl,  either  Robert  Cummings  or 
Oscar  Cummins  referred  to  each  other  as  half  brothers. 
I  am  willing  to  stipulate  to  that. 

Mr.  Cooper :  T  will  accept  that,  but  I  would  like  to  call 
another  witness  for  one  question.  I  am  going  to  suggest 
a  further  stipulation,  that  Robert  Cummings  also  told 
Bob  Speers  the  same  thing,  that  he  was  a  half  brother 
of— 

Mr.  Roth :      I  don't  know  anything  about  Speers. 

]\lr.  Cooper:  That  is  about  the  onl\  question.  I 
wanted  to  call  Bob  Speers  for  that. 

Mr.  Roth:     1  will  stipulate  to  that. 

Mr.  Cooper:  \'ery  well.  May  we  have  a  stipulation 
about  that  "Br"  number,   Brighton  ()4(X35? 

Mr.  koth:  We  stipulate  that  that  number.  IJrighton 
04065,  is  and  was  the  listed  telephone  number  (jf  Oscar 
Cummins. 
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Mr.  Cooper:  We  will  so  stipulate.  We  rest,  your 
Honor. 

Mr.  Roth:  We  have  rested,  and  we  do  rest,  except 
for  this  new  matter  in  respect  of  this  telegram,  in  which 
matter  [399]  I  suggested  this  morning  to  the  court  that 
I  would  like  to  bring  Bob  Cummings  in  to  testify  that  his 
home  was  closed  on  these  particular  dates  and  there  was 
no  one  there.  And  since  hearing  the  last  witness,  who 
testified  that  she  spoke  to  Bob  Cummings'  mother,  I 
would  like  to  bring  her  in. 

Mr.  Cooper:  I  think  you  should.  I  am  not  in  a  posi- 
tion to  stipulate  to  it.  If  there  was  some  basis  on  which 
I  could  stipulate,  I  would  be  very  happy  to  do  so. 

The  Court:  Will  you  have  them  here  at  9:00  o'clock 
in  the  morning? 

Mr.  Roth :  We  have  telephoned  Robert  Cummings 
already,  and  he  w'ill  be  back  tomorrow,  and  we  will  make 
every  endeavor  to  get  him  here  by  9:00  o'clock  tomorrow 
morning.  And  I  am  certain,  unless  she  is  ill,  if  his 
mother  is  in  good  health,  we  will  have  her  here  at  9:00 
o'clock  in  the  morning. 

Mr.  Cooper:  If  your  Honor  please,  neither  of  us  has 
offered  the  telegrams  of  which  we  inquired  of  Mr. 
Meaney.  Does  your  Honor  desire  to  have  those  offered 
in  evidence,  or  does  your  Honor  have  sufficient  infor- 
mation ? 

The  Court:  I  think  if  we  just  have  an  understanding 
with  Mr.  Meaney,  of  the  Western  Union,  that  they  will 
hold  onto  those  records,  that  we  will  not  ask  at  this  time 
at  least,  that  they  be  made  a  part  of  the  court's  file. 

Mr.  Cooper:  The  record  may  show  that  I  am  handing 
these  records  to  Mr.  Meaney. 
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The  Court:  Mr.  Aleanc\ ,  is  there  any  likelihood  of 
those  [400 1   records  being-  destroyed? 

Mr.  Meaiiey:  No.  I  will  be  j^iad  to  hold  them,  your 
Honor. 

The  Court:      \'ery  well,  then.      1   will  accei)t  that. 

Mr.  Coo])er :  I  have  been  inlOrnied  that  the  Federal 
Communications  Commission  ])ermits  them  to  be  destroyed 
after  three  months. 

Mr.  Roth:  I  think  Mr.  Cooper  has  also  agreed  that 
he  would  stipulate  that  this  Sunset  Boulevard  address, 
that  that  building  has  been  closed  for  some  months  prior 
and  some  months  since  the  date  of  that  wire. 

Mr.  Cooper:  If  you  tell  me  that  that  is  the  fact,  1 
will  stipulate  to  it. 

Mr.  Roth :     I  understand  it  to  be  a  fact. 
'    Mr.   Cooper:     That   is   perfectly   all   right.      I   will   ac- 
cept the  stipulation. 

The  Court:     Has  been  closed  how  long? 
Mr.  Roth:     Since  June  1,  1942. 

Mr.  Cooper:  l.et  us  put  it  this  way,  that  he  moved 
out  of  there  at  what  time? 

Mr.  Roth  :     May  30,  1942. 

Mr.   Cooper:     And  never  returned? 

Mr.  Roth:  And  never  returned.  And  that  the  build- 
ing itself  has  been  closed  since  that  time. 

Mr.  Cooper:  At  least  I  will  stipulate  it  up  to  the 
date  of  the  telegram.     I  think  the  balance  is  immaterial. 

Mr.  Roth:     All  right.  [401] 

The   Court :     Now   you   may    |)roceed. 

(Further  argument  by  Mr.  Roth.) 

(Whereupon  an  adjournment  was  taken  until  9:00 
o'clock  a.  m.,  Tuesday,  January  11,  1944.)   [402] 
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Los  Angeles,  California,  Tuesday,  January  11,  1944; 
9:00  A.M. 

(Parties  present  as  before.) 

Mr.  Roth:     Call  Mrs.  Cunimings. 

RUTH  K.  CUMMINGS, 

called  as  a  witness  on  behalf  of  plaintiff,  being  first  duly 
sworn,  testified  as  follows: 

Direct  Examination 

O.  By  Mr.  Roth:  Mrs.  Cunimings,  where  do  you 
reside? 

A.     I  live  in  Van  Nuys,   7241    Hazeltine  Avenue. 

O.     How  long  have  you  been  living  there? 

A.     Well,    since    June,    1940. 

0.  Is  that  close  to  where  your  son,  Robert  Cum- 
mings,  lives? 

A.  Ves.  It  is  a  four-acre  tract,  and  my  house  is 
about  a  block  from  his  house,  but  it  is  all  within  the 
same  fenced  tract. 

O.     Vou  are  the  mother  of  Ro-bert  Cummings? 

A.     I  am. 

O.  Can  you  recall  whether  or  not  you  were  called  up 
on  a  Sunday  morning,  April  11,  1943,  by  Western  Union? 

A.     No. 

O.  By  that  you  mean  that  you  can  recall  that  you 
were  not  called  up? 

A.  W^ell,  I  wouldn't  h^  where  I  could  take  a  message 
on  [403]  Sunday. 

O.     Were  you  in  your  home  that  Sunday  morning? 

A.  Well,  naturally  T  would  be  there  early  in  the 
morning. 
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O.  Do  yon  liavc  any  recollection  of  iiaxinj;  been  called 
up  by  Western  Union  and  asked  to  take  a  message  on  the 
Sunday  morning  of  April   11,   HH3?  A.      No. 

O.  Do  you  have  any  recollection  of  having  been  called 
up  by  Western  Union  and  asked  to  take  a  message,  on 
that  Sunday  morning.  April  11,  1943,  for  Robert  Cuni- 
mings? A.     No,  I  haven't. 

O.  Did  you  have  any  conversation  with  the  Western 
Union  telephone  operator  or  Western  Union  girl  on  Sun- 
day morning,  .April   11,   1943?  A.     No. 

O.     xA.t  all,  on  that  Sunday  morning?  A.     No. 

O.  Did  you  have  any  such  telephone  conversation  with 
the  W^estern  Union  operator  with  respect  to  a  message 
for  Robert  Cummings  on  Monday  morning.  Ai)ril  12, 
1943?  A.     No. 

O.     What  is  your  telephone  number,  Mrs.  Cummings? 

A.     State  52657. 

The  Court:  Was  that  your  telephone  number  on  April 
11,1943? 

A.  It  has  been  my  telephone  number  ever  since  I  have 
had  [404]  a  telephone  out  there.     I  liave  had  no  change. 

The  Court:     Since  sometime  in  1940? 

A.  Well,  yes,  or  perhaps  later,  because  I  live  in  my 
house,  which  is  separate  and  apart  from  Robert  Cum- 
mings' house,  and  T  live  alone  in  my  house. 

Q.  In  distance,  tell  us,  if  yon  can,  about  how  far  is 
Robert  Cummings'  house  from  your  house. 

A.  Well,  it  must  be  nearly  a  block,  to  pass  through  the 
orchard  from  his  house  to  my  house. 

0.  Out  there  in  your  house  do  you  hear  the  telephone 
ring  in  Robert  Cummings'  house?  A.     No,  1  cannot. 
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Q.  On  the  Sunday  morning  of  April  11,  1943,  did  you 
hear  the  telephone  ring  in  Robert  Cummings'  house? 

A.     No. 

Q.  Did  you  take  any  message  in  Robert  Cummings' 
house  on  that  morning? 

A.  I  wouldn't  be  there  to  take  it,  because  his  house  was 
closed. 

Q.     Were  you  there?  A.     No. 

0.  Do  you  know '  whether  or  not  Robert  Cummings 
had  a  secretary  residing  at  his  house  on  April  11,  1943? 

A.  No,  he  has  no  secretary  residing  in  his  house.  He 
has  never  had  one. 

Q.  Do  you  know  that  Robert  Cummings  was  not  at 
home  on  [405]  April  11,  1943? 

A.  \\q\\,  he  wasn't  at  home,  because  he  was  gone.  He 
had  been  gone  for  a  year  and  a  half,  and  his  house  had 
been  closed.  Of  course,  there  were  intervals  when  he 
came  in. 

Q.  On  this  particular  Sunday  morning,  do  you  know 
whether  that  was  one  of  the  intervals  when  he  was  not 
there?  A.     Well,  I  am  pretty  sure  it  was. 

Mr.  Roth :     You  may  cross  examine. 

Cross-Examination. 

Q.  By  Mr.  Cooper:  Mrs.  Cummings,  do  you  have 
some  way  of  fixing  that  date  in  your  mind,  as  dis- 
tinguished from  other  Sundays? 

A.  Well,  Sundays  are  my  days  of  rest,  and  I  go  to 
service,  and,  if  I  don't  I  stay  in  my  house,  so  there  would 
be  no  occasion  for  me  to  be  answering  phones  in  Bob's 
house. 
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Q.      W'hal  time  do  you  <;•(>  to  services? 

A.  Well,  since  1  don't  drive  and  there  is  no  one  there 
to  drive  me,  when  we  have  no  servants,  and  we  usually 
have  none  on  Sunday,  and  at  that  time  I  don't  think  we 
had  any,  because  IJob  was  awa\-  on  other  business,  and  I 
have  to  take  a  street  car.  and  it  takes  me  al  least  two  hours 
to  get  into  Los  Angeles  where  T  j^o  to  service. 

Q.     And  the  service  starts  at  what  time? 

A.  Well,  some  ])laces  at  10:30,  where  1  go.  and  some 
places  at  1 1 :00. 

Q.     You  do  not  go  every  Sunday,  do  you?  [406] 

A.     Well,  it  is  my  usual  custom  to  go. 

Q.  There  have  been  some  occasions,  Mrs.  Cummings. 
when  you  didn't?  A.     Naturally. 

O.     Mr.  Smith  is  your  son's  servant?  A.     Yes. 

Q.  How  long  has  he  been  employed  by  your  son,  if 
you  know? 

A.  Well,  he  was  employed  before  m\'  son  moved  to 
the  valley.  He  has  been  in  his  employ,  I  should  say.  some 
five  years. 

Q.     Does  he  work  in  your  son's  home? 

A.     Not  now,  and  hasn't  since  Bob  has  been  away. 

Mr.  Cooj^er:     That  is  all.     I^hank  you  very  much. 

Mr.  Roth:  l^hank  you.  Mrs.  Cummings.  That  i>  all. 
Robert  Cummings.  [407 J 
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ROBERT  CUMMINGS, 

the  plaintiff,  having  been  heretofore  duly  sworn,  upon  be- 
ing recalled,  testified  as  follows: 

Direct  Examination. 

Q.  By  Mr.  Roth:  Mr.  Cummings,  do  you  have  a 
secretary?  A.     Yes,  sir. 

Q.     Who  is  that  secretary? 

A.  Bella  Marco  was  the  secretary,  and  just  recently, 
because  of  the  fact  that  she  is  going  to  have  a  baby,  we 
have  another  secretary,  Miss  Lillian  Starlap. 

Q.     Has  that  secretary  ever  lived  at  your  home? 

A.     No,  sir. 

Q.     Where  does  that  secretary  work? 

A.     At  527  California  Bank  Building. 

Q.     Is  that  the  office  of  Oscar  Cummins? 

A.     It  is. 

Q.  Have  you  ever  had  Bella  Marco  or  the  other  girl 
you  mentioned  out  at  your  home  to  take  messages  for  you  ? 

A.     No. 

Q.  Do  you  know  whether  or  not  there  was  a  secretary 
in  your  home  on  Sunday,  April  11th,  1943? 

A.     I  have  never  had  a  secretary  in  my  home. 

Q.     Either  one  of  the  girls  you  mentioned? 

A.     No. 

Q.  In  other  words,  you  have  used  the  secretary  of 
Oscar  Cummins,  and  you  refer  to  her  as  your  secretary? 
[408] 
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A.  That  is  riglit.  I  i>a\'  her  a  httle  extra  money  to 
take  care  of  my  secretarial  work. 

Q.  Has  BeHa  Marco  ever  been  in  your  home  in  her 
life?  A.     Yes. 

Q.     How  long  ago? 

A.  I  should  say  about  three  months  ago  Bella  Marco 
and  her  husband  came  to  my  home  on  a  Sunday,  and  1  was 
home  at  the  time  and  showed  them  around  the  ranch,  and 
we  sat  outside  at  the  j^ool  and  had  a  drink. 

Q.     Is  that  the  only  time  she  has  ever  been  there? 

A.     Yes. 

0.  Has  this  other  girl  you  mentioned  ever  been  out  at 
your  home?  A.     No. 

Q.  Were  you  in  \"an  Xuys  or  Los  Angeles  on  Sunday. 
April  11,  1943? 

A.  I  believe  that  was  a  day  that  1  was  flying  with  the 
Civil  Air  Patrol  at  Quartzsite,  Arizona. 

Mr.  Roth:      You  may  cross  examine. 

Cross-Examination. 

Q.  By  Mr.  Cooper:  Mr.  Cummings,  where  does  Mr. 
Smith  w^ork?  A.      Where  does  he  work  now? 

Q.  Where  did  he  work  in  Ai)ril  or  May  or  June  of 
last  year? 

A.  In  April  and  May  and  June  of  last  year — I  believe 
at  that  time  Jimmie  had  gotten  a  job  working  at  Douglas 
[409j  Aircraft  factory  at  night,  right  around  that  i)eri<xl. 
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because  I  wasn't  working  in  pictures,  and  he  felt  that  he 
should  do  something  more  important  to  the  war  effort  than 
work  for  me. 

Q.  In  November  of  this  year  he  was  working  for  you, 
was  he  not?  A.     This  year? 

Q.  I  mean  1943,  when  he  made  this  affidavit  and  made 
this  phone  call  for  you. 

A.  No.  As  a  matter  of  fact,  he  came  out  to  the  ranch 
quite  often,  because  Jim  has  been  more  or  less  of  a  friend 
of  mine  for  years,  and  we  have  eggs  there,  and  he  came 
out  to  the  ranch  there  and  sort  of  as  a  gesture  of  friend- 
ship he  would  bring  his  own  car  out,  and  sometimes  he 
would  take  some  eggs  into  town  and  sell  them,  and  occa- 
sionally he  would  do  something  like  driving  my  mother 
into  town,  because  she  has  no  transportation,  but  officially 
he  was  not  working  for  me. 

Q.  On  the  occasions  that  he  would  come  out  there  he 
would  stay  over  night,  would  he  not? 

A.     Sometimes,  yes. 

Q.  And  when  you  left  was  there  anybody  on  the 
grounds  other  than  your  mother?  Did  your  mother  stay 
alone?  A.     You  mean — 

Q.     When  you  went  to  Quartzsite,  for  example. 

A.  Sometimes  my  mother  would  stay  alone.  Some- 
times she  would  bring  a  friend  of  hers  out,  who  was  also 
a  minister,  a  [410]  Mrs.  McLaughlin,  and  she  would  stay 
with  mother. 
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(Testimony  of  Robert  Cuniniings) 

Q.     When  Smith  stayed  there  where  did  he  stay? 

A.  He  stayed  in  a  Httle  h()U>e  on  the  ranch,  an  old 
house,  where  we  called  the  caretaker's  house,  and  there  is 
a  bedroom  in  there. 

O.     Who  took  care  of  the  cleaning  at  your  place? 

A.     The  cleaning? 

Q.     Yes,  the  necessary  house  work  that  had  to  be  done. 

A.     That  was  done  by  my  mother. 

Q.  Your  mother  would  come  over  and  clean  your 
house?  A.     If  there  was  any  necessity,  yes. 

Q.     Your  mother  had  a  key  to  your  place? 

A.     Yes. 

Q.  Did  anybody  else  have  a  key  to  the  place?  Did 
Smith  have  a  key  to  your  place?  A.     Yes. 

Q.     Who  else  had  a  key  to  your  place? 

A.     That  is  all. 

Q.     Do  you  have  a  fence  around  your  house? 

A.     Yes. 

Mr.  Cooper:     That  is  all. 

Mr.  Roth :  I  have  Mrs.  Adeline  Cummins  in  the  court- 
room this  morning  too.  and  I  would  like  to  recall  her  for 
just  one  question. 

The  Court:     Yes.  [411] 
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ADELINE  CUMMINS, 

a  witness  heretofore  duly  sworn  on  behalf   of   plaintiff, 
upon  being  recalled,  testified  as  follows: 

Direct  Examination. 

Q.  By  Mr.  Roth :  Testimony  was  given  yesterday  by 
a  Western  Union  Employee,  Mrs.  Cummins,  that  on  Sun- 
day morning,  April  11,  1943,  she  telephoned  your  house 
and  asked  who  was  at  the  other  end  of  the  line,  and  was 
told  that  it  was  Mrs.  Oscar  Cummins,  and  asked  for 
Robert  Cummings,  and  dehvered  a  message  to  a  Mrs. 
Oscar  Cummins,  on  behalf  of  Robert  Cummings.  Does 
that  statement  by  me  of  what  the  testimony  was  yesterday 
refresh  your  recollection  any  as  to  whether  or  not  you 
received  a  message  on  Sunday  morning,  April  11,  1943, 
for  Robert  Cummings? 

A.  No,  it  doesn't.  I  am  sure  I  didn't  receive  any  such 
message. 

Mr.  Roth :     You  may  cross  examine. 
Mr.  Cooper:     No  cross  examination. 

Mr.  Roth:  That  is  all.  That  is  all  we  have,  your 
Honor,  in  the  way  of  testimony. 

The  Court:  May  I  inquire — counsel's  recollection  is 
likely  to  be  more  accurate  than  mine  about  this — was  the 
telephone  number  State  52657  mentioned  in  the  testimony 
given  yesterday? 

Mr.  Cooper :     I  do  not  believe  so,  your  Honor. 

Mr.  Roth:  It  was  not,  your  Honor.  There  was  a 
Sunset  1 412]  number  mentioned,  but  no  State  number  was 
mentioned.     There  was  a  Sunset  number  and  a  Br  num- 
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ber,  and  also  a  Crest  view  number  that  was  called  nn  Elm 
Drive,  but  there  was  no  St  number  or  State  number  on 
any  of  those  papers. 

Mr,  Cooper :     That  is  correct. 

The  Court:  Now,  with  reference  to  the  telephone  num- 
bers that  were  mentioned  yesterday,  do  we  have  in  the 
record  anything  to  identify  who  resided  at  the  house  hav- 
ing the  telephone  with  the  preface  "Sunset"? 

Mr.  Roth :  I  think  the  Sunset  number — one  of  those 
numbers  was  the  Universal  number — T  am  not  certain 
whether  it  was  the  Sunset  number  or  not. 

Mr.  Erlich :  Sunset.  One  of  the  Sunset  numbers  is 
Universal.  The  other  Sunset  number — I  can  tell  you  that 
number  in  just  a  moment  by  referring-  to  the  phone  book, 

Mr.  Cooi:>er:  Can  you  determine  the  Universal  num- 
ber? 

Mr.  Erlich :     Yes. 

The  Court:  I  am  not  interested  so  much  in  ascertain- 
ing the  telei)h()ne  number  of  defendant.  Does  the  record 
identify  who  resided  at  the  places  bearing  any  of  the  other 
telephone  numbers,  besides  the  telephone  number  of  Mr. 
Oscar  Cummins? 

Mr,  Roth :  I  think  it  does,  to  this  extent,  your  Honor. 
In  respect  of  the  Crestview  number,  the  testimony  shows 
that  it  was  called  and  ascertained  that  Robert  Cummings 
didn't  live  there  and  no  one  knew  Robert  Cummings  that 
lived  there.  In  respect  of  the  Sunset  number,  the  num- 
ber which  refers  to  |413]  Universal,  the  testimony  was 
that  the  number  was  called  to  get  an  address  for  Robert 
Cummings.  In  respect  of  the  Brighton  number  that  was 
called,  it  is  stii)ulated  that  that  was  and  is  the  telejjhone 
number  of  Oscar  Cummins. 
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The  Court:  All  that  is  clear  to  me.  Now,  with  refer- 
ence to  any  other  numbers,  have  we  any  identification? 

Mr.  Roth :  I  don't  think  there  were  any  other  numbers. 
There  may  have  been  one  other  Sunset  number. 

Mr.  Cooper:     Yes,  Sunset. 

Mr.  Roth:     Bob  Cummings,  that  is  Sunset. 

Mr.  Joseph  Cummins :     22636. 

Mr.  Erlich:     The  Universal  number  is  Sunset  22171. 

Mr.  Cooper:  It  is  my  recollection,  if  your  Honor 
please,  that  all  of  the  numbers  were  identified  in  the  record. 
Is  that  your  recollection? 

Mr.  Roth:     I  thought  so,  Mr.  Cooper. 

The  Court :  Now  will  you  repeat  the  telephone  number 
of  the  plaintiff. 

Mr.  Cooper:     Sunset  22636. 

The  Court:     Very  well.  Let  us  proceed. 

(Further  argument  by  Mr.  Roth.) 

(Further  argument  by  Mr.  Cooper.) 

The  Court:  Let  me  assure  counsel  that  there  is  never 
any  occasion  to  thank  the  Judge  for  participating  in  the 
trial  of  a  case  and  doing  his  duty  in  the  matter.  I  have 
enjoyed  this  trial,  for  reasons  that  I  think  are  quite  patent. 
1 414]  Both  sides  have  been  ably  presented,  and  both  sides 
have  been  represented  by  counsel  who  have  been  pre- 
eminently fair  and  candid,  not  only  with  the  court,  but  with 
each  other.  Sometimes  presiding  at  a  trial  is  a  sort  of  a 
punishment,  but  I  do  want  to  say  to  counsel  that  it  is  in 
the  nature  of  a  reward  when  the  Judge  is  privileged  to 
preside  at  a  trial  conducted  by  counsel  with  the  thorough- 
ness and  the  patience  and  the  ability  and  fairness  exhibited 
by  both  sides  in  this  case. 
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I  am  not.  of  course,  in  a  position  to  express  final  con- 
clusions, either  as  to  the  law  or  the  facts,  at  this  particular 
moment.  I  just  indicated  that  1  desire  to  examine,  amonji^ 
various  ix)rtions  of  the  evidence,  the  memoranda  from 
which  some  of  the  witnesses  testified.  I  think  it  is  not  out 
of  place,  however,  to  make  a  few  observations. 

As  I  said  a  moment  or  two  ago.  neither  side  contends 
that  any  one  of  the  telegrams  of  April  10,  1943,  was  physi- 
cally delivered,  either  to  the  plaintiff  or  to  anyone  jnir- 
porting  to  represent  him  or  anyone  purporting  to  have  any 
contact  with  him.  And,  having  in  mind  the  imperfections 
with  which  we  are  all  handicapped,  including  inaccuracy  of 
recollection,  one  can  understand  various  differences  be- 
tween the  testimony  of  some  of  the  witnesses.  1  am  per- 
suaded that  it  is  inherently  improbable  that  whoever  it  was 
who  listened  to  the  reading  of  that  rather  lengthy  telegram 
of  April  10th,  either  wrote  it  down  or  recalled  it  exactly. 
1  think  the  most  |415]  likely  picture  that  can  be  given  of 
that  episode  would  be  that  the  listener  remembered  the  fact 
or  the  facts  of  Universal  Pictures  Corporation  sending  a 
wire  requiring  the  services  of  Robert  Cummings.  and 
might  also  remember  the  date  when  he  was  to  api^ear. 
Those  matters  might  readily  stand  reasonably  clear  in  the 
mind  of  the  listener,  who,  some  time  thereafter,  might 
repeat  it. 

I  think  it  is  efpially  clear  that,  because  of  matters  which 
had  transpired  between  the  plaintiff,  on  the  one  hand,  and 
the  defendant,  on  the  other,  prior  to  April,  1943.  there 
were  strained  relations  between  the  ])laintift'  and  at  least 
one,  if  not  more,  of  the  executives  of  the  defendant,  and 
that  that  strained  relationship  existed  as  late  as  April. 
1943.  and.  further,  that  Mr.  Speers  was  gi\en  what  might 
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be  described  as  an  unusual  assignment,  so  far  as  dealing 
with  the  plaintiff  was.  concerned.  And  I  think,  as  defense 
counsel  very  frankly  stated  a  few  moments  ago,  that  at 
least  during  the  conversations  between  the  plaintiff  and 
Speers  that  antedated  the  sending  of  the  telegrams  of 
April  10th,  it  could  not  fairly  be  charged  that  the  plaintiff 
was  seeking  to  break  the  contract  by,  in  effect,  threatening 
that  unless  he  got  a  new  deal  from  the  defendant  he  would 
Sfive  all  of  his  time  either  to  the  Civil  Air  Patrol  or  to 
some  other  military  service. 

I  think  it  is  also  fair  to  say  that  the  plaintiff,  so  far  as 
anything  disclosed  in  the  courtroom  may  be  considered, 
[416]  including  his  testimony,  both  direct  and  cross,  has 
evidenced  no  feeling  of  either  ill-will  or  of  resentment  or 
of  anger  against  any  of  the  defendant's  executives.  His 
manner,  his  attitude  on  the  stand,  his  demeanor,  as  we  call 
it,  has  impressed  me  as  rather  exceptional  in  that  regard, 
and  particularly  because  of  the  contrast  which  has  been 
displayed  by  some  of  the  witnesses  on  the  stand.  If  my 
appraisal  of  these  witnesses  is  sound,  I  cannot  say  that 
Speers  was  equally  charitable,  and,  before  reaching  a  con- 
clusion as  to  how  much  credence  to  give  to  certain  of  the 
defendant's  witnesses,  as  I  have  already  indicated,  I  want 
to  examine  painstakingly  the  copies  of  the  memoranda 
from  which  they  testified. 

Then,  too,  both  when  we  come  to  weigh  the  facts,  as 
well  as  determine  the  legal  conclusions  to  be  drawn  there- 
from. T  am  not  yet  clear  as  to  the  reasonableness  of  send- 
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ing  a  notice  such  as  this  tckL;raiii  of  April  10th  after  6:00 
P.  M.  on  a  Satin"(la\-  night,  retiuiring-  the  appearance  of 
the  artist  on  the  following  Monday  morning'.  As  I  say, 
that  question  comes  to  my  mind,  and  it  may  have  some 
bearing  on  just  really  what  was  the  motive  in  sending  the 
telegram,  in  view  of  that  circumstance,  having  in  mind 
that,  at  least  by  April  9th.  the  executives  of  the  defendant 
who  were  concerned  in  the  matter  were  aware  of  at  least 
their  own  interi)retati()n  of  plaintiff's  position. 

On  the  other  hand.  1  expect  to  give  serious  considera- 
tion [417]  to  the  point,  among  others,  that  defense  counsel 
has  emphasized  today,  that  the  requirement  of  the  con- 
tract that  plaintiff'  be  available  at  all  times  in  Los  Angeles, 
unless  excused  in  writing,  and  the  circumstance  that  he 
was  continuously  absent  from  Los  Angeles  County  during 
the  ]>eriod  extending  from  at  least  May  19th  to  the  eve- 
ning of  May  28th,  constituted  a  breach  on  the  plaintiff's 
part,  and,  even  though  the  defendant  were  ignorant  thereof 
at  the  time  it  refused  to  pay  him  compensation,  that  that 
breach  constitutes  sufficient  legal  justification  for  the 
omission  to  pay.  Again  it  is  not  clear  in  my  mind  as  to 
what  bearing  u])on  that  contention  is  to  be  found  in  the 
circumstance  that  about  April  12,  1943,  the  defendant  took 
the  position  that  plaintiff  was  suspended  for  the  duration 
of  the  war. 

I  see  that  it  is  almost  11 :00  o'clock,  and  we  shall  excuse 
counsel,  particularly  defense  counsel.  We  will  mark  the 
matter   submitted. 

I  Endorsed];     Mled  Dec.   12,   1944.    |418J 
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REPORTER'S  TRANSCRIPT 

Of  Hearing  Motion  of  Defendant  for  Order  of  Dismissal 
as  to  1st  and  2nd  Causes  of  Action  and  Judgment  on 
the  Pleadings  as  to  the  4th  Cause  of  Action,  Pursuant 
to  Notice  Filed  5/10/44. 

Los  Angeles,  California,  Monday,  May  29,  1944,  10:00 
A.  M. 


The  Clerk:  No.  3242,  Robert  Cummings  vs.  Universal 
Pictures  Company. 

The  Court:  The  calendar  shows  that  we  have  noticed 
for  this  morning,  in  the  case  of  Cummings  vs.  Universal 
Pictures  Company,  two  motions  on  behalf  of  the  defend- 
ant; one  for  an  order  of  dismissal  as  to  the  two  counts  on 
which  the  case  proceeded  to  trial ;  the  other  is  a  motion  for 
iudgment  on  the  pleadings  with  respect  to  the  fourth  and 
remaining  count. 

Mr.  Lewinson:     May  I  proceed,  your  Honor? 

The  Court:     Yes. 

Mr.  Lewinson :  May  it  please  the  court,  as  your  Honor 
has  indicated  the  case  is  before  the  court  on  two  motions 
made  by  the  defendant;  the  first  is  to  dismiss  the  two 
causes  of  action  that  have  been  litigated,  and  the  second 
is  for  a  judgment  on  the  pleadings  on  the  cause  of  action 
which  has  not  been  litigated,  that  being  the  fourth  cause  of 
action;  the  two  causes  of  action  that  have  been  litigated 
being  the  first  and  second  causes  of  action.  The  third 
cause  of  action  was  voluntarily  dismissed  at  the  trial. 

The  basis  of  the  motion  to  dismiss  is  that  neither  count 
states  a  cause  of  action,  and  the  reason  why  neither  count 
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states  a  cause  of  action  is  thai  there  is  no  allegation  in 
the  pleadings,  in  either  count,  that  the  plaintiff  has  [2\ 
l>erformecl  the  conditions  of  the  contract  which  were  to  be 
performed  by  him,  or  there  are  no  allegations  showing  that 
he  was  excused  from  performing  the  conditions  which 
were  to  be  performed  by  him.  The  basis  of  the  motion 
for  judgment  on  the  pleadings  is  slightly  different,  but 
substantially  the  same.  The  fourth  count,  while  in  terms 
alleging — that  is  to  say,  in  general  terms  by  way  of  con- 
clusion— that  the  plaintiff'  has  performed  all  conditions  to 
be  performed  by  him,  shows  by  its  affirmative  allegations 
that  those  conditions  were  not  performed.  In  that  behalf, 
the  fourth  count  shows  that  the  plaintiff  was  under  the 
duty  to  perform  in  pictures  which  were  assigned  to  him. 
That  is  shown  by  the  contract  itself  which  is  annexed  as 
an  exhibit  to  the  complaint.  Then  is  set  forth  certain 
conversations  between  the  plaintiff  and  an  officer  of  the 
defendant  when  the  plaintiff  was  called  uix)n  to  perform  in 
the  picture  called  "Fired  Wife,''  and  the  gist  of  that  con- 
versation was  that  ]3laintiff  said  he  wouldn't  perform  in  a 
]MCture  of  that  kind;  and  these  officers  said  he  was  right. 
They  didn't  say  according  to  the  pleadings  he  had  a  legal 
right  to  do  it  or  that  his  contract  permitted  him  to  take 
that  position,  but  they  said  he  was  right  in  the  stand  that 
he  wouldn't  have  to  do  it.  They  then  changed  their  minds 
and  insisted  on  the  contract. 

The  cases  cited  show  that  an  oral  agreement  which  is 
not  executed  cannot  modify  a  writing.  T  am  not  going  to 
1 3]  supplement  the  memorandum  on  file  r)n  that  point, 
because  the  point  is  not  contested,  as  I  understand,  in  the 
memorandum  filed  by  the  plaintiff,  and  it  can't  ver\-  well 
be  contested.  1  will  call  your  Honor's  attention  to  the  facts 
which  }()ur   Honor  has  doubtless  already  noted,  that  the 


678  Universal  Pictures  Company,  Inc.,  etc. 

motion  is  made  not  on  the  pleadings,  but  on  the  evidence 
in  the  case.  It  is  rather  fortunate  that  the  motion  was  so 
made,  because  the  attempts  to  meet  the  motion  here  are 
based  upon  the  evidence  in  the  case.  And  that  was  con- 
templated, of  course,  at  the  time  the  motion  was  made.  It 
was  also  contemplated  that  properly  an  application  might 
be  made  to  amend ;  and  under  the  federal  practice  a  motion 
for  dismissal  could  not  be  granted  if  an  amendment  can 
properly  be  allowed.  The  evidence  shows,  I  think,  and  I 
will  comment  on  that  briefly  in  a  moment,  that  no  such 
amendment  could  be  made,  and,  indeed,  there  is  no  applica- 
tion for  the  amendment. 

It  is  interesting  to  note,  your  Honor,  that  there  is  no 
attempt  to  meet  either  motion,  and  I  will  confine  myself  to 
the  motion  to  dismiss,  because  the  other  motion  isn't  con- 
tested. There  are  the  usual  facts  and  circumstances 
covered  by  the  memoranda  on  file.  There  is  no  attempt 
to  meet  the  motion  to  dismiss  on  the  merits,  and  there 
couldn't  very  well  be,  because  an  examination  of  the  plead- 
ings shows  an  absolute  absence  of  allegations  that  the  de- 
fendant performed  or  that  he  was  excused  from  perform- 
ing. 

The  Court:  You  mean  the  plaintiff?  [4] 
Mr.  Lewinson:  The  plaintiff,  I  should  say.  Now, 
how  does  the  plaintiff  undertake  to  meet  the  motion  to 
dismiss?  In  the  first  place,  he  asserts  the  case  is  no  longer 
on  trial,  or  in  effect  asserts  that,  and,  therefore,  that  the 
motion  is  not  in  time.  It  is  true  that  under  the  new  rules 
of  practice  in  the  federal  courts  that  a  motion  to  dismiss 
because  the  complaint  fails  to  state  a  cause  of  action  must 
be  made  during  the  trial,  otherwise  the  motion  is  waived. 
There  isn't  any  doubt  about  that.     In  that  resj^ect  it  might 
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be  stated,  although  it  is  hardly  necessary  to  comment  upon 
it,  that  the  federal  rules  inaugurate  a  vastly  different 
system  of  pleadings  than  has  hitherto  prevailed  in  our 
English-American  courts,  but  we  take  the  rules  as  we  hnd 
them.  The  only  question  is,  is  the  case  still  on  trial  ?  There 
isn't  any  doubt  about  that.  It  is  necessary  to  cite  cases  on 
that  point,  if  your  Honor  please,  because  they  are  not  cited 
in  our  memorandum.  And  in  order  to  save  the  time  of 
the  court  I  hand  the  court  a  memorandum  of  the  cases  that 
will  be  cited,  and  hand  them  to  counsel.  That  will  save  the 
time  of  taking  notes,  as  well  as  the  time  of  argument. 
Ma\   I  do  that,  your  Honor? 

The  Court :     Yes. 

Mr.  Lewinson :  There  are  two  cases  cited  on  the  point 
to  which  1  now  call  your  Honor's  attention.  The  first  one, 
a  decision  of  the  United  States  Circuit  Court  of  Api)eals, 
1 5  ]  in  which  the  opinion  is  by  Judge  Sanborn  of  the 
Eighth  Circuit — the  late  Judge  Walter  Sanborn — and  the 
opinion  cites  numerous  cases  to  the  pro[xjsition  which  is 
quoted  in  the  memorandum  which  I  have  just  handed  the 
court,  namely,  "The  trial  ends  only  when  the  finding  is 
filed,  but  if  no  finding  is  filed  before,  when  the  judgment  is 
rendered."  The  emphasis  is  on  the  word  "only."  There 
having  been  no  finding  yet  filed  by  the  court,  the  case  h 
still  in  the  bosom  of  the  court;  the  case  is  on  trial  and  the 
motion  is  timely. 

The  next  effort  to  meet  the  motion  is  made  in  various 
phraseology,  but  it  all  comes  to  this:  It  is  claimed  that 
because  of  the  answer  filed  and  because  of  the  evidence 
taken  at  the  trial,  that  the  point  is  waived.  We  have  cited 
a  number  of  cases  showing  that  those  points  are  not  well 
taken.     In  the  first  place,  the  rule  is  as  indicated  in  the 
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memorandum,  that  a  detective  complaint  may  be  aided  only 
where  the  answer  affirmatively  alleges  the  very  fact  that  is 
missing"  from  the  complaint  to  make  it  sufficient.  Of 
course,  there  is  no  allegation  in  the  answer  that  the  plain- 
tiff performed  or  was  excused  from  performing;  nothing 
of  the  sort.  Then  it  is  also  held  that  a  finding  may  be 
made  on  evidence  introduced  without  objection  where  the 
pleading  is  defective  in  form,  but  not  where  the  evidence 
"is  outside  of  any  issue  presented  in  the  pleading."  The 
cases  on  that  are  cited  to  the  court.  [6] 

Without  going  into  detail  on  those  points,  because  they 
are  simple  points  of  proceeding  and  it  is  unnecessary  to 
elaborate  them,  I  am  going  to  present  the  case  very  briefly, 
your  Honor,  on  a  hypothesis  which  is  much  more  favor- 
able to  the  plaintiff  than  the  authorities,  and  that  is  on  the 
hypothesis  that  it  may  be  contended  on  their  part,  as  it  has 
been  contended  not  only  in  this  momerandum  filed  respon- 
sive to  the  motion,  but  also  in  the  memorandum  filed  re- 
sponsive to  our  objections  to  the  pleadings,  that  the  evi- 
dence fails  to  show  a  repudiation  on  the  part  of  the  plain- 
tiff, although  efforts  are  made  in  that  behalf .  Your  Honor 
will  recall — I  assume  you  have  read  the  memorandum  that 
we  filed  in  support  of  the  objections  to  the  findings? 

The  Court:     Not  in  its  entirety;  no. 

Mr.  Lewinson:  Well,  your  Honor  will  read  that,  and 
there  is  no  point  in  taking  the  time  of  the  court  in  open 
court  to  canvass  the  things  that  are  covered  in  detail  there 
and  which  are  much  more  easily  assimilated  with  the  eye 
than  by  the  ear,  at  least  by  counsel  arguing-  the  case.  But 
there  are  two  points  which  are  undertaken  to  be  made :  one 
in  the  first  memorandum  filed,  that  is,  the  memorandum 
filed  in  response  to  our  objections,  and  the  supporting- 
authorities;  and  the  other  in  this  later  memorandum.  The 
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first  point  thai  is  made  is  tliat  reading-  the  record  as  a 
whole  the  evidence  does  not  show  that  the  plaintiff  re- 
pudiated the  contract.  Nothing:  is  said  in  support  of  that 
assertion.  [7  \  That  is  a  hald  assertion.  1  have  read  the 
record  as  a  whole,  and  1  liave  read  it  in  detail.  Your 
Honor  has  a  copy  of  the  full  transcript,  do  you? 

The  Court :     Not  on  the  bench  here. 

Mr.  Lewinson:      Pnit  you  have  it  available? 

The  Court :     Yes. 

Mr.  Roth:     Do  you  want  to  use  mine? 

Mr.  Lewinson:  I  am  going-  to  refer  to  it.  It  is  re- 
ferred to  in  the  memorandum  or  the  brief,  and  T  am  not 
going  to  take  the  time  of  the  court  to  go  into  matters  of 
detail  of  that  sort,  but  I  want  to  say  this  to  the  court: 
That  the  question  of  repudiation  arises  from  several  con- 
versations had  between  the  officers  of  the  defendant  and 
the  plaintiff  here.  Robert  Cummings.  and  his  ag-ent,  Oscar 
Cummins.  I  will  refer  to  them  as  Robert  and  Oscar,  if  T 
may  take  that  liberty,  in  order  to  avoid  confusion,  because 
of  the  similarity  of  names.  I  have  set  forth  in  the  memo- 
randum all  the  evidence  which  appears  on  that  conversa- 
tion or  those  conversations  which  came  from  the  lips  of 
Robert  and  Oscar.  1  have  omitted  the  evidence  that  came 
from  the  lips  of  the  officers  of  the  defendant,  and  1  have 
assumed,  following  the  suggestion  that  your  Honor  made 
in  his  memorandum,  that  the  evidence  of  the  defendants 
was  to  be  rejected.  Assuming  that  for  the  purjxise  of  this 
argument.  The  evidence  of  the  officers  of  the  de- 
fendant— T  will  say  the  defendant — and  the  evidence  of  the 
[8]  officers  of  the  plaintiff' — the  plaintiff  and  his  agent — 
come  lo  the  same  thing.  It  is  a  case,  if  T  may  repeat  a 
([notation  from  llie  old  Georgia  decision  in  another  case  I 
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referred  to  once,  or  perhaps  more  than  once,  a  case  that 
the  driver  was  drunk  but  the  carriage  reached  home.  As 
far  as  the  law  is  concerned,  the  evidence  comes  to  the 
same  conckision.  The  result  of  that  is  this:  While  the 
plaintiff  and  defendant  gave  somewhat  different  versions 
of  the  various  conversations,  on  either  version  the  plaintiff 
declined  to  go  on  with  his  contract.  At  best,  the  version 
of  plaintiff  and  his  agent  as  to  what  occurred  is  this :  The 
plaintiff  was  called  upon  to  play  the  part  of  "Hank"  in 
"Fired  Wife."  He  said  he  wouldn't  do  it.  He  refused 
flatly  to  do  it.  There  is  no  dispute  about  that.  There  is 
no  dispute  but  that  was  a  breach  on  his  part.  In  other 
words,  he  was  obligated  to  do  it.  Without  going  into  the 
effect  of  the  breach,  which  I  will  refer  to  presently,  Robert 
and  Oscar  went  further.  They  said  the  plaintiff  would  not 
perform  in  any  similar  pictures  and  he  wouldn't  perform 
in  any  pictures  that  were  merely  for  the  purpose  of  com- 
mercial success  or  making  money  by  the  defendant,  and 
he  wouldn't  perform  in  any  pictures  unless  they  were  in 
the  interest  of  the  war  eff'ort,  and  he  wouldn't  perform  in 
any  pictures  unless  he  could  select  the  associate  actors  and 
unless  he  could  select  the  director  and  approve  them.  That 
is  the  gist  of  the  testimony  of  Robert  and  Oscar,  and  [9] 
there  isn't  any  question  about  it.  Nowhere  in  the  record 
liave  they  said  anything  that  was  inconsistent  with  that, 
and  nowhere  in  the  record  did  the  witnesses  for  the  de- 
fendant say  anything  that  was  repugnant  to  that.  The 
version  of  the  conversation  on  the  part  of  the  officers  of 
the  defendant  was  that  Robert  and  Oscar  refused  to  go 
ahead,  but  they  refused  to  go  ahead  because  Robert  said  he 
was  going  into  the  Civil  Air  Patrol  in  the  government 
service  and  was  going  to  devote  his  entire  time  to  the  war 
effort.     That  was  the  reason.     I  am  by  no  means  con- 
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vinced,  from  a  tlioroui^li  examination  ot  ihe  record,  which 
isn't  now  being  argued,  that  the  version  of  the  conversa- 
tion given  by  the  defendant  is  not  the  true  version.  l^>ut 
be  that  is  it  may.  the  whole  question  is  not  what  Oscar 
said  and  not  what  R(jbert  said,  in  detail,  but  did  they  say 
something  which  indicated  that  Robert  would  not  go  on 
with  his  contract?  That  is  the  i)roix)sition  before  the 
court,  and  notliing  has  been  suggested  in  the  memorandum 
resiX3nsive  to  our  memorandum  which  is  in  any  way  in- 
consistent with  the  evidence  or  qualities  the  evidence  which 
we  have  set  forth.  So  I  submit  it  to  your  Honor  on  the 
examination  of  the  record,  and  T  have  set  forth  the  relative 
facts  and  have  confined  myself  to  the  uncontradicted  evi- 
dence, because  on  the  objections  to  the  findings  or  on  this 
motion  I  didn't  care  to  go  into  the  weight  of  the  evidence. 
That  is  too  big  a  job,  and  that  is  properly  the  office  of  a 
motion  for  a  new  [10]  trial  and  not  a  proceeding  of  this 
kind.  The  only  i)oint  that  the  plaintiflf  made  in  his  first 
memorandum,  after  this  point  had  been  raised  and  the  evi- 
dence had  been  set  forth,  was  that  if  you  read  the  record 
as  a  whole,  and  we  have  done  so — I  remember  arguing  a 
case  in  the  Circuit  Court  of  Appeals  some  years  ago,  when 
Judge  Rudkin  was  senior  judge,  and  I  undertook  to  review 
the  pleadings.  It  was  a  case  which  Judge  James  had  dis- 
missed with  prejudice  on  the  ground  that  the  cause  of  ac- 
tion w^asn't  stated  by  the  pleadings,  and  I  suggested  that 
the  best  way  to  construe  a  pleading  was  to  read  it.  And 
Judge  Rudkin  said,  the  only  way  to  construe  it  was  to  read 
it.  iUit  I  don't  think  the  whole  burden  of  the  record  should 
be  imposed  on  the  court,  unless  counsel  can  show  iliat  we 
haven't  consistently  set  forth  the  contents.  Unless  counsel 
can  do  that  1  think  your  Honor  should  accept  our  digest 
of  the  record.     If  your  Honor  wishes  to  re-read  this  testi- 
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mony  we  welcome  that  labor  on  your  Honor's  part.  That 
is  the  status  of  the  record,  so  far  as  the  first  brief  is  con- 
cerned.    In  the  second  brief — 

The  Court:  Before  you  leave  the  first  proposition,  do 
I  understand  the  contention  that  has  just  been  discussed  is 
that  the  only  reasonable  inference  that  may  be  drawn  from 
the  testimony  of  the  plaintiff,  and  the  other  evidence 
offered  in  his  behalf,  is  that  he  decHned  to  make  any  pic- 
tures, except  that  they  would  conform  to  certain  condi- 
tions?  [11] 

Mr.  Lewinson :  Except  conditions  that  he  had  no  right 
to  impose. 

The  Court:     Yes. 

Mr.  Lewinson:  That  brings  me  to  the  very  next  point 
that  counsel  has  undertaken  to  make  in  their  second  brief — 

The  Court :  Before  you  go  into  that  second  proposition, 
is  it  your  position  that  plaintiff  did  not  in  substance  and 
effect  advise  the  defendant  that  if,  as  to  this  particular  pic- 
ture "Fired  Wife,"  the  director  were  changed,  that  he 
would  not  go  on,  even  though  he  took  exception  to  certain 
of  the  cast  and  even  though  he  thought  the  script  was,  as 
one  witness  called  it,  "crap"? 

Mr.  Lewinson :  He  called  it  that  himself,  your  Honor. 
I  think,  from  a  preview  of  the  evidence,  my  answer  should 
be,  "no."  I  want  to  state  frankly,  however,  if  you  take 
Oscar  Cummins'  testimony  alone,  the  answer  might  con- 
ceivably be,  "yes."  In  other  words,  on  the  later  confer- 
ences that  Oscar  Cummins  had  he  testified  in  effect,  and 
that  is  set  forth  in  my  brief,  that  under  no  circumstances 
would  they  work  under  that  director.  That  was  out  of  the 
question.  That's  all  he  said  at  that  time.  If  you  were  to 
assume  that's  all  that  was  said  at  any  time,  and  left  that 
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out  of  its  context  and  disregarded  the  testimony  of  Robert 
and  the  other  testimony  of  Oscar,  then  you  could  say  that 
that  was  the  onl\-  condition  that  he  imposed;  but  if  you 
read  the  evidence  as  a  whole,  which  I  have  set  forth,  you 
would  have  |12|  to  say  that  he  imposed  three  or  four  or 
half  a  dozen  additional  conditions.  But  even  il"  he  imposed 
only  one  condition  that  he  had  no  rip^ht  to  impose,  it  comes 
to  the  same  thing. 

The  Court:  As  to  that  one  picture,  it  is  admitted  that 
there  was  a  breach. 

Mr.  Lewinson :  Of  cour.se,  but  he  said  he  wouldn't 
perform  in  any  pictures  like  it;  1  have  quoted  that,  your 
Honor;  or  any  pictures  of  that  character;  and  he  uses 
various  phrases  which  project  his  attitude  toward  "Fired 
Wife"  into  the  future  and  applies  that  to  other  pictures 
of  that  character.  Now,  if  it  was  a  breach  not  to  plav 
"Fired  Wife,"  and  he  .said  he  wouldn't  under  any  circum- 
stances play  any  other  picture  of  that  kind,  that  was  a 
repudiation.    That  is  my  point. 

And,  your  Honor,  may  1  say  this ;  1  could  understand, 
if  I  may  say  so,  how  the  evidence,  of  the  character  which 
is  set  forth  in  detail,  alluded  the  court,  and  perhaps  counsel 
in  the  case,  too,  when  it  was  delivered  from  the  witness 
stand,  because  it  was  given  as  a  sort  of  raiubling  story 
about  what  occurred,  and  it  may  very  well  be  that  the 
witness'  voice  dropped  when  he  answered  to  a  particular 
thing-.  But  be  that  as  it  may,  when  you  read  it  in  the  cold 
record  there  isn't  any  doubt  about  it.  He  said  in  varying 
forms  that  he  not  only  would  not  produce  that  picture,  but 
he  would  not  ])roduce  any  other  picture.  I  am  going  to 
say  !  13]  this,  while  we  are  on  that  point — 1  was  going  to 
take  it  up  sei)arately.  but  1  can  just  as  well  take  it  uj) 
now — In  our  memorandum  in  opposition  to  the  hndings  we 
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cite  a  California  authority  which  is  expressly  to  the  effect 
that  a  man  who  has  first  breached  a  contract  may  not  later 
undertake  to  terminate  it  or  to  bring  an  action  because  of 
a  subsequent  breach  on  the  part  of  the  other  party.  There 
is  no  attempt  whatever  in  either  of  these  two  briefs  lately 
filed  to  meet  that  point,  and  that  point  is  decisive  and  with- 
out repudiation. 

Coming-  back  to  the  repudiation,  your  Honor,  I  can  read 
from  the  brief,  but  I  think  again  your  Honor  will  get  that 
better  from  the  reading  than  you  would  from  my  reading 
of  it.    K  you  would  care  to  have  me  read  it — 

The  Court:  No.  I  am  merely  interrupting  to  make 
certain  that  I  am  following  the  discussion. 

Mr.  Lewinson:  Your  Honor,  I  am  trying  to  convince 
you;  I  am  already  convinced  myself;  and  I  welcome  inter- 
ruptions. Now,  your  Honor,  as  I  said,  I  am  presenting 
this  matter  now  on  their  contention  of  waiver;  in  other 
words,  that  they  proved  a  cause  of  action  even  though  they 
didn't  allege  it  and  it  nowhere  appearing  in  the  pleadings. 
I  have  shown  that  the  evidence  is  as  I  have  indicated ;  that 
they  haven't  made  any  eifort  to  meet  it;  they  have  just 
tried  to  meet  it  by  forgetting  it,  where  possible.  They  ap- 
parently realized  that  when  they  came  to  file  their  second 
1 14]  brief,  because  they  raised  a  point  which  isn't  respon- 
sive to  anything  said  in  our  memorandum,  but  I  am  glad 
they  did  raise  the  point,  because  it  makes  it  possible  for 
me  to  make  the  thing  much  more  explicit  than  it  was  made 
before.  I  took  it  for  granted,  as  I  think  any  lawyer  who 
has  been  through  the  law  of  repudiation — and  I  have  been 
through  it  a  half  a  dozen  times  in  other  cases — that  the 
language  used  by  Oscar  and  Robert  constitutes  a  repudia- 
tion, because  it  undertook  to  impose  conditions  that  they 
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had  no  rioht  to  iinixjse.  I  didn't  cite  authority  on  that 
subject,  because  it  seemed  obvious.  Counsel  conies  l)ack  and 
they  attempt  to  meet  it  by  cases,  which  they  cite,  in  which 
it  is  said  in  very  general  language  that  in  order  to  be  a 
repudiation  the  refusal  to  go  ahead  must  be  unequivocal. 
There  isn't  any  doubt  about  that.  They  seem  to  think  it 
answers  the  point.  We  submit  it  doesn't  answer  the  point, 
because  the  cases  very  explicitly  hold  that  the  refusal  to  go 
ahead,  except  on  conditions  which  aren't  in  the  contract, 
constitutes  a  repudiation  and  is  an  unequivocal  ex]>ression 
not  to  go  ahead.  The  California  cases  are  very  clear  on 
that,  and  our  code  is  clear  on  it.  Under  our  Point  4,  in 
this  little  memorandum  which  1  have  handed  to  y(uir 
Honor  this  morning,  we  cite  four  California  cases,  and  the 
code  section,  if  T  may  use  the  inelegant  expression,  is  right 
on  the  nose  on  that  proposition.  And  an  examination  of 
the  cases,  where  I  have  given  the  page  reference  and  where 
the  discussion  occurs,  |15|  supports  our  position.  In  the 
very  latest  case  on  the  ])oint  the  matter  is  phrased  some- 
what differently  by  our  California  Supreme  Court,  and  our 
Sui)reme  Court  cites  one  of  the  cases  which  1  have  referred 
to  already  and  which  phrased  it  the  way  I  have  phrased 
it :  and  also,  our  Supreme  Court  in  that  case  quotes  or 
]jara})hrases  the  Restatement  of  the  Law.  I  have  given  the 
citation,  but  I  will  give  your  Honor  the  quotation.  Jt 
doesn't  appear  in  quotes,  but  it  should  appear  in  (juotes. 
1  am  quite  sure.  It  ai>i)ears  in  the  advance  sheets.  Gold 
Min.  &  Water  Co.  v.  Swinerton — it  is  on  the  second  page 
of  this  memorandum — 23  A.  C.  19,  29,  in  which  the  court 
said :  "A  contract  is  totally  breached  and  an  anticipatory 
repudiation  occurs  when  the  i)romisor  without  justification 
and  before  he  has  committed  a  breach,  makes  a  i)<)sitive 


688  Universal  Pictures  Company,  Inc.,  etc. 

statement  to  the  promisee  indicating  that  he  will  not  or 
cannot  substantially  perform  his  contractual  duties." 

They  have  gotten  away  from  that  old  and  inartificial 
way  of  saying,  "Unequivocally  repudiates  it,"  because  that 
doesn't  mean  anything.  That  is  a  statement  which.  I 
think,  is  lifted  bodily  from  the  Restatement,  although 
credit  isn't  given  in  the  opinion  for  it.  But  the  other  cases, 
which  are  cited  under  Point  4,  use  the  language  I  have 
used,  explicitly,  that  where  a  person  offers  to  perform 
on  conditions  he  refuses  to  perform  altogether  and  he  is 
guilty  of  a  breach.  [16] 

There  is  another  suggestion  that  I  would  like  to  make 
to  the  court,  and  that  is  based  in  part  on  a  case  which 
isn't  cited  in  the  memorandum  handed  to  your  Honor 
this  morning,  and  if  your  Honor  cares  to  look  at  it  it  is 
Great  Lakes — 

The  Court:     On  this  fourth  point? 

Mr.  Lewinson:  No;  it  isn't  the  fourth  point.  It  is  a 
point  which  stems  from  the  fourth  point,  but  it  is  slightly 
different.  It  is  Great  Lakes  Dredge  &  Dock  Company  v. 
Huffman,  319  U.  S.  293;  S7  Lawyers  Edition,  1407;  de- 
cided in  1943. 

The  Court:     May  I  have  the  page  in  319  U.  S.? 

Mr.  Lewinson:  Yes.  293,  your  Honor.  That  is  a 
decision  in  which  the  opinion  is  written  by  Chief  Justice 
Stone,  and  it  holds  that  a  declaratory  relief  action  is,  for 
all  substantial  purposes,  a  suit  in  equity  and  that  the 
equitable  doctrines  which  stand  in  the  way  of  recovery 
obtain  in  a  declaratory  relief  action.  Now,  I  suggest, 
your  Honor,  that  it  appears  from  the  evidence  here  that 
the  plaintiff  has  been  guilty  of  unclean  hands  and,  there- 
fore, in  no  event  could  he  recover  in  a  declaratory  relief 
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action  or  be  ix.M-niiued  lo  stultify  himself  by  amending  his 
])leadin.q\  should  he  ask  to  do  that.  And  my  point  about 
the  matter  is  this,  and,  as  1  say,  it  stems  from  the  fourtli 
point,  and  the  cases  which  deal  with  the  point  are  found  in 
our  second  memorandum;  that  is  to  say.  the  menKjrandum 
hied  117]  in  sui)port  of  this  particular  motion  here,  which 
is  entitled,  "Further  Memorandum  in  Sui)ix)rt  of  Motion 
to  Dismiss  and  for  Judgement  on  the  Pleadings."  and  I 
refer  to  the  f(jurth  point  there,  pages  4  to  7.  It  is  said 
that  that  point  is  not  in  the  memorandum  which  counsel 
hied  and  is  not  in  any  way  referable  to  the  situation  here. 
1  think  it  is  not  only  on  the  matter  of  repudiation  generally, 
but  also  on  the  matter  of  unclean  hands.  And  may  I  call 
attention  to  a  bit  of  evidence  in  the  case?  Your  Honor 
will  probably  recall  it.  We  have  this  sequence:  We  have 
Robert  Cummings  first  breaching  the  contract  by  refusing 
to  play  the  part  of  "Hank"  in  "Fired  Wife";  then  we  have 
him  repudiating  by  giving  notice  that  he  won't  play  in  anv 
similar  pictures  or  in  any  plays,  except  on  conditions  that 
he  has  no  right  to  impose.  And  we  have  no  withdrawal 
of  that  repudiation  at  that  time.  Now.  something  was  said 
about  that  at  the  trial,  but  this  feature  of  it  was  not 
emphasized,  and  the  cases  which  T  have  cited  and  the  code 
section  which  T  have  cited  were  not  brought  to  the  court's 
attention.  Here  is  the  evidence  that  I  would  like  to  offer, 
following  the  sequence  that  I  have  indicated:  We  had 
"Hank"  performed  by  another  actor;  and,  of  course,  ihev 
have  indicated  that  the  defendant  was  put  to  a  great  incon- 
venience, because  it  wasn't  until  after  it  had  the  ])laintiff 
lined  u])  for  the  playing  of  "Hank''  that  the  plaintiff  re- 
fused unequivocally  to  go  ahead  and.  therefore,  there  were 
delays  that  must  have  |  18]  entailed  expense.  We  have 
that  further  situation;  then  what  do  we  have?     We  have 
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Oscar  having  an  appointment  with  Mr.  Muhl,  the  secre- 
tary of  Universal  in  charge  of  the  contract  department, 
and  he  says  nothing  whatever  about  withdrawing  that  re- 
pudiation or  being  wilHng  to  come   back  to   work.     He 
avoids  any  discussion  of  Robert  Cummings  and  his  affairs 
with  Muhl.     Then  that  very  afternoon  he  goes  around  to 
what  you  might  call  a  mechanical  employee,  an  employee 
without  discretion,  a  paymaster,  to  do  what?     To  make  a 
demand.    Of  course,  he  wasn't  bound  to  make  a  demand  if 
he  wasn't  in  defauh,  but  apparently  he  thought  he  was,  so 
he  went  around  to  find  out  whether  the  money  was  avail- 
able, and  he  found  out  it  wasn't  available.    Why?    Not  be- 
cause Universal  had  excused  Cummings  from  the  contract 
or  accepted  his  repudiation  or  had  itself   refused   to  go 
ahead,  but  because  he  was  under  suspension  by  reason  of 
his   repudiation.     All  right.     Then   Oscar   Cummins   ap- 
parently goes  back  to  his  office  and  he  sends  a  chauffeur 
around,  in  what  I  would  term  a  sneaky  sort  of  way — and 
I  use  the  term  "sneaky"  conditionally;  not  sneaky  to  make 
a  demand,  but  to  make  the  inquiry  because  he  said  he  be- 
lieved all  the  time  the  money  would  be   there;   and   the 
chauffeur  made  an  inquiry  and  got  the  same  answer.  Then 
Oscar  Cummins  had  his  secretary  call  up  and  somebody 
listened  over  the  telephone  and  took  the  conversation  down, 
and   she   made   the   same   inquiry.      Why   did   not    Oscar 
Cummins   discuss   the   matter   with    [19]    Muhl,    if   your 
Honor  please?     He  knew  Muhl  would  have  said,  as  the 
notice  indicated,  "All  you  have  to  do  is  to  have  Bob  report 
for  duty  and  tell  us  he  is  willing  to  go  on,  and  his  check 
will  be  available."  Now,  that  is  unclean  hands,  but  whether 
it  is  unclean  hands  or  not,  under  the  law  of  repudiation, 
as  set  forth  in  our  Civil  Code  and  as  set  forth  in  a  very 
comprehensive  opinion  in  the  United  States  District  Court 
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of  Appeals  for  the  Seventli  Circuit,  which  is  (|U(>tcd  from 
in  this  second  brief  of  ours  beginning  at  page  5.  the  faihu-e 
on  tlie  part  of  Robert  Cuniniings  to  retract  his  repuchation 
made  it  impossible  for  him  to  terminate  the  contract  or  to 
get  any  relief.     That  is  what  the  authorities  hold. 

Now,  your  Honor.  1  could  lake  more  time  and  1  could  go 
into  matters  which  are  discussed  in  the  brief  that  I  Hrst 
filed,  that  is  to  say,  the  brief  in  sup^x^rt  of  the  objections 
to  the  findings,  but  it  isn't  necessary  to  elaborate  those 
things.  My  purpose  here  has  been  merely  to  draw  the 
briefs  together,  to  attempt  to  state  the  points  clearly  and 
to  cite  authorities  which  are  in  response  to  any  points  made 
by  plaintiff  in  plaintiff's  second  brief.  Of  course,  there 
is  a  multiplicity  of  briefs  here  which  may  lead  to  a  con- 
fusion of  counts,  rather  than  a  clarification  of  it.  i^ut  our 
position  in  the  matter  is  this,  your  Honor:  The  complaint 
obviously  does  not  state  a  cause  of  action  in  either  the  first 
or  second  counts,  because  of  the  failure  of  [20]  material 
allegations,  the  allegations  of  performance  or  excusable 
i:)erformance.  No  effort  has  been  made  to  meet  that,  ex- 
cept to  claim  that  the  motion  is  not  in  time;  and  I  have 
shown  that  it  is  in  time,  because  the  ca.se  is  still  in  the 
bosom  of  the  court  and  is  still  on  trial.  The  only  other 
effort  to  meet  it  has  been  to  invoke  procedural  points  in 
giving  them  all  the  better  of  it.  That  certainly  can't  dis- 
credit the  motion,  if  their  evidence  shows  the  same  omis- 
sion and  the  same  defects  that  the  complaint  shows.  The 
(mly  point  they  have  attempted  to  make  is  that  using  gen- 
eral language,  that  the  conduct  and  the  notice  that  Oscar 
gave  was  not  unequivocal.  Well,  as  Justice  Holmes,  in  an 
oft-(|uoted  metaphor  said,  "General  proixisitions  (hj  not 
decide  concrete  cases,''  and  we  have  referred  to  the  con- 
crete cases  that  show  that  an  attempt  to  impose  conditi(jns 
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which  are  not  in  the  contract,  such  as  a  notice  by  a  con- 
tracting party  that  he  will  not  go  ahead,  except  upon  condi- 
tions which  he  does  not  have  a  right  to  impose,  constitutes 
a  repudiation.  In  addition  to  that,  we  have  the  point, 
which  hasn't  even  been  hinted  at  by  counsel  in  any  brief 
that  they  have  filed,  since  the  point  was  made  by  me  and 
not  previously  made  by  Mr.  Cooper  in  the  trial  that  the 
plaintiff  was  the  first  party  to  breach  the  contract,  and 
having  breached  the  contract  and  also  repudiated  it,  and 
not  retracted  it,  he  can't  come  into  a  court,  particularly 
a  court  of  equity,  and  ask  for  relief  [21]  that  will  termi- 
nate a  contract. 

Now  your  Honor,  admittedly  I  have  extended  myself 
in  an  endeavor  to  bring  this  matter  appropriately  before 
the  court,  because  the  case  is  one  of  extraordinary  im- 
portance. It  is  important  as  far  as  the  relations  of  Robert 
Cummings  are  concerned.  It  appears  by  reasonable  in- 
ference from  the  facts,  from  the  terms  of  the  contract  and 
the  option,  that  Robert  Cummings  was  an  untried  man 
when  Universal  took  him  on;  that  he  developed  and  be- 
came a  star.  He  may  not  have  been  a  star  of  the  first 
water ;  I  am  not  comi>etent  to  testify  to  that ;  but  at  any 
rate  he  was  sufficiently  a  star  that  officers  of  the  defendant 
offered  to  settle  the  case  by  suggesting  that  they  call  a 
picture  contract,  which  is  the  kind  of  a  contract  that  the 
biggest  stars  get.  Now,  after  having  built  up  Robert 
Cummings,  after  having  spent  doubtless  hundreds  and 
thousands  of  dollars,  and  maybe  more  in  the  development 
of  him,  it  is  not  right  that  he  should  be  permitted  to  come 
in  and  repudiate  his  contract.  The  sanctity  of  a  contract 
means  something;  it  should  mean  something  to  him;  but 
the  case  is  more  important  than  that,  because  not  only 
Universal,  but  the  whole  picture  industry  is  based  ujXDn 
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these  contracts,  because  they  can't  operate  without  these 
contracts  of  personal  service.  If  these  stars  or  iK'o])le  who 
arc  developino:  into  stars  are  permitted  to  repudiate  con- 
tracts under  lliese  conditions,  and  those  repudiations  are 
sanctioned  by  the  courts,  there  can't  be  any  |22|  disci])hne 
in  the  relationship  of  master  and  servant  and  the  picture 
industry  can't  function.  That  may  seem  like  an  argu- 
ment of  convenience,  and  in  a  sense  it  is.  Of  course,  1  am 
not  suggesting  that  your  Honor  determine  the  case  on 
anything  except  the  law^  and  the  evidence,  but  it  is.  I  think, 
proper  for  me  to  advert  to  the  tremendous  imjxirtance  of 
the  case,  not  only  in  this  personal  relationship,  but  to  the 
defendant  in  the  operation  of  its  business.  They  operated 
for  25  years  without  Cummings,  and  while  they  are  en- 
titled to  Cummings'  service  on  the  contract  that  they  have, 
they  probably  could  get  along  without  him.  But  the  case 
is  more  than  that.  They  can't  function  if,  on  this  sort  of 
evidence,  an  actor  can  breach  and  repudiate  a  contract  and 
then  terminate  it.  And  I  make  that  point  with  all  the 
earnestness  1  can.  because  I  know  that  your  Honor  gave 
this  case  very  careful  and  very  laborious  consideration  and 
study.  I  wouldn't  ask  a  court  to  go  over  a  case  and  con- 
sider points  that  hadn't  been  previously  stressed,  although 
they  stand  out  in  the  record,  but  I  think  it  is  only  fair  to 
the  court  and  fair  to  the  parties  that  these  points  be  made 
with  all  the  earnestness  that  I  have.  I  hope  your  Honor 
will  go  into  these  briefs,  as  T  know  you  will,  and  give  the 
matter  the  consideration  that  it  merits,  for  the  reason  thai 
I  would  like  to  bring  to  your  Honor's  attention  now.  if  vou 
haven't  read  the  briefs  in  full,  and  the  reason  is  stated  bv 
Sir  Frederick  Pollock  in  an  article  in  the  Encyclopedia 
[23]  P.ritannica  on  "Contract."  T  might  say  I  read  that 
article  30  years  ago.     I  have  been  waiting  30  years  to  in- 
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sert  it  in  a  brief  and  this  is  the  first  opportunity  T  have 
had,  and  I  think  it  is  just  "pat."  That  is  the  reason  I 
have  inserted  it. 

"Enforcement  of  good  faith  in  matters  of  bargain  and 
promise  is  among  the  most  important  functions  of  legal 
justice.  It  might  not  be  too  much  to  say  that,  next  after 
keeping  the  peace  and  securing  property  against  violence 
and  fraud  so  that  business  may  be  possible,  it  is  the  most 
important." 

I  thank  your  Honor  for  your  careful  consideration  and 
I  submit  the  matter  on  the  briefs  on  file,  on  the  record  be- 
fore the  court,  and  on  the  argument  now  made  to  your 
Honor. 

Mr.  Roth:  May  it  please  the  court,  I  don't  know 
whether  Mr.  Lewinson's  reference  to  his  oft-reiterated 
quotation  from  the  Georgia  case  is  made  with  calculation, 
that  is,  that  the  driver  was  drunk  but  the  carriage  reached 
home,  but  in  view  of  his  outstanding  criticism  of  the  plead- 
ings in  this  case  and  the  evidence,  and  what  has  been 
thus  far  the  decision  of  the  court,  and  his  self-confessed 
conclusion  that  he  is  very  much  impressed  with  the  sound- 
ness of  his  criticism  and  his  position,  I  find  myself  in  the 
position  of  a  man  who  feels  perfectly  well,  but  as  he  walks 
along  the  street  all  his  friends  tell  him  he  doesn't  look  so 
well  and  he  begins  to  wonder  whether  or  not  he  is  sick. 
I  refuse  to  j  24]  believe  I  am  sick  just  because  Mr.  Lewin- 
son  says  so.  Mr.  Lewinson  has  sort  of  brushed  off  his 
motion  for  judgment  on  the  pleadings  as  addressed  to  the 
fourth  cause  of  action,  and  while  doing  so  says  that  the 
plaintiff  hasn't  paid  much  attention  to  it  and  sort  of  con- 
cedes it.  Well,  of  course,  we  don't  concede  anything  of 
the  kind.    We  do  concede  that  the  principle  upon  which  it 
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is  apparently  predicated,  that  is.  that  a  written  contract 
can't  be  modified  by  parol  unless  the  parol  is  executed,  is  a 
sound  principle,  but  we  are  not  aware  that  our  fourth 
cause  of  action  is  based  upon  any  attempt  to  mo(lif\-  a 
written  contract.  Our  fourth  cause  of  action  is  based  upon 
the  pro]X)sition  thai  the  contract  can't  i»-ive  Universal  any 
j^reater  rights  than  the  right  to  reasonably  require  Robert 
Cummings  to  perform  certain  services.  The  contract  it- 
self in  certain  parts  of  it  says  so  in  so  many  words,  and 
there  is  good  law  to  that  effect.  In  other  words,  if  a  man 
is  an  adult  leading  person,  Universal,  we  contend,  couldn't 
insi>t  that  he  play  the  role  of  a  juvenile,  and  if  he  is  a 
tragedian  of  standing  and  Universal  planned  for  him  the 
role  of  a  comic,  we  insist  Universal  couldn't  enforce  him 
to  play  the  role  of  a  comic.  Furthermore,  a  motion  for 
judgment  on  the  pleadings  is  nothing  more  than  a  general 
demurrer.  And  the  court  will  recall  that  our  fourth  cause 
of  action,  which  has  by  reference  made  the  entire  first 
cause  of  action  a  part  of  the  fourth  cause  of  action,  then 
goes  on  to  allege  a  construction  [25]  of  the  contract  and 
the  fact  that  the  officials  of  Universal  agreed  with  Robert 
Cummings  on  what  was  a  proper  construction  of  the  con- 
tract, and  when  he  told  them  that  it  wasn't  proper  for  them 
to  require  him  to  play  a  certain  role  in  the  picture  "Fired 
Wife"  with  a  certain  director  and  with  a  certain  cast,  that 
he  was  within  his  rights,  that  is,  his  contractual  rights,  and 
when  they  told  liim  that  since  he  was  within  his  contractual 
rights  and  they  would  furnish  a  certain  kind  of  director 
and  a  certain  kind  of  cast,  that  he  was  ready  to  perform. 
Now.  further,  on  that  fourth  cause  of  action  this  court 
has  si)ent  a  great  deal  of  time,  and  so  have  counsel. 
Counsel  have  been  in  this  court  on  at  least  three  separate 
occasions,  going  to  great  pains  to  settle  the  issues  in  this 
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case.     The  first  occasion  was  when  the  plaintiff  made  a 
motion  for  summary  judgment;  the  defendant  countered 
with  a  motion  for  injunction.     At  that  time  we  had  an 
extended  discussion,  the  contract  was  analyzed  in  detail  by 
the  court,  was  argued  and  discussed  by  counsel,  and  it  was 
practically  agreed  in  open  court  at  that  time  there  was 
one  default  being  complained  of,  that  is,  that  the  plaintiff 
refused  to  play  the  role  of  "Hank"  in  "Fired  Wife."     A 
few  weeks  later  the  defendant  came  into  court  and  made 
a  motion  to  amend  its  pleadings.     At  that  time  there  was 
an  extended  discussion  as  to  what  the  issues  in  this  case 
were  and  the  issues  were  more  or  less  fixed.     The  court 
made  certain  observa-  [26]  tions  in  respect  of  proposing 
amendments.     At  that  time  one  amendment  was  permitted 
to  be   filed  by   stipulation,   to- wit,   the  amendment   which 
said  something  about  the  telegram  of  April  10th  and  which 
brought  in  another  defense,  that  is,  that  the  plaintiff  was 
being  required  to  do  something  other  than  perform  the  role 
of  "Hank"  in  "Fired  Wife,"  that  he  was  also  being  re- 
quired to  perform  other  services  on  or  about  April  10th  or 
April  12th,  whichever  the  date  happened  to  be.     And  at 
that  time  the  permissibility  of  filing  a  second  amendment 
was  argued  and  discussed,  and  that  second  amendment  was 
this  plea  of  estoppel,  that  is,  that  plaintiff  had  stated  to  the 
defendant,  or  its  servants  or  officers,  that  he  was  going 
to  engage  in  flying  and  was  going  to  join  the  Civil  Air 
Patrol  for  the  duration  of  the  war.    That  amendment  was 
permitted  and  was  filed  later;  so  we  had  another  issue  in 
the  case. 

Then  at  the  time  of  trial  the  court,  at  the  outset  of  the 
trial,  stated  what  the  issues  were,  counsel  agreed  with  the 
court,  and  the  court  made  some  remark  to  the  effect  that 
it  was  clear  to  this  court  that  counsel  were  getting  at  the 
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heart  of  the  case.  The  ca>e  went  to  trial.  During  the 
period  of  trial  some  other  issues  were  evolved;  one  about 
unavailability;  another  one  about  the  fact  that  the  defend- 
ant was  lulled  into  a  sense  of  security,  which  was  a  sort  of 
offshoot  of  that  issue  of  estoi)pel.  And  the  court  will  also 
remember  that  at  the  outset  of  the  trial  it  was  stated,  and 
[27]  this  specifically  with  respect  to  the  fourth  cause  of 
action,  by  myself,  1  think,  and  Mr.  Cooper  agreeing,  that 
we  had  had  certain  conversations  prior  to  the  time  of  trial 
to  the  effect  that  we  would  not  try  the  fourth  cause  of 
action — the  third  having  already  been  dismissed — because 
if  the  case  were  decided  for  the  plaintiff  upon  the  first 
cause  of  action  it  would  be  decisive  of  the  entire  litigation. 
Therefore,  the  fourth  cause  of  action  was  held  in  abeyance, 
and  that  is  the  status  now.  Until  this  judgment  is  signed 
and  until  it  is  filed,  this  fourth  cause  of  action  is  in 
abeyance.  If,  for  any  reason,  this  judgment  is  not 
sustained  or  if  no  judgment  is  entered,  we  feel  we  are  in 
a  position  to  go  ahead  to  try  our  fourth  cause  of  action. 
The  fourth  cause  of  action  is  one  on  what  this  contract 
means  and  what  the  rights  of  the  plaintiff  are  in  respect  to 
it. 

Now,  in  the  fourth  cause  of  action  there  is  an  allega- 
tion— it  is  true  there  isn't  in  the  first  cause  of  action — 
but  in  the  fourth  cause  of  action  there  is  an  allegation  to 
the  effect  that  plaintiff  i)er formed  all  the  things  he  was 
recjuired  to  do  and  perform  under  the  contract.  And  we 
also  have  a  stipulation  of  facts,  and  that  stipulation  savs 
in  effect  that  all  the  matters  which  are  admitted  in  the 
fourth  cause  of  action  shall  be  deemed  to  be  adnn'tted  for 
the  purposes  of  all  causes  of  action.  There  is  no  specific 
denial  of  that  allegation  in  the  fourth  cause  of  action.  |28| 
So  for  all   practical  purposes   the  eft'ect   is   that   the   first 
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cause  of  action  is  cured  by  stipulation,  if  it  needs  any  cur- 
ing. We  went  to  trial  on  certain  settled  issues,  and  if  I 
may  be  permitted  to  use  the  expression,  the  guts  of  the 
entire  argument  of  the  defendant  now,  as  set  forth  in  its 
objections  to  the  findings,  as  set  forth  in  its  motion  to 
dismiss  and  as  set  forth  in  its  motion  for  judgment  on  the 
pleadings,  is  crystallized  in  a  finding  which  it  requests  the 
court  to  make.  It  asks  the  court  to  amend  its  hndings  by 
adding  a  new  finding  to  this  effect :  That  the  plaintiff,  at 
the  time  he  was  asked  to  play  the  role  of  "Hank"  in  "Fired 
Wife,"  then  and  there  stated  that  he  would  not  perform 
any  of  his  obligations  under  such  contract  and  that  he  then 
and  there  or  thereby  repudiated  the  contract.  That,  I  think, 
is  the  substance  of  the  language.  Of  course,  that  is  not 
the  testimony.  It  isn't  even  an  inference  from  the  testi- 
mony which  the  defendant  excerpted  in  its  memorandum 
in  support  of  its  objections  to  the  findings.  Robert  Sj^eers 
was  on  the  witness  stand  and  testified  for  some  48  pages 
of  reporter's  transcript.  Ed  Muhl  testified  at  great  length. 
But  the  only  person  who  had  any  outstanding  conversation 
with  Robert  Cummings,  was  Robert  Speers,  in  respect  of 
how  Robert  Cummings  looked  upon  this  contract.  And  the 
record  shows  that  their  first  conversation  was  of  approxi- 
mately three  hours  in  duration.  During  that  three-hour 
conversation  they  spoke  [29]  of  many  things,  but  prin- 
cipally about  the  contract.  That  three-hour  conversation 
was  followed  by  a  telephone  conversation  in  which  Robert 
Cummings  and  Robert  Speers  extended  their  remarks. 
Now,  I  challenge  Mr.  Lewinson,  I  challenge  any  im- 
personal party  to  read  the  record — 

Mr.  Lewinson :     You  mean  impartial  party,  don't  you  ? 

Mr.  Roth:     Pardon? 
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Mr,  J.ewinson:  Vou  mean  impartial  i)arty,  don't  you? 
1  don't  want  to  be  compared  to  an  impersonal  party. 

Mr.  Roth:  1  wasn't  comi)aring  you.  1  think  the  plirase 
"impersonal  party"  is  satisfactory,  but  1  will  accept  your 
remark  and  make  it  impersonal  and  impartial,  if  that  is 
in  accord.  But  if  the  testimony  of  Robert  Speers  is 
analyzed  impersonally  there  is  nothing  in  that  testimony 
which  could  sustain  an  inference  that  Robert  Cummings 
at  any  time  said  that  he  wasn't  going  to  perform  the  con- 
tract or  that  he  was  through  with  the  contract.  All  Robert 
Cummings  ever  said,  all  Speers  ever  said  he  ever  said,  was 
that  he  wasn't  going  to  perform  the  role  of  "Hank"  in  that 
picture.  Throughout  the  whole  testimony  of  Robert  Sj^eers 
the  reference  is  to  a  certain  picture,  to-wit,  the  picture 
'•Fired  Wife." 

Now,  we  admit  that  we  didn't  play  that  role,  and  when 
we  refused  to  play  it  it  is  true  the  defendant  had  certain 
rights.  Xow,  if  it  had  no  contract  such  as  is  in  evidence 
here  as  a  part  of  the  complaint,  it  would  have,  as  a  matter 
of  law,  the  right  to  say,  'Tt  is  an  anticipatory  [30] 
breach.  We  can  rescind  or  we  can  sue  for  damages,"  or 
it  could  have  waited  for  tlie  actual  breach  and  said,  "We 
have  our  remedies.  We  can  rescind  or  we  can  sue  for 
damages."  But  the  defendant  has  had  a  lot  of  experience 
in  this  business  and  it  had  a  great  deal  of  contact  with 
actors  and  other  personnel  engaged  in  the  motion  ])icture 
business,  and  they  weren't  satisfied  with  the  rights  or  the 
remedies  which  the  law  gave  them.  They  wanted  some- 
thing in  addition  to  that.  They  wanted  to  supplement 
their  legal  rights,  and  being  advised  by  counsel  of  experi- 
ence thev  evolved  a  form  of  contract  in  which  form  they 
gave  themselves  these  additional  rights,  namely,  they  don't 
have  U)  terminate  and  they  don't  have  to  sue  for  damages; 
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they  can  go  on  with  the  contract;  they  can  make  certain 
elections  under  the  contract.  And  in  this  particular  case 
they  elected  to  go  on  with  the  contract.  They  elected  to 
suspend  the  plaintiff,  that  is,  to  suspend  his  compensation, 
and  thereafter  to  extend  the  term  of  the  contract  for  the 
duration  of  the  suspension.  So  the  contract  was  actually 
in  full  force  and  effect  from  the  time  Robert  Cummings 
and  Robert  Speers  first  had  their  conversation  with  re- 
spect to  Cummings  playing  the  part  of  "Hank"  in  the 
picture  "Fired  Wife"  to  the  day  of  the  breach  by  Cum- 
mings and  on  the  day  of  the  breach  and  after  the  day  of 
the  breach,  all  the  way  on  through  until  May  29th,  when 
Robert  Cummings  took  upon  himself  to  terminate  the 
contract,  because  the  defendant  had  refused  to  pay  him 
his  compensation.  [31] 

Now,  Mr.  Lewinson  would  have  the  plaintiff  come  in 
and  retract  his  repudiation.  How  could  he  retract  his 
repudiation?  The  contract  itself  provides  that  he  could- 
n't. If  he  had  come  in  the  next  day,  the  defendant  would 
have  told  him  that  it  didn't  need  his  services;  that  he 
couldn't  put  himself  back  on  the  payroll  in  that  manner. 
That  was  the  whole  purpose  of  this  particular  suspension 
and  extension.  When  once  he  was  suspended  they  did 
not  want  Mr.  Robert  Cummings  to  come  back  the  next 
day  and  say,  "I  am  now  ready  to  do  the  work."  because 
meanwhile  they  had  selected  a  substitute  to  do  the  par- 
ticular job,  and  they  didn't  want  Mr.  Robert  Cummings 
to  have  the  right  to  put  himself  back  on  the  payroll. 

Now,  there  was  certainly  no  repudiation  in  the  fact  that 
Robert  Cummings  said,  or  is  alleged  to  have  said  by  Mr. 
Speers,  that  he  was  going  to  join  the  Civil  Air  Patrol 
for  the  duration  of  the  war.  The  record  shows  that  the 
defendant  never  accepted  that  statement  as  a  repudiation 
or  even  as  a  breach.     As  a  matter  of  fact,  they  plead  in 
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the  second  aniendiiient  to  their  answer  that  they  would 
have  respected  and  did  respect  his  desire  to  enter  the 
'  armed  forces  of  his  country  and  they  would  have  assisted 
him  in  getting  any  sort  of  ])osition  or  opportunity  to  serve 
his  country. 

So  Universal  never  looked  upon  that  statement  as  any 
sort  of  breach  of  his  obligations.  As  a  matter  of  fact, 
[32]  the  court  will  undoubtedly  recall  the  testimony  to  the 
effect  that  Mr.  Speers  and  Mr.  Cummings  had  a  conver- 
sation on  the  subject  of  whether  or  not  it  was  Robert 
Cummings'  duty  to  do  something  because  the  country  was 
at  war.  There  was  some  conversation  about  the  Holly- 
wood Victory  Committee,  and  Speers  was  attempting  to 
convince  Robert  Cummings  that  his  activities  in  the  Holly- 
wood Victory  Committee  and  his  activities  with  the  Civil 
Air  Patrol  were  sufficient,  and  that  he  was  performing  a 
real  service  when  he  played  a  part  in  pictures. 

A\'e  respectfully  submit  that  counsel  can't  try  this  case 
in  a  vacuum.  He  just  can't  sit  oif  and  analyze  a  group 
of  pleadings  and  say  that  the  first  cause  of  action  doesn't 
say  that  this  man  oifered  to  perform,  when  the  issues  in 
that  particular  case  have  already  been  settled,  when  the 
witnesses  have  been  heard  and  when  there  is  nothing,  as 
a  matter  of  fact,  to  allege.  The  only  things  in  the  con- 
tract that  we  could  make  any  allegation  about  arc  about 
the  negative  covenants.  There  is  a  clause  in  the  contract, 
a  paragraph  in  the  contract  we  call  the  morals  clause, 
which  is  to  the  effect  that  the  party  must  so  conduct  him- 
self that  his  conduct  is  not  offensive  to  public  morals.  It 
is  true  we  might  have  alleged  a  negative  compliance  with 
this  covenant,  and  we  didn't.  On  the  other  hand,  defend- 
ant's answer  sets  forth  that  we  were  in  default.  The 
issue    was    tried.     Evidence    was    had   upon    the    subject. 
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And  in  [33]  spite  of  Mr.  Lewinson's  statement  to  the 
effect  that  we  can't  now  stultify  ourselves  by  asking  for 
an  amendment,  which  is  more  of  a  hope  than  a  fact — we 
could,  but  I  don't  feel  that  there  is  any  need  to  even  ask 
for  an  amendment  to  conform  to  the  proof  in  this  case, 
because  the  proof  shows  that  from  about  the  12th  day  of 
April  up  until  the  29th  of  May  no  demand  of  any  kind, 
written  or  oral,  was  made  upon  Robert  Cummings  in  this 
case  by  the  defendant.  The  court  will  recall  that  it  went 
to  great  pains  and  made  a  thorough  analysis  of  this  con- 
tract at  the  very  first  hearing,  and  that  analysis  was  sup- 
plemented as  the  trial  went  on;  and  the  court  came  to 
the  conclusion  and  asserted  that  it  was  a  contract  which 
required  the  plaintiff  to  do  nothing  except  respond  to  the 
requests  and  follow  the  notices  of  the  defendant.  No 
such  notice  was  given.  That  is  very  clear  from  the 
evidence. 

Counsel  has  made  w^hat  he  says  is  a  very  sincere  plea, 
in  his  opening  remarks,  to  the  effect  that  this  is  a  very 
important  case  because  it  involves  the  sanctity  of  con- 
tracts. We  have  no  desire  to  violate  that  principle  in 
any  respect.  We  agree  that  the  sanctity  of  contracts 
should  be  upheld  and  that  no  relations  in  commercial  life 
can  be  had  unless  contracts  are  enforced.  This  contract 
was  made  and  written  by  the  defendant.  It  has  thousands 
of  words  in  it,  so  as  to  protect  the  rights  of  the  defendant. 
The  only  right  the  plaintiff  has  under  the  whole  contract 
is  his  right  [34]  to  collect  compensation.  And  we  agree 
that  that  contract  should  be  enforced.  The  defendant 
didn't  pay  that  compensation;  it  made  all  the  moves  here; 
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and  it  elected  to  give  the  plaintiff  in  the  case  a  very  clear 
opportunity  to  terminate  his  relations  with  iheni.  We 
respectfully  submit  that  the  iindings  ol  the  omn  as  re- 
commended in  its  memorandum  decision  are  borne  out  in 
every  respect  by  the  record  here,  that  they  should  be  fol- 
lowed, that  the  fmdings  of  fact  and  judgment  should  be 
signed  and  the  motions  denied. 

Mr.  Lewinson :  1  have  only  a  very  few  words  to  sav 
in  reply.  Counsel  has  laid  stress  on  the  motion  for  judg- 
ment on  the  pleadings.  Vour  Honor  will  find,  upon  read- 
ing the  fourth  cause  of  action,  that  an  effort  is  made  to 
modify  the  contract  by  an  unexecuted  patrol  agreement, 
that  that's  all  there  is  to  it.  There  is  no  use  of  me  stress- 
ing that,  ])ecause  that  arises  from  an  examination  of  the 
pleadings  and  from  an  examination  of  the  authorities 
which  we  have  cited,  which  are  conceded  by  counsel. 

One  other  observation:  Counsel  wants  to  know  how 
Mr.  Cummings  could  retract  his  repudiation.  That  isn't 
the  position  counsel  took  in  the  trial.  At  the  trial  of  the 
case  counsel  took  the  position  that  Mr.  Cummings  didn't 
have  to  retract  his  repudiation;  he  didn't  have  to  go  with 
his  hat  in  his  hand  and  tell  the  j)eople  at  Universal  that 
he  was  ready  to  go  back  to  work ;  on  the  contrary,  thev 
had  to  seek  \S3]  him. 

Mr.  Roth :     That  is  still  my  position. 

^Ir.  Lewinson:  That  may  still  be  your  pcxsition.  but 
that  isn't  the  way  you  stated  it  in  your  argument.  You 
asked,  "How  could  he  retract  his  repudiation?"  \'ou 
said,  "Jf  he  had  retracted  his  repudiation  L'niversal  would 
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have  told  him  they  didn't  want  him  to  go  back  to  work." 
The  evidence  doesn't  bear  that  out,  your  Honor.  In  the 
first  place,  there  was  no  retraction,  so  there  is  no  evidence 
that  Universal  would  not  take  him  back.  But,  on  the  con- 
trary, there  is  substantial  evidence  in  the  form  of  two 
writings,  which  were  the  notices  of  suspension,  that 
Robert  Cummings  was  suspended  until  he  reported  for 
work.  That  is  almost  the  identical  language.  So  counsel 
is  definitely  repudiated  on  that  by  the  record.  It  not  only 
was  possible  for  Robert  Cummings  to  retract,  it  was  his 
duty  to  retract.  I  see  nothing  else  in  the  argument  of 
counsel  which  calls  for  comment,  your  Honor,  and  I  sub- 
mit the  matter. 

The  Court:  I  am  trying  to  find  a  reference  to  one  of 
the  statements  made,  I  believe,  during  the  argument  at 
the  close  of  the  evidence. 

Mr.  Lewinson:  I  don't  know  that  there  were  any  con- 
cessions by  counsel  who  presented  the  matter  to  the  court 
— I  refer  to  counsel  for  defendant — which  are  inconsist- 
ent with  any  position  I  have  taken,  but  inasmuch  as  the 
case  is  still  on  trial,  if  there  are  any  inconsistencies  in  the 
[36]  statements  then  made,  I  think  they  are  not  l:)inding 
upon  the  defendant,  and  if  they  are,  we  would  ask  to  be 
relieved  from  them. 

The  Court:  Just  let  me  have  your  indulgence  a 
moment. 

Mr.  Lewinson:     Certainly,  your  Honor. 

The  Court :  Yes.  I  am  looking  now  at  page  44  of  the 
court's  memorandum. 
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Mr.  Levvinson:  May  \vc  locate  it,  your  Honor,  in  our 
file? 

The  Court:     Yes. 

Mr.  Levvinson:     The  page  again,  your  Honor? 

The  Court:     44. 

Mr.  Lewinson:     Yes,  your  Honor. 

The  Court:  What  is  probably  line  11 :  "In  the  course 
of  the  oral  argument  at  the  close  of  the  trial  defense 
counsel  stated:  'Now  there  is  of  course  a  very  decided 
conflict  in  the  evidence  with  respect  to  what  was  said  both 
on  April  3rd  and  April  5th.  The  plaintiff  denies  that 
he  said  he  was  going  into  the  Civil  Air  Patrol  or  the 
army,  for  the  duration  on  April  3rd.  1  think  that  is  the 
only  real  controversy  with  respect  to  that  conversation. 
Generally  speaking,  the  parties,  that  is  Bob  Speers  and 
Bob  Cummings,  agreed  on  the  general  substance  of  that 
conversation.  Then  we  come,  of  course,  to  the  more 
important  conversation  of  April  5th  on  the  telephone.  In 
that  [37]  respect,  Bob  Speers,  refreshing  his  recollection 
from  the  memorandum  made  three  months  later,  said  that 
the  following  Monday  he  had  a  telephone  conversation 
with  Robert  Cummings  in  which  he  stated  that  he  had 
made  up  his  mind  not  to  do  the  picture  because  he  felt 
that  it  was  his  duty  to  give  one  hundred  i)er  cent  of  his 
time  to  w^ar  work  and  therefore  was  signing  up  with  the 
Civil  Air  Patrol  for  the  duration.  Here  again  we  have 
a  direct  conflict  in  the  evidence.  To  my  mind,  the  credi- 
bility of  Bob  Speers  is  an  important  issue  in  the  case  be- 
cause everything  flows  from  that  conversation  of   April 
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5th.  If  Robert  Cummings  didn't  make  that  statement  our 
affirmative  defense  of  estoppel  goes  right  out  of  the 
window.'  " 

My  idea  in  calHng  attention  to  this  is  to  ask  counsel 
now  arguing  the  motions  as  to  what  meaning  you  make  of 
that  statement. 

Mr.  Lewinson:  That  last  sentence,  I  think,  is  ill- 
advised,  to  say  the  least,  and  should  ht  withdrawn,  and  is 
hereby  withdrawn. 

The  Court:  You  don't  think  it  was  a  sound  statement 
on  the  evidence  and  on  the  law? 

Mr.  Lewinson:  Certainly  not,  your  Honor.  No;  it 
certainly  wasn't. 

The  Court:  To  make  my  point  clear,  I  recognize  that 
counsel  should  not,  as  it  were,  be  foreclosed  from  assert- 
ing what  is  the  law  or  what  is  the  final  conclusion  to  be 
drawn  [38]  from  the  evidence,  but  what  I  had  in  mind 
in  calling  this  to  the  attention  of  counsel  this  morning  is 
that  it  purports  to  state  a  position — 

Mr.  Lewinson:  Well,  the  position  is  not  well  taken. 
It  concedes  too  much,  and  I  can  see  where  it  very  well 
might  have  misled  the  court.  The  rest  of  the  statement, 
if  I  may  put  it  in  this  cold  and  not  too  complimentary  way, 
isn't  half  bad.  It  isn't  too  accurate,  but  the  fact  is,  your 
Honor,  as  I  indicated  in  my  opening  argument,  Bob 
Speers  and  Muhl,  and  the  memoranda  that  they  offered  in 
support  of  their  position,  did  stress  the  matter  of  the  Civil 
Air  Patrol.  That  is  a  thing  that  stuck  out  in  their  minds. 
I  emphasized  that  this  morning.     There  is  a  good  deal  in 
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the  testimony  of  Robert  Cuniniings  which  exi)lains  that, 
because  he  said  over  and  over  again  that  he  v^as  going 
into  the  Civil  Air  Patrol  and  he  said,  also,  that  he  couldn't 
play  "Hank"  for  that  reason.  He  put  a  sort  of  saving 
clause  on  the  matter.  But  the  point  of  the  matter  is 
this:  The  whole  question  here  is  on  a  different  phase  of 
the  case.  Did  Robert  Cummings  in  effect  give  notice  that 
he  wasn't  going  on  with  the  contract  according  to  its 
terms?  Whether  it  took  the  form  of  a  statement  that  he 
was  going  into  the  Civil  Air  Patrol  or  the  form  that  he 
didn't  like  the  director  and  wouldn't  play  under  that 
director,  or  he  didn't  like  his  associates  or  didn't  like 
money-making  pictures,  or  various  other  reasons,  is  im- 
material. The  ultimate  fact  is,  [39]  did  he  renounce  and 
repudiate  the  contract?  I  think  his  own  evidence  and  the 
evidence  of  his  agent,  disregarding  entirely  the  version  of 
the  conversation  given  by  Speers  and  Muhl,  shows  that 
he  did  repudiate  the  contract. 

I  am  glad  your  Honor  brought  this  matter  up.  because 
T  think  it  was  impliedly  withdrawn  by  the  position  that  I 
took;  now  it  is  expressly  withdrawn. 

The  Court:  I  think  I  should  have  the  benefit  of  the 
transcript  of  your  argument. 

Mr.  Lewinson :  Wq  are  delighted  to  furnish  it  to  your 
Honor. 

The  Court:  Very  well.  The  motions  will  be  marked 
submitted. 

[Endorsed]:    Filed  Dec.  15,  1944.   |40J 
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[Endorsed]  :  No.  10954.  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit.  Universal  Pictures 
Company,  Inc.,  a  corporation,  Appellant,  vs.  Robert  Cum- 
mings,.  x\ppellee.  Transcript  of  Record.  Upon  Appeal 
from  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Central  Division. 

Filed  December  22,   1944. 

PAUL  P.  O'BRIEN, 
Cierk  of  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit 
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In  the  United  States  Circuit  Court  of  Appeals. 

tor  the  Ninth  Circuit. 

Appeal  No.   10954 

(Civil  Action  No.  3242-H.     District  Court.  .Southern 

District  of  California,  Central  Division.) 

Universal  Pictures  Company.  Inc.,  a  Corporation. 

Defendant  and  Appellant, 
vs. 
Robert  Cummings, 

Plaintiff  and   Appellee. 

APPELLANT'S  STATEMENT  OF  POINTS  ON 

APPEAL. 

In  accordance  with  Rule  75(d)  of  the  Rules  of  Civil 
Procedure,  appellant.  Universal  Pictures  Company,  Inc.. 
hereby  makes  its  statement  of  points  on  which  it  intends 
to  rely  on  appeal,  as  follows: 

1.  The  Court  clearly  erred  in  denying  api^ellant's  mo- 
tion to  dismiss  appellee's  complaint,  as  well  as  in  deny- 
ing appellant's  motion   for  judgment  on  the  pleadings. 

2.  Appellee's  complaint  does  not.  nor  does  any  count 
therein,  state  facts  sufficient  to  constitute  a  cause  of 
action  or  entitle  him  to  relief. 

3.  Appellee  failed  to  plead  or  prove  that  he  had  per- 
formed, or  was  ready,  or  willing,  or  able,  to  perform, 
the  obligations  on  his  part  to  be  performed  under  the 
contract  referred  to  in  his  complaint,  and  failed  to  plead 
or  prove  that  he  had  any  valid  excuse  for  nonperform- 
ance. 

4.  It  appeared  by  the  clear  weight  of  the  evidence 
that  prior  to  the  alleged  breach  of  the  contract  by  ap])el- 
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lant,  appellee  had  breached  the  contract  and  appellee  was 
in  default  under  the  terms  of  the  contract  at  the  time 
of  bringing-  the  action,  and  had  not  at  any  time  cured 
said  default. 

5.  Appellee  failed  to  prove  that  appellant's  breach,  if 
any,  was  a  material  breach  of  the  contract;  and  it  ap- 
peared from  the  clear  weight  of  the  evidence  that  appel- 
lant's breach,  if  any,  was  an  immaterial  breach  and  the 
equities  were  in  appellant's   favor. 

6.  It  appeared  from  the  clear  weight  of  the  evidence 
that  appellee,  prior  to  the  alleged  breach  of  contract  by 
appellant,  had  repudiated  the  contract,  and  had  never  re- 
tracted such  repudiation. 

7.  The  findings,  as  well  as  the  judgment,  are  clearly 
erroneous  in  that: 

(a)  The  Court  clearly  erred  in  denying  appel- 
lant's motion  to  dismiss  appellee's  complaint,  as  well 
as  in  denying  appellant's  motion  for  judgment  on 
the  pleadings. 

(b)  Appellee's  complaint  does  not,  nor  does  any 
count  therein,  state  facts  sufficient  to  constitute  a 
cause  of  action  or  entitle  him  to  relief. 

(c)  Appellee  failed  to  plead  or  prove  that  he  had 
performed,  or  w^as  ready,  willing,  or  able,  to  per- 
form, the  obligations  on  his  part  to  be  performed 
under  the  contract  referred  to  in  his  complaint,  and 
failed  to  plead  or  prove  that  he  had  any  valid  excuse 
for  nonperformance. 
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(d)  It  api>earecl  from  the  clear  weight  of  the  evi- 
dence that  ai)i)ellee  had  committed  the  first  breach 
of  the  contract,  and  that  prior  to  the  brinj^in^  of  the 
action  appellee  was  in  default  under  the  terms  of 
said  contract,  and  had  not  at  any  time  cured  said 
default. 

(e)  Appellee  failed  to  prove  that  appellant's  breach, 
if  any,  was  a  material  breach  of  the  contract;  and 
it  appeared  from  tlie  clear  weight  of  the  evidence 
that  appellant's  breach,  if  any.  was  an  immaterial 
breach  and  the  e([uities  were  in  appellant's  favor. 

(f)  It  appeared  from  the  clear  weight  of  the  evi- 
dence that  appellee,  prior  to  the  alleged  breach  of 
the  contract  by  appellant,  had  repudiated  the  con- 
tract,  and   had   never   retracted   such   repudiation. 

(g)  The  termination  of  the  contract  referred  to 
in  appellee's  complaint  is  against  the  clear  weight  of 
the  evidence. 

(h)  The  clear  weight  of  the  evidence  shows  that 
appellant  did  not  breach,  or  threaten  to  breach,  any 
of  the  promises  or  conditions  to  be  performed  by  it 
under  the  contract. 

(i)  The  clear  weight  of  the  evidence  shows  that 
appellee  had  not  performed,  nor  was  ready,  nor  was 
willing,  nor  was  able,  to  perform,  the  obligations  on 
his  part  to  be  performed  under  the  contract  referred 
to  in  his  complaint,  nor  had  any  valid  excuse  for  non- 
performance. 
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(j)  The  clear  weight  of  the  evidence  shows  that 
appellant  did  not  waive  any  of  its  rights  under  said 
contract. 

8.  The   Court's   Findings   of   Fact   are   insufficient   to 
support  the  judgment. 

9.  The  Court's  judgment  is  contrary  to  law. 

10.  The    Court    clearly    erred    in    denying    appellant's 
motion  for  a  new  trial. 

Dated  December  19,  1944. 

LOEB  &  LOEB 
JOSEPH  L.  LEWINSON 
By  Joseph  L.  Lewinson 
Joseph  L.  Lewinson  ' 

Attorneys  for  Appellant,  Universal  Pictures 
Company,  Inc. 

Service  acknowledged  December  19,  1944. 

Roth  &  Bratinan, 
Joseph  J.  Cummins 

By  Lester  Wm.  Roth 
per  R.  Riskin 

Attorneys  for  Appellee. 

[Endorsed]  :    Filed  Dec.  22,   1944.     Paul  P.  O'Brien, 
Clerk. 
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